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CASES 


SUPREME COURT OF ALABAMA. 


DECEMBER TERM, 1884. 


Hill v. The State. 


Lndictment for Grand Larceny, and Sale or Removal of 
Mortgaged Property. 


1. Sale or removal of property under lien; averment of owner's name. 
In an indictment for the sale or removal of property on which a lien 
created by law exists (Code, § 4353), the name of the person who holds 
the lien must be stated, and it is not sufficient to state that his name 
is to the grand jury unknown. 

2. Larceny; what not sufficient facts to show.—The only proof of the 

larceny charged being the testimony of a witness who stated that, 
during the night, the cotton was brought to the defendant's house by 
one P., and that the defendant started to market with it in his wagon 
early the next morning; there is nothing in these facts, standing alone, 
to constitute lareeny by the defendant; at least until he loaded the 
cotton to carry it off, and not then, unless the cotton had been previ- 
ously stolen through his procurement or participation. 
3. Declarations of third person; adinissibility as evidence.—Said P. 
being present when the cotton was loaded and carried off by the 
defendant, under these circumstances, any statement or declaration 
made by him at the time was relevant and competent evidence for the 
defendant, as tending to show whether his asportation was criminal 
or not. 

4. Costs; sentence to hard labor for.—\t is sufficient that the judg- 
ment is ‘that said defendant perform hard labor for the county for 
—- days, at 35 cents a day, to pay and satisfy the costs of this prose- 
cution, but not to exceed eight months ;’"* but it would greatly tend to 
prevent abuse, if the judgment was made to express the amount of 
the costs, and the number of days the defendant is required to serve. 

5. Same; fees of witnesses.—The pay of the defendant’s own witnesses 
can not be computed asa part of the costs, for which additional hard 
labor may be imposed. 


Apprat from Greene Circuit Court. 
Tried before the Hon. S. H. Srrorr. 
The appellant, Peter Hill, was tried and convicted on an 
indictment containing four counts, the first of which charged, 
1 
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2 SUPREME COURT Dec. Term, 
Hill v. The State. 
that the defendant feloniously took and carried away one thon- 
sand pounds of seed-coston, the | property of David Williams. 
The second count is identical with the first, except that the 
cotton was alleged to be the “property of some person to 
the grand jurors unknown.” The third count charged the 
defe ndant with selling or removing cotton Rpon whieh David 
Williams had a lawfal and valid claim, with intent to hinder, 
delay or defrand said Williams, and with the knowledge of 
the existence of the claim. The fourth count is identical with 
the third, except that “some persons to the grand jurors 
unknown ™ are charged to have had a valid claim or lien upon 
the cotton. 

On the trial, the State introdneed one Dennis Williams as a 
witness, who testified, that he was present on D. IL. Williams’ 
place, one morning about daylight in the fall of 1879, and saw 
defendant and one Jones, who lived there, leave that place, for 
Vienna as they said, with a wagon containing two or three 
hundred pounds of seed-cotton, and that they returned that 
evening without the cotton, On cross-examination this witness 
was asked, if, at the time and place when defendant and Jones 
left the Williams place with said wagou and cotton, Lorenzo 
Posey, who lived on an adjoining plantation, was not there 
present, and if he did not hear Lorenzo, then and there, tell 
defendant and Jones to sell the cotton in Vienna, and bring 
him back some meat, nails and whiskey‘ The State objected 
to this question; the court sustained the objection, and the 
defendant excepted. The witness further testified, that on the 
evening previous to the day testified to above, Lorenzo Posey 
bronght over to the Williams place a basket of cotton con- 
taining about one hundred pounds, and a sack of seed-cotton : 
and the at defendant and Jones, when they returned from Vienna 
on the evening of the same day they left, brought with them 
some meat, nails and whiskey, and left them at witness’ house 
for Lorenzo, and that his wife came next morning and got 
the articles. 

The jury found the defendant guilty as charged in the second 
count of the indictment, and imposed a fine of one cent. The 
judgment-entry recites the verdict of the jury, a sentence to 
hard labor for the fine, and continues as follows: “It is further 
considered, that said defendant perform additional hard labor 
for the county, for days, at thirty-three and one-third cents 
per day, to pay and satisfy the costs of this prosecution, but 
not to exceed eight months.” 

The refusal to admit the testimony of Dennis Williams, and 
the judgment of hard labor for the costs, are now assigned 
as error. 

VOL. LXXVIII. 
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1884. OF ALABAMA. 3 
Hill v. The State.] 


J. B. Heap, for appellant.--(1.) The sentence of the court 
for the payment of costs is uncertain and indefinite. The 
policy of our institutions dictates that the citizen shall not be 
deprived of his liberty, but in pursnance of a judgment of 
a court clearly and definitely ascertaining the character and 
extent of the punishment to be inflicted: and that is no judg- 
ment which leaves to a mere ministerial officer, by an ec parte 
clerical process, to ascertain its extent. (2.) The testimony as 
to the directions of Posey to defendant pe Jones, when they 
were about to start with the cotton, was clearly admissible. — It 
Was part of the ves gest : it occurred at the very time and 
place that the cotton was taken away: it tended to shed light 
on the intent of the parties who took it away, and this inten- 
tion was one of the very points in issue. In Sternau v. Mare, 
DS Ala. 608, it is said: * Where the intention of the party is 
material, it must be collected from the act done, in connection 
with the surrounding circumstances, and accompanying decla- 
rations. It is an inferenee to be drawn by the jury, and not a 
fact to which a witness may testify.” As to what constitutes 
POX gestir, see 1 Brie kell’s Dige at, p. S45, $s 553 soet SOY] o5 
especially § 561, 


T. N. MeCretrax, Attorney-General, contra.-(1.) The 
judgment-entry, as to the additional hard labor for costs, is 
sutticiently detinite and certain.--//a// ». State, 538 Ala. 463 ; 
Me lntosh v. State, 52> Ala. 353; Walker vo. State, 58 Ala. 393. 
(2.) Evidence of the declarations of Lorenzo Posey was prop- 
erly exeluded. These declarations were not a part of the 
res gestw, They were made at a time when clearly the crime 
charged, whether larceny, or criminal removal of property, was 
complete. It is manifest that both the caption and accessory 
asportavit of the property, to constitute larceny, or the removal 
necessary in the other offense charged, had taken place before 
these declarations are alleged to have been made. The property 
had been already taken from the possession of the owner, and 
out of the place where he kept it. and put into a wagon, and 
was in the act of being transported to Vienna. It is true that 
what the defendant said, even then, going to account for his 
possession, would be competent evidence; but it is not con- 
ceived how the declarations of another could be received for 
that purpose, that other not being in possession. 


STONE, C. J.—The indictment in this case contains four 
counts. The first count charges the larceny of seed-cotton, 
the property of David Williams. The second count is identical 
with the first, with the exception that it charges the cotton to 
be the * property of some person to the grand jurors unknown.” 
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4 SUPREME COURT Dee. Term, 


(Hill v. The State. 


The third count charges a fraudulent sale or removal of cotton, 
on which there was a lien created by law, in favor of David 
Williams. The fourth count is defective. It is impossible to 
ascertain there is a lien on property, without knowing or ascer- 
taining that there is a person, natural or artificial, in| whose 
favor it exists. The jury found that the defendant was guilty 
under the second count in the indietment. In other words, 
the jury did not ascertain whose cotton was stolen; or, at least, 
did not find that it was the property of David Williams. 
Dennis Williams appears to have been the most important 
witness for the proseention. In his testimony alone are we 
informed that the defendant, with another, carried the cotton 
away. Exelnde his testimony, and, from any thing shown in 
the bill of exceptions, there is no proof either of the taking 
or earrying away. Unless his testimony was believed, it is 
difficult to conjecture on what testimony the accused was con- 
vieted ; and if his testimony was entirely believed, defendant, 
in carrying off the cotton, if not a co-conspirator with Lorenzo 
Posey, would appear fo have been his agent to carry the 
cotton to market and sell it. This witness testified that, 
during the night, Posey brought the cotton to the house of 
Hill, the accused, and that very early the next morning, when 
Hill started to market with the cotton in his wagon, Posey was 
present. Now, as we have said, if this be true, there was 
nothing in these mere facts to constitute larceny by Hill, at 
least until he loaded the cotton to carry it off; and not then, 
unless the cotton had been previously stolen through his pro- 
curement or participation, It results that, on this theory, the 
proof of taking and asportation by TLill consisted in’ the 
testimony of Dennis, that the cotton was placed in the wagon 
and carried off. And, as part and pareel of his narration, the 
alleged presence and conduct of Posey were important factors ; 
and any words uttered, or directions given by him, if believed 
to have been uttered or given, were verbal acts, entitled to be 
weighed and considered, in determining whether or not the 
alleged asportation by Till was criminal. They were ves geste: 
of the main fact testified to by this witness-—the asportation, 
alleged to be larcenous.-—//enderson +. The State, 70 Ala. 23; 
Ala. Gr. So. P. BR. Co. v. Tlawk, 72 Ala. 112. 

We are not pronouncing on the weight of the testimony, 
nor on the guilt of the aceused. Even if Posey brought the 
cotton to Hill, and gave directions for its sale, this is but 
testimony, and not conclusive of the latter’s innocence. It is 
conclusive, that if the cotton was stolen, it had been stolen 
before that time; and to justify Hill’s conviction, there should 
be other testimony that he did the act, procured it to be done, 
or counseled or aided in its perpetration. Less than this would 
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1884. OF ALABAMA. 5 
Harrison vy. The State. | 

not make him guilty of larceny——the offense charged against 

him, and of which he was convicted. What Dennis testitied 

Posey said the morning the cotton was carried off, should have 

been allowed to go to the jury for what it was worth. 

The judgment of the court was, * that said defendant perform 
additional hard labor for the county for —— days, at 334 cents 
per day, to pay and satisfy the costs of this prosecution, but 
not to exceed eight months.” We have several times held this 
to be sutticient. It would, however, greatly tend te prevent 
abuse, if the judgment were made to express the amount of 
the costs, and the number of days the defendant is required 
to serve. All connected with the case, or interested in the 
punishment, would then understand and know when the term 
would expire. Of course, the pay of the defendant's own 
Witnesses must not be computed as costs, for the payment of 
which additional hard labor may be imposed.  Je/ntosh v. 
The State, 52 Ala. OOD: Walk rv, The State, DS Ala. 393. 

Reversed and remanded. The defendant to remain in 
custody, until discharged by due course of law. 


Harrison wv. The State. 
Indictment for Murder. 


1. Evidence; what admissihble.—There being evidence which tended 
to show a CONSpPITaey ,or agreement between the deceased and one A. 
on one side, and the defendant and one M. on the other, to bring on a 
difficulty with each other, a few days before the encounter in which the 
deceased was killed, the defendant and deceased being then strangers 
to each other, the statement of said A. as a witness, to the effect that, 
aday or two before the difliculty, he pointed out the defendant to the 
deceased, on the street, and told him he was the man with whom 
witness had the difficulty at the surprise party a few nights before, is 
competent and relevant evidence for the defendant. 

2, What witness may state.—A witness can not be allowed to testify 
that one of the parties to a difficulty, in stopping the defendant a few 
nights before the difliculty, did so with the intention of provoking 
a difficulty. 

3. Evidence in rebuttal.—The difliculty between the parties having 
occurred while they were attending church at night, and the State 
having proved that the defendant was heard to say to one M. that if he 
would call some one, not named, out of the church, he (defendant 
would shoot him down, after which M. went back into the church, and 
requested the deceased to come out; it is competent for the defendant 
to prove, by a woman who was present, that she sent into the church 
for M., and asked him to come out and walk home with her. 

4. Argument of counsel; discretionary power of court to inte rrupt. 
The court has a discretionary power to require all legal propositions to 
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be argued to the court, and not to the jury; and may properly interrupt 


counsel when reading from a text-book, and state that the principle 
announced is not correct. 


>. Retreating in CSE of homicide . doctrine in Walk: r’s American Law 
as to, not approved.—( Jur law does not regard as ‘ta cowardly doctrine,’ 
the rule which requires a party to retreat, under certain circumstances, 
in order to avoid unnecessary bloodshed ; and when counsel read to the 
jury an extract from Walker’s American Law (p. 492), in which that 
assertion is made, the court may interrupt him, and state the correct 
principle of law. 
6. Nelf-defense; charge asserting correct doetrine as to.—A charge in 
these words, ‘*The doctrine of self-defense is not available, when the 
defendant was himself the aggressor, or was not reasonably free from 
fault in bringing on the difficulty; nor can it be invoked, unless the 
defendant was, or appeared to be, so menaced at the time, by some 
overt act on the part of his assailant, as to create in his mind a reason- 
able apprehension of danger to his life, or the infliction upon him of 
vrievous bodily harm, and that there was no other reasonable mode of 
escape from such impending peril,” asserts a correct proposition. 


7. Statement by defendant.—In making his statement to the jury, as 
authorized by the statute (Acts 1882-3, pp. 5-4), the defendant may 
state the fact that he had had a previous difficulty with one of the 
parties engaged in the fatal rencounter, and the general nature of that 
dithiculty as trivial or grave; but he can not state the details or particu- 
lars of it, and he may be interrupted by the court when attempting to 
state them. 


Arreat from Mobile City Court. 

Tried before the Hon. O. J. Semmes. 

The appellant, Noah Harrison, was convicted of murder in 
the second degree, and sentenced to the penitentiary. On the 
trial, the State introduced a witness, one Amelia James, who 
testified that, two or three nights before the affray at Bethel 
church, in which the deceased was killed, she heard a conversa- 
tion between the defendant and one MeCall, in which defendant 
said to MeCall, * If you will call him out, I will crack down 
on him.’ One Allen, a witness for the State, testitied that he 
(Allen) had a difficulty with defendant at a surprise party a 
few nights before the killing: that after the party he, his 
brother and several others met Harrison on the street, aecom- 
panied by one Melissa Stewart; that Allen's brother asked 
Harrison about the fuss he had at the party, and said to him, 
“You wanted to fight my brother, why don’t you fight some 
one your size?” This witness further testitied, that defendant 
was a stranger in Mobile, and did not know the deceased (Abe 
Anthony), and had never had any difficulty with him; that a 
day or two before the difficulty at Bethel church, in which 
Anthony was killed, he had seen Harrison on the street, and 
pointed him out to Anthony, and told him that he was the man 
with.whom he had the ditticulty at the surprise party. The 
State objected to the testimony of this witness, as to his point- 
ing out the defendant to Anthony as the man with whom he 
had the difficulty at the surprise party; the court sustained the 
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objection, and refused to permit the testimony to go to the 
jury; and defendant excepted. 

Allen further testified, that on the night of the diftieulty in 
which Anthony was killed, he accompanied Anthony to church, 
and sat with him while there; that they saw defendant and 
McCall there together; that Anthony, noticing defendant, 
turned to witness, and asked him if that was the fellow who 
had drawn a pistol on him; that he replied, that it was; and 
that Authony then asked him, why he did not go and ask him 
what he meant by it; that just before the shooting McCall got 
up and left the church, and that witness and Anthony followed 
him; that as soon as they got on the outside of the church, 
the defendant came out also; that as they came out of the 
church on the gallery, McCall turned round, and said to witness 
and Anthony, * What do you fellows want?” and that the 
defendant immediately said, * You fellows, come down on the 
side-walk :” that without any thing else being said, they went 
down on the side-walk, and then, without any provocation, 
defendant shot Anthony with a pistol. The State then intro- 
duced one Scott as a witness, who testified, that just before the 
shooting, Allen, MeCall and defendant got up and left the 
church, and that shortly afterwards Allen came back, and tried 
to induce Anthony to go out with him, telling him that a 
woman wanted to see him on the gallery; that Anthony 
refusd to go, and Allen left him, but soon afterwards McCall 
came in, and asked Anthony to go outside with him; and upon 
Anthony's refusal to do so, he picked up his (Anthony’s) hat, 
and walked out of church with it, and that Anthony followed 
him out. 

One Charles Stewart, a witness for the State, testified, that 
just before the shooting, he heard some one on the steps of the 
chureh say “where is my hat ¢” and some one on the ground 
exelaimed, “Here she is, damn you, come and get her, do you 
think | am going to bring her to you;” that just as the pistol 
tired, he opened the door, and ran out of the house to the 
chureh, where he found Anthony dead. 

The deposition of MeCall was introduced by the defendant, 
and in it the witness testified, that he and defendant went to 
church together on the night Anthony was killed, and sat to- 
gether while there; that he saw Allen, Anthony and three or 
four other men sitting on a seat together ; that he told defend- 
ant that Allen, Anthony and the others seemed to be talking 
about and watching him ; that just before the shooting, a man 
came to him while he was sitting in chureh, and told him that 
a woman named Melissa Stewart wished to see him outside on 
the gallery ; that Harrison begged him not to go, but that 
finally both concluded to go and see what the woman wanted ; 
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that they were followed from the church by Allen, Anthony, 
and the other men with them ; that as soon as Anthony came 
out, he said, * Where is the son of a b—h?” and that Allen 
pointed out Harrison, and said there he is; that defendant 
then ran down the steps, followed by Anthony, who was call- 
ing on him to stop; and that at the time Anthony was shot, 
he was trying to cock his pistol, and saying, “I have got you 
now.” 

The defendant made a statement, in which the difficulty at 
the church is set out substantially as in the testimony of 
McCall; and after telling when he came to Mobile, and that 
he was not acquainted with Anthony, he stated that two or 
three days before the killing, he had a difficulty at a surprise 
party with Allen, and was proceeding to give the details of 
that difficulty, when he was stopped by the court, who in- 
formed him that he could state the general nature of the diffi- 
culty, but that he could not state the particulars. To this in- 
terruption by the court, the defendant objected ; his objection 
was overruled, and he excepted. 

Melissa Stewart testified that she was present at a surprise 
party, two or three nights before Anthony was killed, and came 
away with defendant ; and that while walking home, they were 
followed by Allen and a crowd of his friends, who stopped 
Harrison, * with the intention of provoking a difficulty with 
him.” The State objected to this statement, on the ground 
that it was the mere opinion of a witness, and that the witness 
could not testify as to the intention of Allen. The court sus- 
tained the objection, and ruled out the testimony as to the in- 
tent of Allen; and defendant excepted. This witness further 
testified, that on the night of the killing, and shortly before it 
took place, she sent a man into the church to ask McCall to 
come out and take her home, and that after she sent the man 
into the church with the message she concluded not to wait and 
went on home. The State objected to this testimony, as imma- 
terial and irrelevant. The court sustained the objection, and 
excluded the testimony ; and defendant excepted. 

The counsel for defendant, in his argument, read an extract 
from Walker’s American Law, page 492, in which, after dis- 
cussing the doctrine of self-defense, the following extract ap- 
pears: ‘“ When by the nature of the attack, there is reason- 
able ground to believe that there is a design to destroy life, or 
to commit a felony upon the person, the killing of the assail- 
ant will be excusable homicide, although it should afterwards 
appear that no felony was intended ; and this is the good sense 
of the matter. The party assailed must judge from the cir- 
cumstances of the moment, and act upon the hasty conclusions 


thus formed. The cowardly doctrine, therefore, of retreating 
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foundation in law than it has in the common feelings aud prac- 
tice of mankind ; and although it is clear that no words, how- 
ever provoking, will justify the taking of life, it may well be 
questioned, whether, in this country, any man is bound to sub- 
mit quietly to a blow, though intended only to disgrace him.” 
The court, at this point, stopped the counsel, and said, “that he 
would charge the jury that what counsel had just read was not 
the law in this State; that no words or insult would reduce a 
killing below manslaughter, and that the Supreme Court of, 
this State had declared that such asentiment as that in the jury 
box had covered this land with bloody graves.” The defend 
ant objected to this action of the court, his objections were 
overruled, and he excepted. . 

The court, at the request of the solicitor, gave the following 
charge, to which the defendant excepted: “The doctrine of 
self-defense is pot available when the defendant was himself 
the aggressor, or was not reasonably free from fault in bringing 
on the difficulty ; nor can the principle be invoked, unless the 
defendant was, or appeared to be, so menaced by some overt 
act on the part of his assailant, as to create in his mind a rea- 
sonable apprehension of danger to his life, or else the infliction 
upon him of some grievous bodily harm, and that there was no 
other reasonable mode of effecting his escape from such im- 
pending peril.” 

The various rulings of the court to which exceptions were 
reserved, are now assigned as error. 


as far as possible, before resisting, would scem to have no more 





Lesuik B. Suetpox, and R. 'T. Irvix, for appellant.—(1.) The 
evidence of the witness Allen should have been admitted ; 
tended to shed light on the fact whether or not there was a 
conspiracy, on the part of the accused and MeCall, or on the 
deceased and Allen, to provoke a difficulty. Especially should 
this evidence have been admitted, when it was shown by the 
State’s own witnesses that the defendant and the accused were 
strangers. Why should Allen point out the accused, if he did 
hot wish Anthony to become his champion, and revenge him 
for the difficulty he had with defendant at the surprise party ¢ 
This evidence clearly tended to shed light on the motive with 
which Allen and Anthony went to church on the night of the 
killing, and tended to explain their actions after they went 
there. (2.) The testimony of Melissa Stewart, as to the inten- 
tion sith which Allen and others had followed the acensed on 
the night of the surprise party, should have been admitted. 
The witness could testify as to what their intention was, if, as a 
matter of fact, she knew what it was, and there is nothing in 
the evidence to show that she did not have such knowledge. 
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(3.) The testimony of this same witness, as to her sending a 
man into the church to ask MeCall to walk home with her, 
was clearly competent. The State’s evidence tended to show 
that McCall had enticed the deceased to leave the church, so 
that the accused could create a difficulty with him, and this ev- 
idence tended to show that such was not the case. (4.) The 
presiding judge erred when he interrupted counsel when read- 
ing from Walker's American Law. The passage read stated 
the law correctly ; and whether it did or not, the action of the 
judge prejudiced the minds of the jury to the damage of the 
accused. 


T. N. MeCreciax, Attorney-General, contra.—(1.) The 
statement of Melissa Stewart, that Allen stopped the defend- 
ant with the intention of provoking a difficulty with him, is 
clearly merely the conclusion of the witness from facts; and 
the facts, not the conelusion, should be given in evidence. 
49 Ala. 21; 52 Ala. 314. (2.) The evidence of this witness in 
regard to sending a man into the church to ask MeCall to go 
home with her, could shed no light on the circumstances of the 
killing. It is immaterial for what purpose, or upon what ocea- 
sion, or in respect to what message McCall went out. (3.) The 
remarks of the judge to the counsel did not have the effect of 
abridging the counsel’s argument, or his right to be heard. — It 
simply stated what the law was; it was addressed to counsel, 
and not tothe jury, and itis not shown to have influenced their 
verdict.—55 Ala. 47, 80. (4.) The charge given at instance 
of the solicitor announced a correct principle of law, applicable 
to the evidence in the case. —60 Ala. 26; 63 Ala. 40; 70 Ala. 
4; 73 Ala. 362. 


SOMERVILLE, J.—The judgment of conviction in this 
cause must be reversed, for at least two errors in the exclusion 
of evidence offered during the progress of the cause by the de- 
fendant. 

In the first place, we are of opinion that the statement of 
the witness Allen wes relevant, to the effect that a day or two 
before the difficulty, in which the deceased was killed, Allen 
had pointed the defendant out to the deceased on the public 
street, and told deceased that defendant was the man with 
whom witness had had a difficulty a few nights previous. 
There was some evidence tending to show a conspiracy between 
the deceased and Allen on the one hand, and the defendant 
and one McCall on the other, to participate in, if not bring on 
a difficulty with each other. The deceased, Anthony, was a 
stranger to defendant, being unacquainted with him; and if 
he had any motive for injuring him, it seems from the evidence 
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to be attributable entirely to a disposition on his part to take 
sides with Allen in his previous quarrel with defendant. In 
this aspect of the case, it was relevant to show that Allen had 
pointed him out as the man with whom he had previously had 
aditticulty. This may have enlisted his sympathy with a com- 
rade so far as to elicit his subsequent active aid in bringing 
about the fatal encounter with the defendant. 

It was clearly incompetent for the witness Melissa Stewart 
tu testify as to the supposed ¢nftention of Allen when he 
stopped the defendant a few nights before the difficulty. She 
could not know that he did so “with the intention of pro- 
voking a difficulty with him,” as she stated, because no such 
intention was at the time communicated. This was a matter 
for the jury to determine, and not for the inference or opinion 
of witnesses.— Burke v. The State, 71 Ala. 377: Brewer +. 
Watson, Th. 208: WH sec nant wv. The State, Th. B85: MetCor- 
mick v. Joseph, 77 Ala. 236. This portion of the witness’ tes- 
timony was properly excluded by the court. 

But the statement of the same witness, that she had sent a 
message to McCall, requesting him to come out of the church 
and walk home with her--which is alleged to have occurred 
just previous to the affray in) question— should have been 
allowed to go to the jury as relevant. There was evidence 
tending to show that defendant had been overheard to say to 
McCall, if he would call some one, not named, out of the 
church, he, defendant, would shoot him down. One of the 
Witnesses also testitied that MeCall went back into the chureh 
very soon and requested deceased to come out. The jury may 
have inferred that MeCall’s exit from the church was in pur- 
suance of this deliberate plan of a conspiracy to murder. The 
statement of the witness Melissa Stewart, that she had sent for 
him for the purpose mentioned, was competent to rebut this, if 
it is believed by the jury to have been done in good faith, and 
without collusion between her and the defendant or McCall. 

The remarks of the court, to which objection was taken, 
seem to have been directed to counsel, rather than to the jury. 
They. announce no incorrect principle of law, however, and do 
hot appear to us to have invaded the province either of the 
counsel, or of the jury.— Weinaka v. The State, 55 Ala. 47; 
Campbell's case, 1b. 80. The law does not look upon the prin- 
ciples of our criminal jurisprudence, recognizing the duty of 
retreat under certain circumstances in order to avoid unneces- 
sary bloodshed, as “a cowardly doctrine ”—which were the 
terms in which it was characterized by the extract read by the 
counsel to the jury. The presiding judge did right to correct 
this dangerous misapprehension, lest it might mislead the jury, 
to the dishonor of the law. Courts have a discretionary power, 
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moreover, to require all propositions of mere law to be argued 
as such io the presiding judge, and not to the jury. The jury 
are to receive the law from the court, and not from either the 
counsel, or from text-books or adjudged cases. This is a part 
of the pelice-power, so to speak, of the court, often necessary 
tu prevent confusion and insure the orderly administration of 
justice in the trial court. 

* The charge given by the court, at the request of the solie- 
itor, Was unquestionally correct.— Wills v. The State, 73 Ala. 
362; and cases cited in brief of the Attorney-General. 

It was competent for the defendant, in making his statement 
under the statute, to the jury, to testify that he had had a pre- 
vious difficulty with Allen, and to state the general nature of 
it, sv as to show whether it was grave or trivial in character. 
But the details or particulars should not have been stated. 
McAnally v. The State, 74 Ala. 9; Gray v. The State, 63 
Ala. 66. 

For the errors above specified, the judgment of the City 
Court is reversed, and the cause remanded. The defendant 
will, in the meanwhile. be retained in custody, until discharged 
by due course of law. 


Curtis v. The State. 
Indictment for Grand Larceny. 


1. Evidence of offense s other than that charg d: admissibility of. 
While, as a yveneral rule, evidence that a defendant has committed 
offenses other than that for which he is on trial, is inadmissible; vet 
such evidence is admissible, where it tends to show the intent with which 
the act charged was committed, to illustrate its criminality, or to identify 
the accused as the person who committed the act charged in the indict- 
ment on which he is tried. 

2. Same; in prosecution for larceny.—In a prosecution for the larceny 
of a mule, the prosecutor having testified that his mule was taken away 
one night without his knowledge or consent, and that defendant after- 
wards brought him a horse, which he said he had obtained in exchange 
for the mule; the owner of the horse, who had reclaimed him from the 
prosecutor, may state the circumstances under which the defendant ob- 
tained the possession of the horse, although it amounts toa criminal 
offense. 


Avprat from Dallas Cirenit Court. 

Tried before the Hon. Joux Moore. 

The indictment upon which the appellant was tried and con- 
victed, charged him with the larceny of a mule belonging to 

VoL. LXXVIII. 














OF ALABAMA. 13 
Curtis v. The State. 

Solomon Craig. On the trial, Craig testified that, prior to the 
finding of the indictment, he was the owner of a mule; that 
in the latter part of October, 1854, the mule was taken from 
his lot without his knowledge or consent; that about the first 
of November, 1884, the defendant brought him a horse, saying 
that he had traded the mule for it; that, although witness had 
never given defendant any authority to trade or sell his mule, 
he took the horse rather than make a fuss about it; that this 
horse was afterwards claimed and taken from him = by one 
Jones, and that he afterwards found his mule in the possession 
of one Williams, who returned him to witness. Williams 
testified, that he purchased the mule from the defendant, who 
claimed it as his own. Jones, on his examination, was asked by 
the solicitor, * Did you get a horse from Sol Craig!” The 
defendant objected to the question, on the ground that it was 
irrelevant, and referred to another and different offense. The 
court overruled the objection, and permitted the witness to an- 
swer; and the defendant excepted. Witness then answered, 
“Yes, | did; it was some time in Jannary, IS85: it was my 
horse.” The defendant moved the court to exelude this answer 
of the witness from the jury, which the court refused to do; 
and defendant excepted. This witness was then permitted to 
testify, against the objection and exception of defendant, that 
the defendant had borrowed the horse from him, promising to 
return him ina short time; that his horse not being returned, 
he went to defendant's home in Wilcox county, Alabama, to 
get him, and was told by him that he had left his horse up the 
country, and would get him and return him soon; that de- 
fendant never returned his horse, and that witness obtained 
him from Sol Craig, as above stated. 

The foregoing is substantially all the evidence referring to 
the exceptions reserved. The defendant then requested the 
court, in writing, to charge the jury as follows: * The court 
charges the jury, that they can not in this case consider the 
taking of Jones’ horse, for any purpose, in arriving at the 
guilt or innocence of the detendant as to stealing Sol Craig's 
mule.” The court refused to give said charge, and defendant 
excepted. 

The admission of the evidence objected to, and the refusal 
to charge as requested, are now assigned as error. 


J. S. Dices, for appellant. 
T. N. McC ietian, Attorney-General, contra. 


CLOPTON, J.—As a general rule, evidence that. the de- 
fendant has committed offenses other than those charged in 

















14 SUPREME COURT (Dee. Term, 
(Banks v. The State. 
the indictment, though of a similar nature, is prima facie in- 
admissible. The general rule has its limitations and excep- 
tions. When it is material to show the intent with which the 
act charged was committed, to illustrate its criminality, or to 
identify the accused as the person who committed the act laid 
in the indictment, such evidence is admissible.--/nagram v. 
State, 39 Ala. 247: Vurhorough we. State, 41 Ala. 405. The 
evidenee of the circumstances under which the defendant ob- 
tained the horse that he delivered to the owner of the mule, 
for the larceny of which he was on trial, falls within the ex- 
ception, It tended to show the falsity of the statement of the 
accused, that he had exchanged the mule for the horse, and to 
show the intent with which he took the mule—a_ felonious 


taking. 
Aftirmed. 
ol ry ‘ 
Banks ¢. The State. 
Indictment for Perjury. 
lL. Indictments; practice as to finding of, at common law.—The rule at 


common law was to prepare indictments, and to administer oaths to 
Witnesses, in open court, and send both before the grand jury; and un- 
der this practice, the examination of a witness Was confined to a specific 
charge of a specitied offense, imputed to a designated person; anything 
bevond this was immaterial and impertinent. 

2. Same; practice as to finding of, in this State.-—In America, this rule 
varies in the different States; in this State, the witnesses are sworn by 
the foreman of the grand jury, or solicitor (Code, § 4775); indictments 
being rarely drawn until the testimony has been heard and satisfies the 
grand jury, and their report forms the basis of prosecution. 

3. Grand jury; investigations before, to what confined.—Investigations 
before the grand jury must not be inquisitorial, and, with the exception 
of gaming cases, must be directed toa specified end, and the examina- 
tion of witnesses must be confined to specified aims and objects ; and 
under the theory and practice in this State, all that takes place before 
the grand jury, as well as the subsequent steps in the prosecution, may 
be said to be proceedings upon the indictment. 

4. Witness: examination of, before qrand jury, rule as to.—A witness 
is not a general informer, but the inquiry must be directed to the par- 
ticular act, transaction, or imputed crime; and anything beyond this, 
except in gaming cases, is unauthorized and inquisitorial; but, in sueh 
cases, the statute (Code, § 4210) authorizes the interrogation of a wit- 
ness as to the facts within his knowledge, and he may be required to 
answer without specifying any act or transaction. 

5, Investigation before grand jury; what act legitimate subject of. —No 
general statute interdicts the giving away of spirituous, vinous or malt 
liquors, and in the absence of some local prohibition, the grand jury is 
without authority to inquire into a mere gift; but where it is shown that 
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local prohibition existed “within two miles of the academy in the town 
of Jasper, Walker county, Ala..”” and the inquiry is of a particular act 
of selling or giving away of such liquors within the prescribed limits, 
such question would be legitimate. 

6. 2 ryery; what not subject of indictment Jor.—An answer to an im- 
material question can not be made the subject of perjury ; and where an 
indictment shows that the act sought to be proved was immaterial, it 
must be adjudged insuflicient, and an averment that it is material can 
not cure the defect. 


Arvear from Walker Cirenit Court. 

Tried before the Ilon. 8. TH. Sprorr. 

The appellant, William Banks, was tried and convicted un- 
der an indietment whieh charged that ‘on his examination as a 
witness before the grand jury, at the Fall term, 1883, of the 
Cirenit Court of Walker county, duly sworn to testify, by the 
foreman of the grand jury, who had authority to administer 
such oath, in a case before the grand jury of the State against 
some person Whose name was to the grand jury unknown, for 
unlawfully selling or giving spirituous, vinous or malt liquors 
to said Win. Banks, falsely swore, that no one had given) or 
sold him whiskey, wine or brandy since he had been to court; 
the matter so sworn to being material, and the oath of the said 
Wim. Banks, in relation to such matters, being willfully and 
corruptly false.” A demurrer was interposed to the indiect- 
ment, on these grounds: — Ist, that the indictment fails to show 
that the grand jury was investigating any case authorizing said 
grand jury to swear the defendant as to the matters set out in 
said indictment, as to which the alleged false oath was made ; 
2d, the. indictment fails to show that the matters alleged 
therein® as being the foundation of the alleged false oath, were 
material to the issue then being investigated by the grand 
jury ; 3d, the indictment shows on its face that the investiga- 
tion before the grand jury, in relation to which the alleged 
false oath was taken, was general, and there is nothing to show 
that the matters sworn to were material to the case then being 
investigated by the grand jury: 4th, the indictment fails to 
show that the grand jury were investigating a case against any 
particular person who had sold or given vinous, spirituous or 
malt liquors to said Banks, asa man of known intemperate 
habits; 5th, the indictment fails to show that said grand jury, 
at the time the alleged false oath was taken, was investigating 
a case against any one for giving or selling liquor within a pro- 
hibitory district ; 6th, the indictment fails to show the materi- 
ality of the alleged false oath to the matters then at issue. 
This demurrer was overruled, and issue was joined on the 
plea of not guilty. 

There was evidence tending to show, that the defendant was 
called as a witness before the grand jury, while they were in- 
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vestigating a case for the violation of a local law prohibiting 
the sale or giving away of spirituons, vinous or malt liquors 
within two miles of the academy in the town of Jasper, 
Walker county, Ala., and that he swore before the grand jury, 
“that no one had given or sold him whiskey, wine or brandy, 
since he had been to court.” There was, also, evidence that 
defendant was seen, in company with three others, to walk off 
from the Methodist church at Jasper, Ala.. which is within a 
short distance of the academy at that place; that one of these 
men had a bottle of whiskey in his pocket, and was seen to 
drink of it, pass the bottle to the one immediately next to him, 
who likewise took a drink and set the bottle on the ground ; 
that the defendant, who was a short distance behind, came up, 
picked up the bottle, drank, and set it down again ; that no one 
handed him the bottle, or gave him any invitation or permis- 
sion to drink from it. There was other evidence as to the 
habits of defendant, and various charges given and refused, to 
which he excepted ; but in the view of the case taken by this 
court, they need not be set out here. 

The jury tound the defendant guilty, and he tiled a motion 
in arrest of judgment, on the same grounds set out in the de- 
murrer. This motion was overruled, and defendant was sen- 
tenced to imprisonment in the penitentiary for four years. 

The rulings of the court on the demurrer to the indietment, 
and the motion in arrest of judgment, are now assigned as 
error. 


Hewrrr, Warker & Porrer, for appellant.—The indjetment 
charges that the appellant committed perjury, ina “case before 
the grand jury of the State against some person whose name 
was to the grand jury unknown, for unlawfully giving or sell- 
ing vinous, spiritnons or malt liquors to Wm. Banks.” There 
is nothing in the indictment which shows that the act of selling 
Banks liquor was unlawful ; and this being the case, the grand 
jury had no right to inquire into it; if they did so, this action 
was extra-judicial, and perjury can not be predicated thereon. 
While many of the formalities of the common law are now 
dispensed with by our statute, yet the law still makes it essen- 
tial, in addition to the averment of the authority to administer 
the oath, that the indictment should ‘set out the substance of 
the proceedings, in which the alleged perjury was committed, 
that it may distinctly appear that the oath was not extra-judi- 
cial—that it was taken on an oceasion, in reference to a matter, 
and before an officer or’ court having authority to administer 
it, and an indictment not setting out enough of the proceeding 
to disclose these facts is not sufficient under the statute.—-Jacobs 
v. State, 61 Ala. 448. 


VoL. LXxvnl. 
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T. N. MeCretian, Attorney-General, contra.—The indict- 
ment was sufficient. It charges that the perjury was commit- 
ted while Banks was being examined with reference to a mat- 
ter about which the grand jury had the right to inquire. The 
offense was the unlawful giving or selling of liquors. The 
local prohibition law made any sale or giving away within the 
designated district unlawful, and this being the case, the grand 
jury was authorized to inquire into any sale or gift there. 
Consequently, when Banks swore that nobody had given him 
or sold him any whiskey in Jasper, he swore falsely as to a 
material fact involved in the inquiry before the grand jury. 
This special prohibition law was one of which the courts take 
judicial knowledge, and it need not be pleaded.—Carson v. 
State, 69 Ala, 235. 


STONE, C. J.—At common law, the rule was to prepare 
indictments, send them before the grand jury, administer 
proper oaths to witnesses in open court, and send them before 
the grand jury, to be examined by them touching the truth or 
falsity of the charge preferred in said indictment.—-1 Archb. 
Cr. Pr. and Pl. 97, 98*, 8th Amer. Ed., vol. 1, pp. 304, 305. 
Under this practice, the examination of witnesses was neces- 
sarily confined to a specific charge of a specified offense, alleged 
to have been committed by a designated person. It being 
necessary that the indictment should specify the offense, it 
resulted that the testimony was confined to the offense specitied. 
Any thing beyond that would be immaterial and impertinent. 
1 Bish. Cr. Proe. $ S868; 6 Car. & P. 95. 

In the American States, the rule is generally different, and 
the practice varies in the different jurisdictions. In Alabama, 
the witnesses are not sworn in open court, but the oath is 
administered by the foreman of the grand jury, or by the 
solicitor. —Code of 1876, $4773. In gaming cases, the solicitor 
has authority to summon witnesses.—Code, § 4215. And it is 
common knowledge, that the indictment is rarely drawn, until 
the grand jury have heard the testimony, and have satisfied 
themselves that it is sufficiently strong to authorize a prose- 
cution. Their report to that effect is the basis on which the 
prosecuting attorney frames the indictment. If not abused, 
we are not prepared to say there is anything objectionable in 
this practice. 

ut the investigations of the grand jury must not be inquisi- 

torial. With the exception of one class of offenses, such 

investigations must be directed to a specific end, and the right 

to interrogate witnesses is confined to specitied aims and 

objects. In People v. Hackley, 24 N. Y. 74, replying to an 

argument, the court said: “The criticism of the appellant’s 
2 
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counsel is, that the examination of a witness before a grand 
jury is ast a proceeding upon an indictment, and so not within 
the statute. In one sense it is not. But, by the theory of 
proceedings in criminal cases, the indictment is rr to be 
pre pared and taken before the grand jury, by the counsel 
prosecuting for the State; and the evidence is then given in 
respect to the offense charged in it. If the party accused 
appears to be guilty, the indictment [supposed to have been 
prepared | is certified to be a true bill. Otherwise, it is thrown 
out. In that view of the practice, all which takes place before 
the grand jury, as well as the subsequent steps, may be said to 
he proceedings upon the indictment.” This we may adopt as 
an accurate statement of the principles and theory of proceed- 
ings before grand juries in this State. 

There is no authority for constituting the witness a general 
informer, requiring him to tell all he may know. The inquiry 
must be directed to a partienlar act, transaction, or imputed 
crime. Anything beyond this. except in the one class of 
offenses, is unauthorized by aay law, and is in its nature inquisi- 
torial.— United States v. Coolidge, 2 Gallis. 364 ; State v. Fasset, 
16 Conn, 457. 

The excepted class referred to above, is that of gaming 
sases.—Code, § 4216. In this class, the statute authorizes the 
grand jury to interrogate witnesses as to any such offense 
within their knowledge, without specifying any act or trans- 
action. When so interrogated as to gaming, the witness is 
required to answer.—State v. Blocker, 14 Ala. 450; State v. 
Parrish, 8 Wumph. 80. 

Giving away spirituous, vinous, or malt liquors, is not, with- 
out more, a violation of the criminal law. No general statute 
has interdicted such act, and, in the absence of some restriction, 
or local prohibition, the grand jury is without jurisdiction to 
inquire into a mere gift of such commodity. Many places 
have prohibitory statutes, but they do not cover the area of 
the entire State. It is shown that such act is prohibited to be 
done “ within two miles of the academy in the town of Jasper, 
in Walker county, Alabama.” If the grand jury were inquiring 
of the witness of any act of selling, or giving away of spirit- 
nous, vinous, or malt liquors to said witness, within said limits, 
a particular act or transaction being expressed, or indicated by 
the inquiry, then the question propounded was a legitimate 
one, and the witness was bound to answer it. A false answer 
given to such inquiry, if knowingly given, might be the subject 
of an indictment for perjury. In such case, the question by 
the grand jury would have a detinite aim, would be within the 
sphere of their legitimate powers, and the witness would be 
bound to answer it. 

VoL. LXxvul. 
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The indictment in this case is fatally defective. It fails to 
show or indicate any person, of whose guilt the grand jury 
were inquiring, and it fails to designate, or point to any place, 
where the act of giving would be unlawful, as the scene of the 
imputed act. It therefore fails to show the question to the 
witness was material, but, on the contrary, shows it was prima 
facie immaterial. An answer to an immaterial question can 
not be the subject of perjury; and an indictment which shows 
on its face that the act sought to be proved was immaterial and 
harmless, as not pointing to some act of imputed criminality, 
must be adjudged insufficient. The averment that the matter 
sworn to was material, can not overcome the intendment that 
the matter specified as sworn to is prima facie immaterial. 

Nor is the present indictment helped by the imputed false 
statement, that no one had given or sold him spirits, ete. The 
frame of the indictment shows that the attempt of the grand 
jury was not to procure an indictment against the person, 
* whose name was to the grand jury unknown,” for selling such 
liquors without license. The act complained of was “selling 
or giving,” stated disjunctively. When this mode of pleading 
is adopted, each act thus alternately charged must constitute 
the offense charged, or attempted to be charged.— Horton v. 
The State, 53 Aia. 488. It is manifest there was no inquiry 
as to the ordinary sale of liquors without license. 

Reversed and remanded. 


Barber v. The State. 


Indictment for Burglary. 


1. Sufficiency of indictment.—It is no objection to an indictment for 
burglary, that it also avers the consummation of a larceny in the build- 
ing alleged to have been entered. 

2. Joinder of counts for burglary and larceny.—Whether a count for 
burglary, and a count for petit larceny, can be joined in the same in- 
dictment, is “left open for future consideration,’’ authorities being cited. 

3. Felonious intent, as element of burglary; averment of.—It is an es- 
sential element of the crime of burglary, that the breaking and entering 
should be accompanied with an intent to steal, or to commit some fel- 
ony, and this intent must usually be alleged and proved; but, where 
there is an averment of a completed larceny, or of some felony actually 
committed, it is unnecessary to aver the felonious intent. 

4. Sufficiency of indictment, as charge of burglary or larceny.—A 
count which fails to charge the felonious intent, and fails to charge an 
asportation sufficient to constitute larceny, is fatally defective. 
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5. General verdict, under indictment contamming good and bad counts. 
A general verdict of guilty, under an indictment containing both good 
and bad counts, will be referred to the good counts. 


Apprrea from Sumter Cireuit Court. 

Tried before A. G. Sarrn, Esq., Special Judge. 

The appellant was tried and convicted on an indictment 
which contained three counts ; the first ont that he broke 
into and entered a building, the property of E. W. Tlookes, in 
which a thing of value, to-wit, corn, was kept ie use, sale or 
deposit, with the intent to steal. The second count charged, 
that with the intent to steal he broke into and entered the sta- 
ble of E. W. Hookes, a building in which a thing of value, to- 
wit, horses, were kept for use, sale or deposit, and, having so 
burglariously entered, feloniously took and carried away one 
bushel of corn, the personal property of E. W. Hookes, of the 
value of one dollar. The third count charged, that he broke 
into and entered the corn-crib of E. W. HLookes, a building in 
which a thing of value, to-wit, corn, was kept for use, sale or 
deposit, and, having so burglariously entered, feloniously took 
away one bushel of corn, the personal property of E. W. 
Hookes, of the value of one dollar. 

A demurrer was interposed to the indictment, on the follow- 
ing grounds: Ist, that there is a misjoinder of counts in said 
indictment ; 2d, that there is a misjoinder of counts in said 
indictment, in this, that the first count in said indictment is 
for burglary, and the second count is for petit larceny ; 3d, 
that in the first and third counts of the indictment the defend- 
ant is charged with burglary, and in the second count he is 
charged with petit larceny ; 4th, that under the first and third 
counts of the indictment, the defendant is charged with, and 
can be convicted of burglary, while in the second count he 
could be convicted of petit larceny. 

This demurrer was overruled, and a plea of not guilty en- 
tered. The jury found the defendant guilty as charged j in the 
indictment. A motion in arrest of judgment was made, on 
these grounds: Ist, that the verdict is general in its character, 
and does not find as to what count of the indictment the de- 
fendant is guilty; 2d, that the verdict does not specify the 
count to which said verdict responds. This motion was over- 
ruled, and the defendant sentenced to hard labor for the county 
for one year. 

The overruling of the demurrer, and of the motion in arrest 
of judgment, are here assigned as error. 


J. J. Atrman, for appellant. (No brief on file.) 


VoL. LxXxvul. 
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T. N. McCrietran, Attorney-General, contra.—The first and 
second counts are clearly good for the crime of burglary. 
Wolf wv. State, 49 Ala. 360; Adams v. State, 55 Ala. 148; 
Snow v. State, 54 Ala. 138. The third count is bad, either as a 
charge of larceny or burglary.—58 Ala. 383; 71 Ala. 317. 
The conviction, being general, is referred to the good counts. 
1 Brick. Dig., 501, § 761. It was not necessary that the ver- 
dict should show to what count it responded.—74 Ala. 1; 72 
Ala. 191. 


SOMERVILLE, J.—The first and second counts in the in- 
dictment contain every averment necessary to constitute a good 
and sufticient indictment for burglary under the statute.—Code, 
IST6, § 4343. Nor is it any objection to these counts that they 
aver the consummation of the larceny in the building alleged to 
have been burglariously entered.—Snow v. The State, 54 Ala. 
138; Wolf v. The State, 49 Ala. 359. 

We need not decide in this case the question sought to be 
raised by the demurrer of the defendant—whether a count for 
burglary and one for petit larceny can be joined in the same 
indictment. We pass this inquiry merely with a citation of 
the authorities, leaving it open for future consideration.—Ad- 
ais wv. The State, 55 Ala. 145: 1 Bish. Cr. Proe. (3d Ed.), 
S$ 446, ef sey.; Whart. Cr. Pl. & Prae. (8th Ed.), § 289; 1 
Whart. Cr. L. (Sth Ed.), $ 819. 

It is an essential element in the crime of burglary, that the 
breaking and entering should be accompanied with an intent 
to steal, or to commit some felony; and this intent must usu- 
ally be both alleged and proved. The rule seems to be settled 
by the authorities, however, where there is an averment of a 
completed larceny, or some felony actually consummated, it is 
unnecessary to aver the intent to be felonious, the legal pre- 
sumption being that it isso. The doing of the criminal act, 
under such circumstances, seems to be regarded as conclusive 
of the felonious intent.—1 Whart. Cr. Law (Sth Ed.), § 818; 
2 Arch. Cr. Pl., *329; Wolf's case, 49 Ala. 359. 

This rule of pleading is important in determining the charae- 
ter of the third count. For, if we regard the averment made 
in this count—that the defendant * feloniously took away” the 
described personal property-—as a sufficient averment of an ac- 
tual asportation, then the count charges a completed larceny, and 
the allegation of a felonious or larcenous intent was unneces- 
sary, in order to constitute a good count for burglary. And if 
the asportation is insufficiently averred, the count is bad as 
failing to charge larceny, and also for burglary, becanse there 
is no averment of the requisite intent. In other words, this 
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count would neither charge an actual stealing nor an intent to 

steal, which would entirely vitiate it. 

If we regard our first supposition as the correct view, all 
three of the counts are good for burglary, and there can be no 
pretense of misjoinder or of duplicity. If the latter view be 
correct, we then have two counts good as charging burglary, 
and the other defective for both burglary and larceny, and the 
conviction would be referred entirely to the good counts. The 
well established rule is, that a general verdict of guilty, on an 
indictment containing several counts, will be referred to the 
counts which will sustain the conviction. And the fact that 
there is one bad count will not, in such a case, be ground for 
the arrest of judgment, the verdict being presumed to have 
been found on the good counts.— Chappell v. The State, 52 Ala. 
359; Hudson v. The State, 34 Ala. 253; 1 Brick. Dig., p. 501, 
$ 761; Clark’s Man. Cr. Law, § 2525; 1 Arch. Cr. Pr. &. PI. 
(Pom. Ed.), 293 (*93), note 1. 

The demurrer to the indictment, and the motion made in 
arrest of judgment, were properly overruled. 

* Judgment aftirmed. 


Perry v. The State. 
Indictment for Resisting Officer. 


L. .Lmendment of complaint, on appeal from County Court.—A state- 
ment of the cause of complaint prepared by the solicitor, on appeal from 
the County Court, is amendable, if a new and different case is not thus 
introduced. 

2. Charge to jury; when properly refused. —A charge which refers the 
jury tothe evidence for one of the parties only, or which assumes an 
irreconcilable conflict between witnesses, or which makes guilt or inno- 
cence depend on what one or more witnesses swear, and not on the 
whole evidence, is properly refused. 

3. Same; when should be given.—A charge asserting correct legal prop- 
ositions, founded on facts hypothetically stated which there is evidence 
tending to prove, and making the application of the law dependent on 
the whole evidence, is free from objection. 

4. Same.—Where the evidence presents two variant phases of a case, 
either party has the right to have the jury instructed on his hypothesis ; 
and a charge that, ‘‘if the jury believe the statement as what Mrs. C. 
would swear,’’ referring to an admission in writing as to what an absent 
witness would testify, makes the statement a part of the instruction, 
instead of stating the hypothetical facts, and is improperly refused ; 
but this court condemns such charges, and will not extend the rule. 


Apprat from Jefferson Circuit Court. 
VOL. LXXVIIIL. 
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Tried before the Hon. 8S. H. Sprorr. 

This was a prosecution, commenced by aftidavit, before B. 
M. Allen, a justice of the peace, charging the defendant with 
opposing or resisting one Brock, a constable, in the execution 
of a writ of seizure in a detinue case, issued by said Allen. 
The case was made returnable to the County Court of Jeffer- 
son, Where the defendant was tried and convicted. He appealed 
to the Cireuit Court. 

The complaint filed by the solicitor in the Cirenit Court 
originally stated the name of the plaintiff in the detinue suit as 
“Mrs. Sol. Lacey.” After plea of not guilty by the defend- 
ant, the State was permitted, against his objection and excep- 
tion, to amend the compl: iint, by striking out the name of Mrs. 
Sol. Lacey, and inserting in lieu thereof the name of Mrs. Sue 
Lacey. After the evidence of the State was all in, the court 
again permitted the solicitor to amend, by striking out Mrs. 
Sue Lacey, and inserting Mrs. Susan Lacey, as the ‘plaintiff i in 
the detinue suit, and defendant excepted. 

Brock, the constable, testitied that he went to the house of 
defendant, having in his possession at that time a writ of seiz- 
ure in a detinue suit, issued by Allen, a justice of the peace, 
in which Mrs. Susan or Sue Lacey was plaintiff, and appellant 
was defendant ; that he met defendant there, and stated to him 
that he had a writ of seizure, which required him to take cer- 
tain furniture into his possession, and started to read the writ : 
that defendant told him that he need not read the writ—that 
he knew what it was; that the furniture was then in his house, 
and that neither said Bro¢gk nor any other damned officer could 
get it; that defendant refused to permit Brock, who was at the 
time constable of precinct No. 21, in said county, and acting 
as such, to take said furniture into his possession ; that he left 
without taking possession of the furniture ; that aftergvards, in 
the absence of defendant, he went to his house, and took the 
furniture under the writ. The witness also testified, that at 
the time of his first visit to defendant’s house, there was a lady 
present, who was near enough to have heard all that occurred 
between them. There was other evidence for the State, which 
need not be set out. The defendant introduced a written 
statement which the State admitted Mrs. Crawford, if present, 
would swear to. This statement was substantially as follows : 
that she was present at the time the witness Brock came to de- 
fendant’s house ; that there were then present also the defend- 
ant and his wife; that at that time said Brock read to defend- 
ant the summons for him to appear as a defendant in the court 
of B. M. Allen, Esq., in a suit that had been brought against 
him by Mrs. Susan Lacey, for some furniture ; that at. that 
time said Brock did not demand of defendant the furniture, 
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nor attempt in any way to levy a writ on said furniture, or to 
take said furniture into his possession ; that Brock did not then 
ask for the furniture, or say that he had any writ for it; that 
afterwards Brock came to defendant's house, when he was ab- 
sent, and got the furniture; that when Brock first came to the 
house, and summoned defendant to appear as a defendant in 
said suit, all that defendant said to Brock was, “Very well, I'll 
be there, Mr. Brock :” that he did not curse said Brock, nor 
refuse to deliver to him any furniture, and that the time first 
mentioned above is the time Brock swore in the County Court 
that defendant resisted him in the execution of a detinue writ 
for the furniture. The defendant then made a statement as to 
the facts in his own behalf, but not under oath, which was sub- 
stantially the same as Mrs. Crawford's. 

This was, substantially, all the evidence for the defendant; 
and he thereupon requested the court to give the following 
written charge, which the court refused to give, and he ex- 
cepted: “If the jury believe that the statement as to what 
Mrs. Crawford would swear is a true and correct account of 
what occurred, and all that occurred, at the time the constable 
jrock first went to defendant’s house with the detinue writ, 
then it would be the duty of the jury to acquit the defendant.” 

The allowance of the amendments, and the refusal to charge 
as requested, are now assigned as error. 


Hewrrr, Waker & Porter, for appellant.—(1.) The al- 
lowance of the amendments to the complaint was error. The 
Cireuit Court, in trying appeals from the County Court, is 
governed by the same rules as to practice as if the case had 
originated in that court. Code, § 4730. Prosecutions in the 
Cireuit Court can only be commenced by indictment, which 
‘an not, be amended except by the consent of the defendant. 
Code, § 4816. The amendments were not made under section 
4722 of the Code, because that applies only to proceedings in 
the County Court. (2.) The charge requested should have 
been given. Two versions of the cireumstances of the case 
were given, one of which, 1f believed, established the guilt of 
the accused, and the other his innocence. The court had no 
right, by refusing the charge, to aftirm that the State’s version 
was the true one. 


T. N. McCretiay, Attorney-General, contra.—(1.) The 
amendments were properly allowed.— Zatum v. State, 66 Ala, 
466. (2.) The charge requested was properly refused, because 
the guilt of the accused depended on whether the jury believed 
one of several witnesses, instead of leaving them to reach their 

VoL. LXXvVul. 
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verdict on all the evidence.—Cuarter v. State, 33 Ala. 429; Dill 
v, State, 9D Ala. . 15: Do 2g Ala. 374. 


CLOPTON, J.—Whether the statement of the cause of 
complaint in the Cireuit Court, which is prepared by the so- 
licitor on appeal from the County Court, is amendable, was 
fully considered in Zatum v. State, 66 Ala. 465; and it was 
held, that it was capable of amendment, if a new and different 
case was not introduced. A_ re-consideration of the question 
is unnecessary. 

The defendant read in evidence a statement of facts, to 
which the State admitted Mrs. Crawford, an absent witness, 
would testify, if present. Between this statement and the ev. 
idence of the constable there is a conflict, as to what occurred 
at the time it is alleged the offense was committed. The de- 
fendant made a statement, but Mrs. Crawford and the con- 
stable were the only witnesses as to the facts. The defendant 
requested the court to instruct the jury as follows: “If the 
jury believe that the statement, as to what Mrs. Crawford 
would swear, is a true and correct account of what occurred, 
and all that oceurred, at the time the constable Brock first went 
to the defendant’s house with the detinue writ, then it would 
be the duty of the jury to acquit the defendant.” A charge is 
properly refused, which refers the jury to the testimony on be- 
half of one of the parties only, when witnesses are examined by 
both parties ; or which assumes there is an irreconcilable con- 
flict between the testimony of the witnesses; or which makes 
the guilt or innocence of the accused depend on what one or 
more witnesses prove, instead of on the tacts as found upon the 
whole og —Dill v. State, 25 Ala. 15; Cain v. Penix, 
29 Ala. 374; Carter v. State, 33 Ala. 429. We do not con- 
sider the charge obnoxious to either of these charges. Where 
the evidence presents two variant phases of the case, either 
party has the right to have the jury instructed as to the law 
arising on his hypothesis of the case ; and a charge is unobjec- 
tionable, which asserts a correct legal proposition founded on 
the hypothetical facts, which there is evidence tending to prove, 
and makes the application of the law dependent on their ascer- 
tainment by the jury from the whole evidence.— //il v. Town- 
send, 69 Ala. 286. “The charge requested refers to the state- 
ment as setting forth the defendant's phase of the case, and 
makes it a part of the instruction, instead of reciting therein 
the hypothetical facts at length. The expression—‘the state- 
ment as to what Mrs. Crawford would swear’—was used to 
identify the particular statement made a part of the charge. 
Its effect is not to make the innocence of the defendant de- 
pendent on what Mrs, Crawford proved, but on the ascertain- 
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ment by the jury that the facts set forth in the statement are 

true and correct, and all that occurred. Neither does the charge 

withdraw the other evidence from the consideration of the jury, 

It is manifest, if the facts are as set forth in the statement, the 

defendant is not guilty. 

We deem it proper to remark, that we regard such charges 
as objectionable, though the one under consideration is not 
sufficiently so to authorize its refusal. The better practice is 
to recite in the charge the facts on which the legal proposition 
is founded. [lad not the statement been in writing, and before 
the jury, we would have held, that the charge was properly re- 
fused ; and do not mean to extend the rule. 

Reversed and remanded. Defendant will remain in custody 
until discharged by due course of law. 


Boggus tv. The State. 
Indictment for Violation or Evasion of Prohibition Law. 


1. let to prevent riolation or evasion of prohibition laws, and of laws 
requiring license; what must be proved to authorize conviction under.—In 
order to sustain a conviction for the offense denounced in the act to 
prevent the violation or evasion of prohibition laws, or of laws requiring 
license for the sale of liquors, approved February 19, 1883, three things 
must appear: Ist, a house, room, inclosure, or other place, where 
spirituous, vinous or malt liquors are furnished or obtained in violation 
or evasion of law, or where some device is used to dispose of, furnish, 
or obfain such liquors, in violation or evasion of law; 2d, such house, 
room, inclosure, place or device to be so constructed, and in such manner, 
as to keep the person concealed who furnishes or disposes of the liquor; 
and, 3d, a sale, disposition or furnishing of such liquor, in violation or 
evasion of law, by a person who is at the time concealed. 

2. Same; what indictment must show.—An indictment under this 
statute must contain, in substance, an averment of each of the ingre- 
dients set out above; less than this fails to show a violation of the law. 

3. Same; policy of.—There is nothing in this statute which provides 
for the punishment of the person who furnishes or disposes of the liquor ; 
its policy is to prevent such clandestine tratlic, by punishing him who 
keeps or controls the house, place or contrivance, in and by which such 
illicit traffic can be and is conducted. 


Appreat from Marshall Cireuit Court. 

Tried before the Hon. James AIKEN. 

-The appellant, Wm. Boggus, was tried and convicted on an 
indictment which contained two counts; the first of which 
charged that he “did keep, or have coutrol of, a house or room 


in which a person could conceal himself, where spirituous, 
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vinous or malt liquors were furnished or obtained in violation 
or evasion of law.” The second count charged, that he “did 
keep, or have control of, a house or room in which a person 
could conceal himself, where spirituous, vinous or malt liquors 
were furnished or obtained in violation or evasion of law, or 
where a device was used to dispose of, furnish or obtain such 
liquors, in violation or evasion of law, in such a manner as to 
keep the person concealed, who furnished or disposed such 
liquors.” Issue was joined on the plea of not guilty. After 
part of the testimony was in, the court instructed the jury that 
they need not consider the second count of the indictment, and 
a verdict of guilty was had upon the first count. The defendant 
moved in arrest of judgment, because said count charged no 
offense known to the law; but his motion was overruled, and 
he excepted. There were various charges given and refused, 
which are immaterial in the view of the case taken by this court. 


Warrs & Son, for appellant.—The first count of the indict- 
ment charged no offense; there is no averment that the sale of 
liquor was prohibited in Marshall county, or of any facts which 
made the sale criminal; and until some fact showing a violation 
of law is set out in an indictment, there can be no conviction 
under it.—MeJ/ntyre v. State, 55 Ala. 167. _ also, = 
vw. State, 54 Ala. 127: and Johnson v. State, 32 Ala. 581 


T. N. MeCrietian, Attorney-General, contra.—The indict- 
ment is sufficiently certain, and will support the conviction. 
See 53 Ala. 525. 60 Ala. 50-52. 


STONE, C. J.—The present indictment was framed under 
the act “to prevent the violation or evasion of prohibition 
laws, and of the laws requiring license to sell spirituous, vinous 
or malt liquors,” approved February 19, 1883.—Sess. Acts, 61. 
The act is obscurely framed, and badly punctuated. The semi- 
colons in the first section should all be commas. To meet the 
statutory conditions, three essentials are required: first, a house, 
room, inclosure, or other place, where spirituous, vinous, or 
malt liquors are furnished or obtained, in violation or evasion 
of law, cr where some device is used to dispose of, furnish, or 
obtain such liquors in violation or evasion of law; second, such 
house, room, inclosure, place or device to be so constructed, 
and in such manner, as to keep the person concealed, who 
furnishes or disposes of such liquor; and, third, a sale, dispo- 
sition, or furnishing of such liquor, in violation or evasion of 
law, by a person who is at the time concealed. Keeping or 
controlling a house, room, place, &c., without more, is certainly 
no offense. against the law. Nor would a mere hiding-place, or 
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be 
of 


device, contrived for the concealment of a person, complete the 
offense, or raise the act up to the grade of criminality. To be 
a violation of the statute, one or more of the named kinds of 
liquor must be furnished or disposed of, by a person who is at 
the time concealed. It is immaterial by or to whom the liquor 
is furnished, or disposed of. The three conditions concurring, 
the offense is complete. 

There is nothing in this statute which provides for the pun- 
ishment of the person who furnishes or disposes of the liquor. 
He is probably indictable under some other statute. The policy 
of this enactment is, to prevent such clandestine traffic, by 
punishing him who keeps or controls the house, place, or 
contrivance, in and by which such illicit traftic ean be and is 
conducted. An indictment under this statute, to be sufticient, 
must contain, in substance, each of the ingredients of the 
offense deseribed above. Less than this fails to set forth a 
violation of the statute. 

For some reason, not explained, the defendant appears to 
have been tried only on the first count in the indictment. 
That, however, is an immaterial matter, as each count is insuf- 
ficient to uphold the conviction. What we have said about 
the constituents of the offense, will furnish a sufficient guide 
for framing another indictment, should the prosecution be 
continued. We have also indicated what facts it is necessary 
to prove, to justify a conviction. We need not notice the many 
exceptions, 

Reversed and remanded. The prisoner to remain in custody, 
until discharged by due course of law. 


Varnum ¢. The State. 
Indictment for Removing Mortgaged Property. 


1. Sale or removel of property under lien; what liens within purview of 
statute-—Valid equitable liens and mortgages are as much within the 
purview of the statute (Code, § 4353) which makes criminal the re- 
moval or sale of property on which another has a lien, as are those valid 
at law. 

2. Description of property conveyed by mortgage; parol evidence of iden- 
tification.—W hen a mortgage conveys the ‘‘entire crop’’ of the mortgagor 
“of every description, raised by him, or caused to be raised by him an- 
nually,’’ till a certain debt is paid, the uncertainty as to what the mort- 
gage covers can be removed by parol evidence; and when a bill of ex- 
ceptions fails to set out all the evidence, this court will presume that 
such parol evidence was furnished, and the mortgage properly admitted 
in evidence. 

VoL. LXXVIIIL. 
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3. Mortgage on crops not planted.—A mortgage executed before the 
crop Which it covers was planted, or could have been in esse, creates an 
equitable lien, when the thing mortgaged has a potential existence, by 
which is meant a present interest in property of which the thing sold or 
conveyed is the product, growth or increase, as Opposed to a mere 
possibility or expectancy. 


Avreat from Ienry Cireuit Court. 

Tried before the Hon. Henry D. CLayvon. 

The appellant was indicted, tried and convicted, under sec- 
tion 4353 of the Code, for selling or removing certain cotton 
on which one Oates had a lawful and valid claim under a writ- 
ten instrument. On the trial, it was shown that defendant had 
suld some cotton raised by him in Henry county during the 
year 1880. The State then offered in evidence a mortgage 
from defendant to Oates, bearing date January 5th, 1880, 
which conveyed, among other things, * my entire crop of every 
description, raised by me. or caused to be raised by me annu- 
ally, till this debt is paid.” This mortgage was duly acknowl- 
edged and recorded. The defendant objected, to the introdue- 
tion of this mortgage; his objection was overruled, and he 
excepted. The bill of exceptions does not purport to set out 
all the evidence. 

The defendant then requested the court to give the follow- 
‘ing written charges, which the court refused to do, and an ex- 
ception was taken separately to the refusal to give each charge: 
1. * The defendant asks the court to charge the jury, that if 
they believe, from the evidence, that the defendant removed 
the cotton described in the indictment, and that said cotton 
was a part of the crop grown by defendant in the year 1880, 
and that the only right Oates had to said cotton was under a 
mortgage made by defendant to said Oates on the 5th day of 
January, 1880, and before said crop was planted or in exist- 
ence; that said Oates had not such an interest in said cotton 
crop, under said mortgage, as would authorize them to find the 
defendant guilty, if the proof convinced them, beyond a reason- 
able doubt, that defendant removed any part of said cotton 
crop.” 2. * The defendant asks the court to charge the jury, 
that the terms in the mortgage introduced, to-wit: * my entire 
crop of every kind and description, raised by me, or cansed to 
be raised by me annually, till this debt is paid,’ does not consti- 
tute said mortgage a lawful and valid claim on the crop of de- 
fendant for the year 1880, or for any subsequent year.” 

The admission of the mortgage, and the refusal te charge as 
requested, are now assigned as error. 


James A. CLenpENIN, for appellant.—The objection to the 
mortgage was well taken. Upon its face, it shows no title in 
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Oates, showing as it does that it was executed before any of 
the crop of 1880 was planted. It deseribes neither the lands 
nor the crops to be raised, and gives no indication whether 
the crops were to be grown in op out of the State. At most, 
it was a mere agreement to give a subsequent mortgage. 
Burns v. Campbell, 61 Ala. 271, and authorities there cited. 
It conferred no specitic lien on such after-acquired property. 
‘Herman on Chattel Mortgages, 46; Anderson v. Howard, 49 
Gia. 313; Otes v. Sill, 8 Barb. 102; 2 Kent’s Com. 468; Shkip- 
perv. Stokes, 42 Ala. 255; Purcell v. Mather, 35 Ala. DT0: 
Booker v. Jones, 55 Ala. 266. 


T. N. McCretian, Attorney-General, contra.—Though the 
mortgage to Oates did nat give him the legal title to the prop- 
erty, yet it vested in him an equitable lien, which is ‘a claim” 
under a written instrument within the language of the statute. 
Bush v. Garner, 73 Ala. 102; Grant v Steiner, 65 Ala. 499; 
Rees v. Coats, 65 Ala. 250; Booker v. Jones, 55 Ala. 271; 
Jones on Mortgages, 150-1. 


SOMERVILLE, J.—The indictment charges the defendant 
with selling or removing certain cotton, for the purpose of 
hindering, “delaying or defrauding a named person, who was 
averred to have a lawful and valid claim thereto, under a writ- 
ten instrument, lien created by law for rent or advances, or 
other lawful and valid claim, verbal or written, the defendant 
having at the time a knowledge of the existence of such claim. 
The statute creating this offense is found in section 4353 of 
the present Code, and no question is raised as to the sufficiency 
of the indictment. 

It is shown that the defendant had sold certain cotton raised 
by him in the year 1880 in Henry county; the only question 
of controversy being, whether there was a lawful or valid claim 
on it, within the meaning of the statute. The evidence of 
this claim was a written mortgage. executed by the defendant 
on the fifth day of January, 1880, conveying to one Oates, as 
the instrument recites, “my entire crop of every description 
raised by me, or caused to be raised by me annually, till this 
debt is paid.” 

It is objected to the admission in evidence of this mortgage, 
that it was void for uncertainty in the description of the crops 
intended to be included in it. Whatever force there may be 
in this objection to the instrumertt on its face, this alleged un- 
certainty was capable of being removed, when read in the light 
of the circumstances surrounding the contracting parties at the 
time of its execution, by extraneous parol identification. — Vis 
v. Martin, 60 Ala. 394; Meyer Bros. v. Mitchell, 75 Ala. 475. 
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The bill of exceptions fails to set ont all the evidence intro- 
duced in the court below, and we are bound to presume that 
there was such evidence of identification as authorized the in- 
troduction of the mortgage. In such cases, every reasonable 
intendment will be made which may be necessary to sustain 
the ruling of the primary court. 

There can be no doubt of the proposition, that valid egudtable 
liens and mortgages fall within the purview of the statute, as 
well as those valid at law. The language of the section is, 
‘lawful or valid claim, verbal or written,” which is very broad, 
and comprehensive. Lawfu/ means not contrary to, or sanc- 
tioned by law, and va//d means having legal force. 

The mortgage in question, it is true, was executed before the 
crops were planted, or could have been éa esse. But the rule 
is now firmly settled in this State, that an equitable lien is 
created by such conveyances, where the thing mortgaged has a 
potential existence, by which is meant ‘a present interest in 
property, of which the thing sold or conveyed is the product, 
growth or increase, as opposed to a mere possibility or ex- 
pectaney, not coupled with such an interest.”— Mayer v. Tay- 
lor, 69 Ala. 403; s. c.. 44 Amer. Rep. 522: Grant v. Steiner, 
65 Ala. 499. It must be presumed, in the absence of any 
recital that the bill of exceptions contains all the evidence, 
that the proper prodf was made as to the defendant’s interest 
in the land upon which the cotton was grown, upon the prin- 
ciples to which we have already adverted. 

The rulings of the court are free from error, and the judg- 
ment is affirmed. 


Pullam ¢. The State. 
Indictment Jor himbezzlement. 


1. Embezzlement: what nece ssary to constitute statutory offense of.—In 
order to sustain a conviction of the offense of embezzlement under the 
statute (Code, § 4377), three things must be proved: Ist, that the ac- 
cused was the clerk, agent, servant, or apprentice of a private person ; 
4d, that the money came into his possession by virtue of his employ- 
ment; 3d. that he embezzled, or fraudulently converted it to his own 
use, or fraudulently secreted it with the intent to convert it to his own 
use. 

2. Married woman as agent.—A married woman is capable of being 
appointed and acting as the agent of a third person, without the consent 
ot her husband; she may execute a power without his co-operation, 
and her acts as such agent impose no legal liability on him; and the 
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knowledge or consent of the husband does not confer, by operation of 
law, any authority on him to do any act, in the scope of the wife’s 
agency, so as to bind her principal. 

3. Embezzlement by agent.—The word agent, as employed in the 
statute (Code, § 4877), is used in its popular sense; meaning one who 
undertakes to transact some business, or to manage some affair, for 
another, by authority, and on account of the latter, and to render an 
account of it; it imports a principal, and implies employment, service, 
delegated authority to do something in the name and stead of the prin- 
cipal; and it does not include « mere naked bailee, who holds wk sco 
sion wholly and exclusively for the benefit of the bailor. 

4. Larceny and embezzlement; difference between.—lIf the hushand 
feloniously takes, and converts to his own use, money deposited with 
the wife to be kept for the benefit of a third person, without her asso- 
ciation in the crime, he is guilty of larceny, and not of embezzlement. 


Arrrat from Jefferson Circuit Court. 

Tried before the Hon. S. H. Sprorr. 

The indictment contains three counts, charging the appel- 
lant, Robert Pullam, and Celia Pullam, his wife, with embez- 
zlement, lareeny, and receiving stolen money. The trial re- 
sulted in the acquittal of the wife, and the conviction of the 
husband as charged in the first count. The following facts are 
established by the evidence: One Jane Buckhalter gave to 
Celia Pullam fifty dollars, to be kept for her ; and the money 
was missing from the place in which Celia had placed it. The 
evidence is conflicting, as to whether appellant was present 
when the money was deposited with his wife, as to whether he 
took the money or not, and as to what declarations he made to 
Jane Buckhalter after the money was missing. There was 
much other evidence in the case, which is immaterial in the 
view which the court takes of the case. The court, among 
other things, of its own motion, charged the jury, that if they 
believed that, at the time Jane Buckhalter brought the money 
to the honse, and handed it to Celia Pullam, to keep for her, 
Robert Pullam was present, and knew that his wife received 
the money, and consented to her receiving it to keep, and if 
Robert Pullam afterwards fraudulently converted the money 
to his own use, he could be convicted under the first count. 
This charge was excepted to by appellant, and is now assigned 
as error. 


t. H. Pearson, for appellant.—-The charge of the court set 
out in the bill of exceptions was erroneous. It asserts the 
proposition, that the receipt of money by the wife for safe- 
keeping, with the knowledge and consent of the husband, 
though ‘he had no control over it, if afterwards converted by 
him, would be embezzlement; that the fact that the wife re- 
ceived the money by and with the consent of the husband, 


would also make him the agent of the owner. Such-is not the 
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law. Before the husband could be convicted of embezzlement, 

the proof must show that the money came to his hands by 

virtue of his emplovment as agent.--70 Ala. 13; 72 Ala. 272. 

If appellant committed any offense, it was larceny, and proof 

of that offense will not sustain a conviction for embezzlement. 


T. N. McCretian, Attorney-General, contra. 

CLOPTON, J.—The indictment contains three separate 
counts, charging the defendant and his wife, Celia Pullam, 
with embezzlement, larceny, and receiving stolen money. 
The wife was acquitted ; and the appellant was found guilty as 
charged in the first count only. The legal effect, under our 
rulings, is an acquittal on the second and third counts, and ren- 
ders unnecessary the consideration of their sufficiency. The 
material and decisive question arises on the charge of the 
court, as follows: “If, at the time Jane Buckhalter brought 
the money to the honse, and handed it to Celia Pullam to keep 
for her, Robert Pullam was present, and knew that his wife 
received the money, and consented to her receiving it to keep ; 
and if Robert Pullam afterwards fraudulently converted it to 
his own use, he could be convicted under the first count.” 
The count charges embezzlement, as defined and declared by 
section 4377 of the Code. In order to convict of the statutory 
offense, charged in the indictment, it is essential that the prose- 
cution establish the three following propositions: 1st, that the 
accused was the clerk, agent, servant, or apprentice of a private 
person ; 2d, that the money came into his possession by virtue 
of his employment; 3d, that he embezzled, or fraudulently 
converted it to his own use, or fraudulently secreted it with in- 
tent to convert to lis own use. 

If it were conceded that his wife was an agent in the mean- 
ing of the statute, it does not follow that the appellant was also 
an agent, merely because he knew that his wife had received, 
and consented to her receiving and keeping the money. A 
married woman. is capable of being appointed and acting as 
the agent of a third person, without the consent of her hus- 
band. Coverture does not take from her capacity in this re- 
spect. She may execute a power without his cooperation ; 
and her acts, as agent or trustee, impose no legal liability on 
him. His knowledge and consent does not confer, by operation 
.of law, any authority on him to do any act, in the scope of his 
wife’s agency, so as to bind her principal. The unity of the 
marriage relation does not operate to delegate to the husband 
an agency specially and personally conferred on the wife. 

Sut, was the wife an agent in the meaning of the statute? 
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While the term agent has a wide application, and comprehends 
many classes of persons, who are specially designated other- 
wise, it is not employed in the section with this large signitica- 
tion. As used in the statute, it is to be construed in its popu- 
lar sense; meaning * one who undertakes to transact some bus- 
iness, or to manage some affair, for another, by the authority 
and on account of the latter, and to render an account of it ;” 
a substitute—1 Bonv. Law Diet., 135; //inderer v. The 
State, 33 Ala. 415. Agent, as employed in this section, imports 
a principal, and implies employment, service, delegated an- 
thority to do something in the name and stead of the princi- 
pal—an employment by virtue of which the money or property 
came into his possession. The employment need not be per- 
manent. It may be temporary, or occasional; and general, to 
transact any business; or special, to make a single transaction. 
There being many classes of persons standing in the relation 
of agents, but not included in the general term as used in section 
4377, section 4384 was enacted to remedy the defect, which 
provides: “* Any private banker, comimission-merchant, factor, 
broker, attorney, bailee, or other agent, who embezzles, con- 
verts to his own use, or fraudulently secretes with intent to 
convert to his own use, any money, property, or effects depos- 
ited with him, or the proceeds of any property sold by him for 
another, must be punished, on conviction, as if he had stolen 
it.” In Watson v. State, 70 Ala. 13, construing the term hailee, 
it was held, that it was not employed in the large signification 
of bailment, but is “limited and contined to bailees of a particular 
class—those having possession wholly and exclusively for the 
benefit of the bailor.” The deposit of the money with the 
wife of appellant was, on the undisputed facts, a mere naked 
bailment—a depositwm—which she held wholly and exclusively 
for the benefit of another. Sections 4377 and 4384 create sep- 
arate and distinct offenses, relating to the same acts, but differ- 
ing as to the relations in which the persons stand who commit 
them. The word “agent” is employed in both sections, and 
must be construed to apply to different classes of persons. It 
is manifest, that as used in section 4377, it does not include the 
classes of persons who are otherwise specially designated in 
section 4354. 

The offenses created by both sections are of equal grade, and 
the punishment is the same—the one does not include the 
other. A defendant, indicted under one section, can not be 
convicted of the offense declared by the other. And besides, 
if the appellant feloniously took, and converted to his own use, 
the money deposited with his wife to keep, without her associ- 


ation in the crime, he is guilty of larceny, and can not be con- 
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victed on an indictment founded upon either section or both, 


without the addition of a count for larceny. 
Reversed and remanded. 


Skelton v. The State. 
Indictment for Larceny of Mule. 


1. Abstract charge.—In a prosecution for the larceny of a mule, a 
charge asked, based on the defendant’s belief that he had the owner’s 
permission to take the mule, is properly refused, when there is no evi- 
dence from which the jury are authorized to infer his belief that he had 
such permission. 


From the Circuit Court of Shelby. 

Tried before the Hon. Leroy F. Box. 

The defendant in this case, M. J. Skelton, was indicted for 
the larceny of a mule, the property of B. I. Glass; and on the 
trial, issue being joined on the plea of not guilty, was convict- 
ed. “The evidence on the part of the State,” as the bill of ex- 
ceptions recites, “showed that in July, 1884, the defendant was 
staying at the house of said B. F. Glass in Bibb county, who 
treated him kindly, and furnished him with mules and_ horses 
to ride without charge, during the eight or ten days defendant 
thus stayed with him ; that said Glass also owned another farm 
in Shelby county, which was superintended for him by one 
Herrin, in whose charge said Glass left a mule for farming 
purposes ; that defendant went to said Herrin on said farm, 
some time in July, 1884, and represented to him that Glass had 
sent him to get said mule to ride to Pelham, a place in said 
county of Shelby ; and that Herrin let him have the mule on 
this representation. The evidence for the State further showed 
that Glass had not atthorized defendant to make said represen- 
tations, nor given his consent for defendant to get the mule, 
and knew nothing of the act until his mule was gone; also, 
that said Glhss found his mule, about three months afterwards, 
at the house of one Self in Calhoun county, fifty or sixty miles 
from where it was taken; that Self’s son, Glass and one Gentry 
followed on, and found defendant in Etowah county, where 
they arrested him; that Self’s son asked him, why he had 
swapped the mule to his father, and got his father’s horse and 
$30 for it; and that defendant made no reply. The evidence 
on the part of the State showed also, on cross-examination, that 
said defendant, while he remained in Bibb county, practiced 
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medicine, and represented himself as a mineralogist, and as an 
agent of Dr. Engene Smith and others, and examined several 
parcels of mineral lands for said Glass in the capacity of geolo- 
gist and mineralogist, and was frequently with said Glass and 
others, who were conducting a political campaign, and was 
well received by said Glass and the people in the county gen- 
erally, and rode horses or mules belonging to said Glass, with- 
out charge, and with the consent of said Glass, but by his di- 
rection and consent given at the time. The defendant then 
made a statement in his own behalf, in substance as follows : 
That he was invited by said Glass to make his house his home, 
while acting in the capacity of mineralogist and geologist ; that 
Glass furnished him with horses and mules to ride on request, 
but without solicitation ; that he went to Tuskaloosa county 
on a horse furnished him by Glass; that Glass owed him for 
services rendered as geologist and mineralogist ; that Dr. Smith 
never employed him, and he was no agent of Dr. Smith; that 
he had been an inmate of an insane asylum in Mississippi prior 
to said offense ; and he admitted, on cross-examination, that he 
had been tried and convicted of similar offenses, and had been 
in the penitentiary. Said Glass, in rebuttal, denied that he had 
ever employed defendant in any capacity, or that he owed him 
anything. This being, substantially, all the evidence, the de- 
fendant asked the court to charge the jury, that if they believed, 
from the evidence, that the defendant’ got possession of the 
mule believing that he had the assent or permission of said 
Glass, and that there was no felonious intent on his part at the 
time the mule came into his possession, then it was the duty of 
the jury to acquit him. The court retused this charge, and 
the defendant excepted to its refusal.” 
No counsel appeared in this court for the appellant. 


T. N. MeCre..an, Attorney-General, for the State. 


STONE, C. J.—There is no testimony found in this record, 
from which the jury could have been authorized to infer that 
the defendant, when he obtained the mule, believed he had 
the owner's permission or assent thereto. The charge asked 
was, consequently, abstract, and was rightly refused on that 
account, if for no other reason.—1 Brick. Dig. 338, § 40; JM. 
& E.R. PR. Co. v. Kolb, 73 Ala. 396. 

Affirmed. 


VoL. LXXVIII. 
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Beard v. Ryan. 


Statutory Action in nature of Ejectment. 


Proof of deeds ; presumption as to possession.—While it may be a 
wal presumption that the owner of land has possession of the ‘deed of 
ne immediate vendor, no such presumption arises as to former deeds. 

2. Proof of ancient deeds, and record copies.—Where the plaintiff de- 
duces title under deeds more than thirty vears old, which are not shown 
to have ever been in his possession, and the cireumstances repel any 
suspicion of a sinister purpose in withholding the originals, record copies 
of such deeds may be received, on proof of diligent seare h by his attor- 
ney and his agent in all reasonable places of ‘de ‘posit, in which search 
plaintiff himseli assisted, although ty is not examined personally as to 
his custody of the papers, being ‘absent in another county at the time of 
the trial. 

3. Same; color of titl.—A written instrument purporting to be an 
agreement to convey, though ineffectual as a conveyance, may constitute 
color of title ; and when it comes from the custody of a person having an 
interest in the land, is more than thirty years old, and isconnected with 
evidence showing possession under it, it is governed by the rules which 
apply to the proof of ancient deeds. 

4. Statute of limitations; computation of time .—In the computation of 
time necessary to perfect a bar under the statute of limitations, only the 
time which elapsed before the commencement of the suit can be con- 
sidered, 

5. Same; continuity of possession.—Unbroken continuity of possession 
is an essential element of an adverse holding, such as will ripen into a 
title under the statute of limitations, except where it is interrupted by 
mere intruders, who are ejected. by a prompt resort to legal remedies. 

6. What title will support or defeat action.—As against a mere tres- 
passer, or one holding under him, plaintiff may reeover on proof of 
prior possession ueder color of title and claim of ownership, and the 
defendant is precluded, in such case, frém setting up an outstanding 
title with which he does not connect himself. 

7. Adverse possession by purchaser or sub- ~purchaser. —When a _ pur- 
chaser of land, under an executory contract, is let into possession, not 
having paid the purchase-money, nor received a conveyance, his posses- 
sion becomes adverse when he pays the pure hase-money vy, and not before ; 
hut, if he sells and conveys to a third person, who pays the stipulated 
price, and is placed in possession, the possession of suc h sub-purchaser 
is adverse to the original vendor, and will ripen into a title under the 
statute of limitations, although the first purchaser never paid the pur- 
chase-money, and never acquired any title. 

8. Allowing jury to take charges refused.—All written charges, whether 
given or refused, and so marked (Code, § 3109), may be taken by the 
jury with them on their retirement. 


Apprat from the Cireuit Court of Marshall. 

Tried before the Hlon. Leroy F. Box. 

This action was brought by Samuel F. Ryan, against Thom- 
as Beard, to recover the possession of a tract of land, which 
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was described in the complaint as “the northwest part (B) of 
fractional section seventeen (17), township seven (7), range 
four (4) east, containing seventy-nine (79) acres, nore or less;” 
and was commenced on the 27th January, 1879. The defend- 
ant pleaded, “in short by consent,” not guilty, and the stat- 
utes of limitation of ten and twenty years; and the cause was 
tried on issue joined on these pleas. 

On the trial, as the bill of exceptions recites, “it was a conceded 
fact, that plaintiff and defendant both claimed to derive title 
from Arthur C. Beard, deceased,” who was the father of the 
defendant. The plaintiff's claim of title was as follows: Ist, 
a patent from the United States to Ilardy H. Moore, dated 
May 20th, 1831; 2d, a deed from Hardy II. Moore to James 
Il. Beard, dated September 28th, 1837; 3d, a deed from 
James H. Beard to Arthur C. Beard, also dated September 
28th, 1837; 4th, a deed from Arthur C. Beard to John M. 
Tate, as trustee, to secure a debt to the Branch Bank at Deea- 
tur, which was dated November 22d, 1841; 5th, a deed by 
said Tate, as trustee, to Hugh Henry, as a purchaser at a sale 
under the provisions of the deed, dated December Ist, 1842 ; 
6th, a deed by Hugh Henry and wife to William Robinson, 
dated August 10th, 1848; 7th, a written instrument executed 
by said Robinson to Gabriel M. Moore, dated “January, 1848,” 
which recited that he had sold the land to said Moore, and was 
to execute a conveyance when full payment of the purchase- 
money was made as therein stipulated ; and, 8th, a deed exe- 
cuted by said Gabriel M. Moore to P. M. Bush and Samuel Finley, 
dated March Yth, 1850, by which his plantation (claimed by 
plaintiff to contain the land now sued for), with other property, 
was conveyed to said Bush and Finley in trust for the support 
of himself and his family, during the joint lives of himself and 
his wife; with a further provision, that, on his death, “ the 
trust estate hereby created is to be distributed among the chil- 
dren of the said Gabriel and the said Joanna [his wife] accord- 
ing to the provisions of the statutes of descent and distri- 
bution of the State of Alabama now in foree.” At the time 
this deed was executed, Gabriel M. Moore had two children 
living, both of whom, as the plaintiff's evidence tended to 
show, were living at the time of his death in 1853. After his 
death, his widow (Joanna) married one John Ryan, and the 
plaintiff was the only child of that marriage. The plaintiff's 
evidence tended to show that the two children of Gabriel M. 
Moore died after their father, but before their mother; and he 
claimed by inheritance from his mother, who died before the 
commencement of the suit. ‘“ There was evidence, also, tend- 
ing to show that said two children of Gabriel Moore died be- 


fore the’marriage of their mother with said John Ryan; and 
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other evidence tending to show that they died before their 

father. 

The plaintiff did not produce the original deed from Hardy 
H. Moore to James H. Beard, above mentioned, but offered in 
evidence “ the record of said deed from the office of the pro- 
bate judge of Marshall county; to which the defendant ob- 
jected, because it did not appear, nor was it attempted to be 
shown by plaintiff, that the original conveyance was lost or 
destroyed, nor that the party offering the record had: not the 
eustody or control of the original. The court then stated, that 
the plaintiff must show that the original conveyance was lost 
or destroyed, or that he did not have the custody or control 
thereof. Therenpon, W. H. Norwood, one of plaintiff's attor- 
neys, being sworn, stated to the court, that he had brought 
this suit as attorney for plaintiff; that he had never seen said 
deed, nor ever had possession of it; that he and said John Ry- 
an, who was plaintiff's agent and father, and who had the legal 
guardianship of plaintiff's person and property during his mi- 
nority, together with plaintiff, had made diligent search among 
all the papers of said John and Samuel F. Ryan, for said orig- 
inal deed, and failed to tind it; that he and said John Ryan 
also made diligent search among the papers in the Probate 
Court relating to the estate of said Gabriel Moore, and also to 
the estate of said Bush and Finley, trustees, and were assisted 
by the probate judge in making this search; that they also 
made diligent search in the office of the register in chancery, 
among the papers relating to the settlement of said trust by 
said Bush and Finley, and amongst all the files where they had 
any reason to suppose said paper could be found, and they 
could not find it; that so far as he knew, or could learn, said 
paper had never been in the possession of either plaintiff or 
his said guardian, John Ryan, and had certainly never been in 
his possession ; that plaintiff resided in Jackson county, and 
was there at the time of the trial; and that he could not swear 
plaintiff did not have the custody or control of said original 
conveyance. On this evidence, the court allowed the record . 
said deed, as offered, to be read in evidence to the jury ; 
which the defendant excepted.” 

Record copies of the deeds from James H. to Arthur C. 
Beard, from Arthur C. Beard to John M. Tate, from said Tate 
to Hugh Henry, and from said Henry and wife to William 
Robinson, were admitted as evidence, without the production 
of the originals, on the same proof of search by the same wit- 
nesses ; and the defendant excepted to their admission. The 
written agreement above mentioned, by which William Robin- 
son recited that he had sold the land sued for, with other lands, 
to Gabriel M. Moore, and was to execute a conveyance when 
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he had received payment of the purchase-money as stipulated, 
was admitted in evidence by the court, against the objection 
of the defendant, which did not specify any particular ground 
of objection; and the defendant excepted to its admission. 
The defendant objected, also, to the admission of the deed 
from Gabriel M. Moore to Bush and Finley as trustees, “be- 
cause it was not recorded and acknowledged within twelve 
months so as to be self-proving, and becanse its execution was 
not proved by the attesting witnesses ;” and he duly excepted 
to the overruling of his objections. 

“There was evidence tending to sliow that the land sued for 
once belonged to William Robinson, and was conveyed by him 
to Gabriel M. Moore, who had and held possession until after 
the exeention of said deed to Bush and Finley as trustees; and 
that said trustees then held possession until 1856, when they 
turned over the possession of the lands conveyed (with the land 
now in suit) to said John Ryan, who held possession, for and 
in the name of his infant son, the plaintiff, up to the year 1872. 
Evidence was introduced by the defendant, tending to show 
that said Bush and Finley, trustees, while they had possession 
and control of the lands conveyed to them by said Moore, did 
not have, nor claim to have, possession of the land sued for 
under said deed, and it was not claimed as part of said land, 
but they rented said land from said Arthur C. Beard, from 
about 1850 to 1860, or thereabout, and paid him rent therefor, 
the said Beard then claiming said land, and exercising acts of 
ownership over the same. There was evidence, also, on the 
part of the defendant, tending to show that said Arthur C. 
Beard had possession of the land sued for, as far back as 1845, 
claiming it as his own, and exercising acts of ownership over 
it; that his possession continued up to about the commence- 
ment of the late war; and that the possession of said Moore, 
of said trustees, and of said John Ryan, did not include the 
land in suit, but a large body of land north of it. The evidence 
for the defendant tended to show, also, that said Arthur C. 
Beard took possession of the land sued for, in 1872, or in the 
early part of 1873. The plaintiff introduced evidence in 
rebuttal, tending to show that the land in suit lies north of a 
certain fence, now dividing the lands of said Gabriel M. Moore 
from the adjoining plantation, which once belonged to said 
A. C. Beard, and that the land south of this fence was the 
land oceupied by said Beard, and leased by him to said trustees. 
The plaintiff introduced, also, evidence tending to show that 
the purchase-money mentioned in the said written obligation 
of William Robinson, as above set out, had been paid by his 
retention of certain moneys in his hands as guardian of said 


Gabriel M. Moore. The record of the settlement of his guard- 
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janship with said trustees, after crediting him with said 
purchase-money, [showed] there was still a balance due his 
ward’s estate.” 

The court gave the following (with other) charges, on the 
written request of the plaintiff : 

“1. The ten years possession which will give title under the 
statute of limitations, means ten years before suit brought; the 
time elapsing after suit brought, counts nothing. 

“2. This suit being brought on the 27th January, 1879, the 
ten years adverse possession of Beard, or of those from whom 
he claims, must be ten years before that day: the time elapsing 
since that date, does not count in considering the statute of 
limitations. 

“3. The ten years which will give title, must be continuous 
before suit brought: if, during the ten years, there was any 
time when the claimant had no possession, then all the time 
before that gap can not be counted. 

“4. If the jury find that the plaintiff had possession, by his 
tenant, under claim of title, for five years or more prior to 
Beard’s possession ; and that, while he was so possessed, Arthur 
C. Beard, by his tenants, entered upon said land, and took 
possession ; and that he and those claiming under him had no 
written title, and had not had prior possession ten years before 
suit brought, or before Ryan’s possession began, then they 
should tind for the plaintiff. 

“5. Although the purchaser of land under an executory 
contract, not having paid the purchase-money, nor received a 
conveyance, does not hold adversely to his vendor; yet, if he 
sells and conveys to a third person, who pays the stipulated 
price, is let into possession, and receives a conveyance of the 
title in fee simple, such sub-purchaser may hold adversely to 
the original vendor, and may acquire a title under such adverse 
possession and the statute of limitations. Therefore, applying 
this principle to the case at bar, if the jury believe, from the 
evidence, that Gabriel M. Moore purchased the land in con- 
troversy from William Robinson, on the Ist January, 1848, 
under the executory contract submitted in evidence, and went 
into possession of the land in 1848 under said contract, without 
paying the purchase-money ; and if they further find, from the 
evidence, that said Gabriel Moore executed and delivered, in 
1850, to said Bush and Finley as trustees, the deed of gift for 
the benefit of his wife and children, as is in evidence on this 
trial; and that the land sued for is embraced in the. lands 
conveyed by said deed; and that said trustees went into the 
possession of the land sued for under said deed, and so con- 
tinued in possession until the death of said Moore, and up to 
the time of the death of his wife and children; then the 
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possession of said trustees became adverse to the title of said 

Robinson, whether the purchase-money was paid or not. 

“6. A purchaser of land, who is let into possession under 
an executory contract, without a deed, becomes an adverse 
holder as soon as he pays the purchase-money; and if his pos- 
session continues, uninterrupted, for ten years, he may maintain 
or defend an action of ejectment. And in applying this prin- 
ciple to the case at bar, if the jury believe, from the evidence, 
that Gabriel M. Moore purchased the land now sued for from 
William Robinson in 1848, and afterwards paid the purchase- 
money, or that it was paid by his said trustees, either in his 
life time or after his death; then the possession of said land 
became adverse from the time of such payment. 

“11. Prior possession, under bona de claim of title, is, of 
itself, sufficient to entitle the plaintiff in ejectment to recover 
against an intruder, or trespasser; and a defendant thus — 

‘an not set up an outstanding title in a third person to defea 
a recovery, without connecting himself with such pote. 
title.” 

The defendant excepted to each of these charges as given, 
and also to the refusal of two charges asked by him in writing, 
which were as follows: (1.) “The jury can look to the fact 
that the trustees, Bush and Finley, paid Beard rent for said 
land while they held Moore's property as such trustees, to 
ascertain whether they held the land adversely to him; and if 
they paid him rent, that was not an adverse holding against 
him.” (2.) “If the jury find, from the evidence, that A. C. 
Beard held possession of the land in 1848, and from that time 
up to about the beginning of the late war, and that plaintiff, 
or those under whom he claims, entered into the possession of 
the land without title thereto; then said Beard had the right 
to enter thereon, and take the possession of the same, if he 
could do so without committing a breach of the peace; and 
if said entry was under claim of title, connected with such 
possession of said Beard before the war, the plaintiff can not 
recover simply by pooet of his possession prior to the entry of 
said Beard in 1872, or 1873.” 

Another charge asked by plaintiff, which was written on the 
same sheet of paper with the several charges given, was — 
by the court, and was marked * efused,” and “a pencil wa 
run across it a few times by the court;” but the court dead 
the jury to take it with them on their retirement, and to this 
the defendant excepted. 

All the rulings of the court to which, as above stated, excep- 
tions were reserved, are now assigned as error. 


Hamite & Lusk, and Casaniss & Warp, for appellant, 
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W. II. Norwoop, and J. E. Brown, contra. 


SOMERVILLE, J.-The only objection which seems. to 
have been urged to the recorded copies of the tirst four deeds, 
«s proved by the records of the Probate Court, offered in evi- 
dence by the plaintiff, was the failure of the plaintiff to show 
that the original conveyances had been lost or destroyed, or 
that he had not the custody or control of them.—Code, 1876, 
$2154. All of these deeds are shown to have been ancient 
documents more than thirty years of age—two of them dating 
as far back as forty and fifty years. The circumstances of the 
present case furnish no shadow of suspicion that the originals 
could have been withheld for a sinister purpose. It is shown 
by the attorney of the plaintiff, who testifies as a witness, that 
the plaintiff, the plaintiff's agent and former trustee of the 
property sued for, and the witness himself had all in good 
faith made a search for these documents, which seems to have 
exhausted all proper sources of information, such search inelud- 
ing an examination among the private papers of the parties. 
These facts are not denied in argument. The main point of 
objection urged is the failure of the plaintiff to be present at 
the trial, and affirmatively make vath to the fact that he him- 
self did not have the control and custody of the original deeds. 
This argument is based on the false assumption, that every 
owner of land is presumed to be in possession of every ancient 
muniment of his title. The legal presumption, it is true, may 
be, that the deed of his immediate vendor was delivered to 
him, and remains in his possession; but no such presumption 
obtains as to other muniments of title. The plaintiff’s absence 
in another county at the time of the trial, the fact that he had 
aided in the search made, and the other circumstances of this 
case, are sufficient to rebut any unfavorable inferences to be 
drawn from the absence of the plaintiff's testimony as to the 
matter in question. The records of these deeds were, in our 
judgment, properly admitted. 

The written instrument bearing date in January, 1848, pur- 
porting to be an agreement to convey the lands to Gabriel 
Moore, was certainly admissible. It was an ancient docu- 
ment over thirty years of age, and came from the custody of 
one havin@an interest in the property, to which it had refer- 
ence, at least, in part. It is connected, moreover, with other 
evidence showing a possession under it by the vendee. It; 
therefore, proves itself, and must be taken as genuine. 
1 Greenl. Ev. § 144; Bernstein v. Humes, 75 Ala. 241; Beall 
v. Dearing, 7 Ala. 124. Though not attested by witnesses, 
or conveying the legal title, this instrament showed color of 
title. The same is true of the deed from Gabriel Moore to 
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Finley and Bush, trustees, which constituted good color of 

oes to the grantees claiming and occupying under it. —Ryan 

v. Kilpatr ick, 66 Ala. 332-3: 37. 

The court did not err in charging the jury, that the ten 
years of adverse possession, which, under the operation of our 
statute of limitations, will matnre into a good title, means ten 
years before the commencement of the suit, and that, in this 
estimate, the time which elapses after suit brought is not 
counted or included. 

It is equally true, that unbroken continuity of possession is 
an essential element of such adverse holding, except where it 
is interrupted by mere intruders, who are evicted by a prompt 
resort to legal remedies within a reasonable time.— Ladd v. 
Dubroka, 61 Ala. 25; Bell v. Denson, 56 Ala. 444. 

If the defendant had no title, acquired either by deed, or by 
adverse possession for the period of ten years, the possession 
of the plaintiff, which is shown to have been accompanied by 
color of title and claim of ownership, would be sufticient to 
warrant a recovery against a mere trespasser who had intruded 
upon the plaintiff's possession, such trespasser, or one holding 
under him, being precluded from setting up an outstanding 
title with which he in no way connects himself.— W/son v. 
Glenn, 68 Ala. 383; Dothard v. Denson, 72 Ala. 511; Trial of 
Title to Land (Sedgw. & Wait), $$ 718-720. 

The first four charges. and the eleventh charge, given at the 
request of the plaintiff, in substance only assert the foregoing 
propositions. 

The principles announced in the fifth and sixth charges re- 
quested by the plaintiff are clearly sustained by the past de- 
cisions of this court.— Zhe State v. Conner, 69 Ala. 212; Tay- 
loe v. Dugger, 66 Ala. 444. And the other charges given at 
plaintiffs’ request are obviously free from objection. 

The action of the court in allowing the charge which was 
indorsed in writing as * refused” to go to the jury, in connec- 
tion with the other charges that were given, was entirely free 
from criticism. The statute authorizes all written charges, 
~— those that are * given” or those that are “ refused,” to 
Le taken by the jury with them in their retirement. It is often 
just as important for the jury to clearly understand what the 
law is not as to know what it ‘s.—Code, 1876, § 319; Miller 
v. Hampton, 37 Ala. 342. 

‘ The two charges requested by the defendant were properly 
refused by the court. The first erroneously assumes, as a 
proved fact, that Bush and Finley paid rent to Beard on the 
land in controversy, without submitting to the jury the credi- 
bility of the testimony relied on in su pport of such alleged fact. 


The second is misleading, if not erroneous, in omitting the 
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element of hostility or adverseness in the possession of Beard, 
without which such possession may have been permissive and 
subordinate to the real or true title. 

We tind no error in the record, and the judgment must be 
affirmed. 


Wharton «+. Thomason. 
Action on Promissory Note, hy Payee against Maker. 


1. Aeecount-current of erecutor; admissibility as evidence agaimst him. 
An account-current tiled by an executor for final settlement, and verified 
by his affidavit, in which he charged himself with money collected on 
a note given for property sold by him, is admissible as evidence against 
him, in a subsequent action in which the question of payment vel non 
is in issue; and the items relating to that note may be received in 
evidence, without the other items in the account, when it is not shown 
that they were relevant to the issue. 

2. Original court papers; admissibility as eridence.—When it is not 
shown that a final record of an executor’s settlement has been made 
up, a certified transcript is not required, but the original papers are 
competent evidence. 

3. Reeord of final settlement of executor’s accounts; admissibility as 
evidence.—The record of the final settlement of an executor’s accounts 
ix not admissible as evidence for him, in a subsequent action by a third 
person, Who was neither a party nor privy to the settlement. 

4. Implied admission as to indebtedness.—In an action on a promissory 
note, issue being joined on a special plea averring that it was left with 
the maker as collateral security for a debt on which the payee was 
hound as surety, and that said debt had never been paid; evidence of 
an interview between the parties, at which defendant admitted his 
liability on the note, and expressed his readiness to pay it, without any 
reference to the other debt as unpaid, is competent and admissible for 
the plaintiff. ‘ 

5. Relevancy of evidence on issue of payment vel non.—On the issue 
of payment rel non of a promissory note, for which the note sued on 
was pledged as collateral security, evidence as to the consideration of 
that note is not relevant or admissible. 


Aprrat from the Cireuit Court of Etowah. 

Tried before the Hon. Leroy F. Box. 

This action was brought by John F. Thomason, against 
6. B. Wharton; was founded on the defendant's promissory 
note under seal for $3800, which was dated January 8th, 1866, 
and payable one day after date, to A. A. Hughes or bearer; 
and was commenced. on the 13th January, 1873. The note 
was not produced on the trial, but notice to produce it was 
given to the defendant, in whose hands it had been left at the 
time it was executed, under circumstances hereinafter stated ; 
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and he testified that he could not find it, after diligent search, 
The defendant pleaded the general issue, and two special pleas 
which averred in substance, that the defendant, as the adminis- 
trator of the estate of William Wharton, deceased, had sold 
personal property to C. B. Johnson and Mrs. Beard, taking 
their respective notes for the purchase-money, on each of 
which A. A. Hughes was surety, dated in November, 1863, 
and together amounting to $425; that in January, 1866, 
Hughes being about to remove from the county, defendant 
went to him, ‘and insisted on a settlement of these notes, or an 
arrangement by which they might be secured; that thereupon 
Hughes sold a tract of land to defendant, for which the latter 
paid $300 cash, and executed the note here sued on for the 
residue; that this note was then left in defendant’s hands as 
collateral security for the notes on which Hughes was bound, 
and with the distinct understanding that it was not to be paid 
until those notes were paid; and that said notes had never been 
paid. A demurrer was interposed to these special pleas, but 
the record does not show any action upon it; and the judgment. 
entry recites that the cause was tried on * issues joined.” 

On the trial, as the bill of exceptions shows, the principal 
issue was whether or not the notes of Johnson and Mrs. Beard 
had been paid; and all the assignments of error are based on 
the rulings of the court below in the admission or rejection 
of evidence bearing on this point. The opinion states the 
material facts. 


A1ikEN & Martin, for appellant. 
Wanpen & Son, contra. 


CLOPTON, J.—The action is brought by appellee, on a 
note exeeuted by defendant to Ilughes, for part of the purchase- 
money of a tract of land. The note was left with defendant 
as collateral security for the payment of two notes, made by 
Johnson and Mrs. Beard respectively, on each of which Hughes 
was asnrety. The note sued on was not to be paid, until the 
notes of Johnson and Mrs. Beard were paid. The contention 
was, whether these notes had been paid. 

The assignments of error are directed solely to the rulings 
of the court on the admission and exclusion of evidence. In 
considering the admissibility of evidence, the inquiry should 
be directed to its pertinency to the issue, and its tendency to 
prove any fact material to the case. If it is relevant, and 
serves to elucidate the issue, it should be admitted, and its 
sufficiency addressed to the jury. The bill of exceptions does 


not purport to set forth all the evidence, and all reasonable 
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presumptions will be made in support of the rulings of the 
court. 

The plaintiff offered in evidence certain items contained in 
what purported to be an account-current, filed by the defendant 
as the executor of the estate of William Wharton, in the 
Probate Court, for a final settlement of the estate in 1878, 
which account. was verified by the defendant. The notes of 
Johnson and Mrs. Beard were given for personal property of 
the estate, purchased by them respectively, in November, 1863, 
and the items offered were the sums of cash collected from 
them on these notes. These statements were an admission by 
the defendant, that he had collected those amounts, and tended 
to show, prima facie, the payment of the notes to that extent. 
While the defendant was entitled to have in evidence every 
thing in the account, which operated to his benefit, the larger 
portions of the other items, it must be presumed, referred to 
matters not relating to the case, and would have been irrele- 
vant, if offered by the plaintiff. Under such circumstances, 
the plaintiff was not obliged to offer the entire account, but 
only such parts as were relevant. If there were any other 
parts, which the defendant supposed were beneticial to him, he 
had the right to offer them. 

The absence of * Exhibit A,” to which reference is made as 
part of the account, could not have injured the defendant. It 
shows that the note of Johnson had been sued on, and the 
amount sealed. Its tendency is to prove, that the sum admitted 
to be collected was in payment of the amount due on the note, 
as judicially ascertained. Besides, the judgment obtained on 
the note of Johnson was introduced, and is higher evidence of 
the recovery than “Exhibit A.” It does not appear that a 
tinal record of the settlement of the estate and the account- 
current has been made up; and in such case the original papers 
are competent evidence, and a certified. transcript is not 
required.— Buffington v. Cook, 39 Ala. 64. 

Whether the account-current was or was not the original 
paper, the signature of the defendant to the affidavit verifying 
its correctness having been proved, it was competent evidence 
against him, as an admission of the sums paid on the notes. 

The proceedings and judgments of courts of record are ad- 
missible as evidence only between parties and privies, except 
for the mere purpose of proving the existence or rendition of 
the judgment. Neither the plaintiff nor Hughes was a party 
to the final settlement, nora privy. The proceedings and orders 
on the final settlement of the defendant, as executor, were as 
to the plaintiff res ¢nter altos acta, and inadmissible as evidence 
in favor of the defendant. 

There is no error in admitting the interviews between plaintiff 
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and defendant in 1870. They tended to show that the defend- 
ant admitted his liability, and expressed his readiness to pay the 
note sued on, when he could proenre the papers by which to 
ascertain the amount due, without interposing any objection 
that the notes of Johnson and Mrs. Beard had not been paid. 

Mrs. Beard testified, that she had not paid her note to the 
defendant, or any part of it, but that she paid it to her surety, 
Hughes. By the agreement with Hughes, the note sued on 
was not to be paid until her note was paid. Whether Hughes 
had accounted for it to the defendant, was a question to be de- 
termined by the jury on the whole evidence. Neither the con- 
sideration of her note, nor the amount for which she was legally 
liable, is an issue that can be tried on the pleadings in this case. 
The issue is, [lus the note been paid, either in full, or by accep- 
tance of a less sum in satisfaction ¢ for it does not appear that 
there had been any adjudication of the amount due. On the 
issue of payment, evidence of the property purchased by her 
at the sale, and its value, is, prima facie, irrelevant and inad- 
missible. No evidence shonld be admitted, which does not 
tend, directly or by reasonable inference, to prove or disprove 
the matter in issue. 

Reversed and remanded. 


Milhous v. Dunham. 


Bill in Equity , for Foreclosure of Mortgage tor Purchase 
Money of land: ( 'ross-B ill for Re SCISSION of Contract. 


1. Loan of trust funds, secured by mortgage, not changing character of 
Junds.—A loan of trust funds by a testamentary trustee, secured by 
mortgage on lands, does not change the character of the funds, nor con- 
stitute an investment in real estate: the debts are choses in action rep- 
resenting money, and are subject to the provisions of the trust. 

2. Rights of life-cenant and remainder-men in trust funds. —When 
moneys are bequeathed in trust, to be invested by the trustees in good 
stocks, or in loans secured by bond and mortgage, the income to be paid 
to the testator’s two d: aughters during life, with remainder to their chil- 
dren, if any, and remainder over in def lault of children, it is the duty of 
the trustees to preserve the principal of the fund for the benefit of the 
remainder-men, paying the interest only to the tenants for life; and any 
surplus of accruing interest during the minority of the tenants for life, in 
excess of their maintenance and education, becoming a part of the prin- 
cipal, should be preserved in the same way. 

3. Discharge of debts by tripartite agreement.—Where two debts were 
secured by the same mortgage, one due to a guardian, and the other to 
an administrator and testamentary trustee, each for money loaned ; and 
the administrator having purchased the land, for the benefit of his wife, 
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at a sale under a decree of foreclosure, for the amount of the two debts, 
and being unable to make the cash payment to the guardian, it was 
thereupon agreed between them and a third person, who was indebted 
to the administrator for other moneys loaned, and who did business with 
a mercantile house of which the guardian was a partner, that the ad- 
ministrator should credit the debtor with the amount, the debtor give 
his note, secured by crop-lien and mortgage, to the guardian’s mercean- 
tile tirm, and the guardian debit himself with the amount, in account 
with the ward, as for money collected; this agreement being executed, 
and founded on valuable consideration as between the several parties, 
operated a discharge and satisfaction of each of the original debts, al- 
though no money passed between them. 

4. Misapplication of trust funds by trustee ; notice to person dealing 
with him.—When trust funds are misapplied by a trustee, the person 
dealing with him having knowledge of the character of the funds, the 
latter can assert no rights under the transaction, as against the beneti- 
ciaries of the trust; and if he also was acting in a fiduciary character, 
as guardian for an infant ward, his ward is also chargeable with notice, 
and can claim no benefit under the transaction, nor enforce it against the 
beneticiaries of the trust. 

5. Computation by interest, when partial payments are made.—W hether 
the statutory rule as to the computation of interest, when partial pay- 
ments are made (Code, § 2091), ‘‘can be applied when one person is en- 
titled to the principal and another to the interest, admits of grave 
doubt.”’ 

6. Liens on lands in hands of receivers rents and profits collected hy 
hin.—When liens charged on lands are sought to be enforced in equity, 
and, as a means of making the security available and sufficient, the 
lands are placed in the hands of a receiver, the rents and profits real- 
ized become a primary fund, and must be first applied to the extinguish- 
ment of the liens, in the order of their precedence; and these being in- 
sufficient, the proceeds of the sale of the lands are to be applied in the 
same way, until the liens are extinguished and the costs paid, or until 
the fund is exhausted. 


Arrrat from the Chaneery Court of Dallas. 

Ileard before the Hon. Joun A. Foster. 

The original bill in this case was filed on the 2d January, 
1878, by Mrs. Anne E. Milhous, the wife (and formerly the 
ward) of Frank L. Milhous, against Mrs. Sallie Blackwell; and 
sought to foreclose a mortgage on a tract of land, called the 
“Davis land,” which was given to secure the payment of two 
notes therein particularly described, each dated March 22d 
1872, and payable on the Ist January, 1872, and 1873, respec- 
tively, to the complainant. The facts relating to the transae- 
tion of which the mortgage and notes formed a part, are stated 
in the opinion of the court, and need not be repeated here. 
Mrs. Blackwell stated these facts in her answer, and admitted 
the execution of the notes and mortgage; but she alleged that 
she had no real interest in the litigation, and insisted that her 
two daughters, Mrs. Texana Weeden, the wife of Henry V. 
Weeden, and Mrs. Willie P. Dunham, as the administratrix 
le bonis non of the estate of W. P. Dunham, deceased, should 
be brought in as the real parties in adverse interest to the com- 
plainant. Mrs. Weeden, as administratrix, was afterwards 

+ 











50 SUPREME COURT Dec. Term, 
{Milhous v. Dunham. } 


made a defendant, and filed an answer and cross-bill, insisting 
that the transaction in which the notes and mortgage originated 
was a violation of trust and duty on the part of Il. V. Weed- 
en, who was at the time the administrator of Dunham’s estate, 
of which complainant and her guardian had notice, and in which 
they participated ; and she prayed that the notes and mortgage 
might be set aside, the sale at which Mrs. Blackwell became 
the purchaser also be set aside, the lands be sold under the de- 
cree of the court, the trust funds employed in the purchase first 
paid out of the proceeds of sale, and for other relief. On final 
hearing, on pleadings and proof, the chancellor dismissed the 
cross-bill, and rendered a decree of foreclosure under the origi- 
nal bill; but his decree was reversed by this court on appeal, 
aud the cause was remanded, as shown by the former report of 
the case.— Dunham v. Milhous, 70 Ala. 596. 

After the remandment of the canse, the complainant tiled an 
—— bill, in which she alleged, among other things, that in 
March, 1872, being then an infant seventeen years of age, she 
was once from Mobile, where she was at school, to visit her 

relatives in Selma, and was there informed by F. L. Milhons, 
her guardian, that a decree had been rendered in her favor by 
the C hancery Court, under which the Davis land had been sold, 
Mrs. Blackwell becoming the purchaser; that Mrs. Blackwell 
was unable to pay the agreed purchase-money, but had prom- 
ised to pay $2,000, and to give her notes and a mortgage on 
the lands for the residue; that he had no authority to act for 
her in the premises, as her disabilities of infancy had been re- 
moved by a special legislative act, and he was no longer her 
guardian ; that he would pay her the $2,000, if she accepted 
the proposed arrangement of Mrs. Blackwell, as he advised her 
to do, and that the mortgage on the land would be ample secu- 
rity for the residue of the price. The amended bill alleged, 
also, that these representations were made by said F. L. Mil- 
hous inthe presence of Mrs. Blackwell and Mrs. Weeden, and 
were believed by complainant to be true, as she had confidence 
in the said parties; that she was entirely ignorant of business 
matters, and never before heard of the decree in her favor, and 
did not know that any other person had or claimed any interest 
in the lands, and knew nothing of legal forms or proceedings ; 
that she relied implicitly on the statements thus made to her, 
and thereupon signed her name to a paper which acknowledged 
satisfaction of the decree in her favor, and instructed the regis- 
ter so to report to the court, and Mrs. Blackwell then signed 
‘and delivered the notes and mortgage; that these papers had 
all been prepared in advance of her arrival, and she had no 
knowledge of the facts or circumstances except as then com- 


municated to her; that she had never heard of any indebted- 
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ness by Hill, nor of any arrangement made between him and 
Milhous as to the payment of the $2,000, and never anthor- 
ized such arrangement before or afterwards, but relied entirely 
upon the promise of Milhous to pay it. Mrs. Blackwell, Mrs. 
Texana Weeden, W. C. Ward as her trustee, I]. V. Weeden, 
and Mrs. Willie P. Dunham, both personally and as adminis- 
tratrix, were made defendants to the amended bill; and the 
prayer was, that an account be taken of the debt due to the 
complainant, and the lands be sold for its satisfaction ; also, 
that accounts be taken of the Davis and [Till debts, and of the 
interest accrued thereon, and of any payments made by Hill 
to Milhous, and of the rents and profits of the lands, We. 

Answers to the amended bill were filed by the several defend- 
ants, alleging, in substance, that F. L. Milhous, while he was 
the complainant’s guardian, had full knowledge of the trusts 
created by Dunham, and of the breach of trust committed by 
Weeden as administrator and trustee, and actively participated 
in such breach of trust; that the complainant herself was 
chargeable with notice, and was estopped from denying notice, 
having ratified the transaction after the removal of her disa- 
bilities, and received the benefit of the $2,000 in settlement 
with her guardian. The cross-bill of Mrs. Dunham was also 
amended, by bringing in all the parties in interest, adding other 
allegations, and praying appropriate relief. 

On final hearing, on pleadings and proof, the chancellor held 
that the amended pleadings, and the additional testimony intro- 
duced, did not vary the case as decided by this court on the 
former appeal, and therefore rendered a decree, declaring that 
the complainant in the original bill, and the complainant in the 
cross-bill, were each entitled to relief, and ordering a sale of the 
lands by the register; and further declaring that the amount 
due the trust estate of Dunham was 85.880, and the amount due 
the complainant was $8,953.43, he directed the register, after 
paying the costs, and retaining a sum to cover commissions, 
solicitor’s fees, &e., to set apart the sum of $5,880-out of the 
proceeds of sale, to be held under the provisions of Dunham's 
will, and to pay the residue to the complainant, or so much 
thereof as would satisfy her debt. 

The complainant appeals from this decree, and assigns as 
error—Ist, that the court erred in holding that the transaction 
between Weeden and Milhous, touching the Davis lands, wasa 
breach of the trusts created by Dunham’s will; 2d, in holding 
that complainant was chargeable with notice of the alleged 
breach of trust, and was not entitled to protection as a bona 
Jide purchaser without notice ; 3d, in holding that the debt due 
the Dunhain estate was part of the corpus of the trust fund, 
and that it amounted to $5,880; 4th, in giving the claim of the 
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Dunham estate, or any part thereof, preference or priority over 
the debt due to the complainant. 


Brooks & Roy, for the appellant.—1. The controversy is as 
to the rights and liens of two trust estates, in and upon the same 
lands ; one estate represented by an administrator and testa- 
mentary trustee, and the other by the guardian of an infant. 
It is manifest that the trusts, in themselves, are of equal right 
and dignity, and equally entitled to protection ; but the transac- 
tion bronght to view was wholly at the instance, and for the 
benefit of the parties interested in the Dunham estate, who were 
adults and represented by an experienced lawyer; while it was 
clearly against the interest of the complainant, then an infant, 
whose debt was amply secured by her decree against the land 
in controversy ; whose disabilities of infancy were removed at 
the instance of the parties in adverse interest, her nearest rela- 
tives, in order to accomplish their own purposes ; who yielded 
to their solicitations and representations, having nothing to 
gain, but every thing to lose, and gave a formal assent to pro- 
ceedings and documents, in profound ignorance of their mean- 
ing and effect; and whose estate will be almost rnined, if the 
chancellor’s decree is allowed to stand. 

2. There was no breach of trust by Weeden, in the use of 
the trust funds in the purchase of the Davis lands; but the 
transaction must be regarded as an investment, which he had 
authority to make. Dunham's will provides that surplus in- 
come shall be invested in good stocks, or in loans secured by 
inortgage, but without words of exclusion, and prescribes nothing 
as to the investment of corpus. If the money used was corpus, 
it was in the trustee’s hands without specific directions as to its 
management or investment ; and he was only bound te act with 
good faith and sound discretion.—Perry on Trusts, § 452; 
Huckabee v. Billingsly, 16 Ala. 418; MeBrayer v. Cariker, 
64 Ala.50; Lyonv. Foscue, 60 Ala. 480. As statutory trustee 
of his wife’s estate, the husband may invest the corpus in lands, 
paying part only of the purchase-money, and executing with 
his wife a mortgage on the lands for the residue; and the va- 
lidity of the transaction is not affected by a subsequent loss of 
any part of the moneys.—53 Ala. 499; 56 Ala. 456; 57 Ala. 
29, 172, 502. There is no complaint as to the original invest 
ment in the said Davis lands, and there would have been no 
complaint as to the $2,000 of the money arising from the Hill 
loan, if the transaction had been completed, by which a home- 
stead would have been provided for one of the beneficiaries. 
The intention of the trustee to commit a breach of trust, by 
finally lodging the title in Mrs. Weeden instead of the trustee, 
being unexecuted, can not affect the validity of the transaction 
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so far as it was effectnated, nor enable the parties at fault to re- 
scind, to the prejudice of an innocent third person, who did not 
participate in that unlawful purpose. 

3. If there was a violation of trust on the part of Weeden, 
the trustee, for which the beneficiaries might hold him responsi- 
ble, the complainant’s guardian had no notice of that breach of 
trust, and was in no way privy to it. Dunham died in 1848, 
and this transaction occurred in 1872, twenty-four years after- 
wards. If Milhous had ever heard of the provisions of Dun- 
ham’s will, which is nowhere shown, he might fairly presume 
that they had been fully complied with, and might honestly 
rely on the statements and conduct of the parties, in treating 
the fund and speaking of it as part of Mrs. Weeden’s distribu- 
tive share of her father’s estate. He only sought in good faith 
to protect the interests of his ward, as his duty required, and 
could acquire no benefit to her or to himself by the transaction. 

4. If Milhous be held chargeable with notice, actual or con- 
structive, of the trust and its alleged violation, his knowledge 
can not be imputed to the complainant as notice. Her connec. 
tion with the transaction began and ended with her signature 
to the papers on the 22d March, 1872, which she gave in utter 
ignorance of their meaning and legal effect, and of all the facts 
now charged as a breach of trust. If she had then been fully 
informed of all the faets, although she could not have under- 
stood their effect, she might be chargeable with legal notice, 
her disabilities of infaney having been removed, but no effort 
was made to inform her. She had never heard of the existence 
of the [Hill debt, and knew nothing of the arrangement between 
Hill and her guardian. Her guardian promised to pay her the 
$2,000, and she agreed to accept his personal liability ; and he 
afterwards charged himself with the amount, on settlement of 
his accounts. He then had no right to act for her, and any sub- 
sequent dealings between him and Hill were ves ¢nter alios as 
to her. His arrangement with Hill was a breach of trust on 
his part, for which he was liable personally to her; and yet the 
effort is now made to charge her with acquiescence in his illegal 
act, on the ground that, having accepted payment from him on 
settlement of his accounts, she thereby reaped the benefit of his 
illegal act. What else could she have done, if, having know]l- 
edge of all the facts, she intended to repudiate the transaction ¢ 

5. Of the moneys arising from the [ill debt, only 82,000 
was invested in the Davis lands, on which 83,880 has accrued 
as interest, and belongs to Mrs. Weeden individually ; yet the 
chancellor gives the whole amount (85,880) precedence over 
the complainant. This 82,000, moreover, was but accrued in- 
terest on the Hill debt, as appears by a simple arithmetical 
calculation (Code, § 2091), and constituted no part of the corpus. 
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W. R. Newson, and E. W. Perrvus, contra, relied on the 
opinion of this court on the former appeal. 


STONE, C. J..—When this case was before us at a former 
term— Dunham v. Milhous, 70 Ala. 596—we laid down certain 
rules from which we have no wish to depart, unless the facts are 
so changed as to require the application of different principles. 
The bill, it will be seen by reference to the report of the former 
decision, was filed by Mrs. Milhous, to foreclose a mortgage on 
real estate, executed by Mrs. Blackwell. The mortgage was exe- 
cuted to secure the payment of certain notes, being the credit in- 
stallments promised in the purchase of the lands the bill seeks to 
have sold. We declared, that certain trust funds of the estate 
of W. P. Dunham, deceased, had become invested in the lands 
in controversy, and that under the will of said Dunham, his 
daughters, Mrs. Texana Weeden and Miss Willie P. Dunham, 
had only a life interest in said fund secured to their sole and 
separate use, with remainder in default of issue to the survivor 
during life, and remainder in absolute right to a person or per- 
sons not yet ascertained. The facts may be briefly summarized 
as follows: Dunham, having a good estate, directed that from 
the income and profits his children should be maintained and 
educated ; any surplus of income and profits to be invested, 
and the interest accruing therefrom, together with the income 
and profits of the residue of his estate beyond his widow's 
share, to be paid equally to his daughters, to their sole and sep- 
arate use, during life, remainder to their several children, if 
any—if none, to the survivor during life—-and then to their 
next of kin. Neither daughter has had issue, and it can not 
now be known who will take in ultimate remainder. It will 
thus be seen, that the corpus of the estate left by Mr. Dunham, 
and the principal of the fund, surplus of the profits, that should 
be invested under the will, was placed beyond the power of the 
daughters to consume, or dispose of, and that the same was to 
be preserved for those in remainder. The executors, or such 
of them as might act, and the administrator with the will 
annexed, were made trustees to administer the fund. 

Pending the administration of the trust, and before the chil- 
dren attained to lawful age, to-wit, about the year 1860, the 
trustee loaned to one Hill eleven thousand dollars, secured by 
mortgage on real estate. He also loaned to one Davis two 
thousand dollars of the same fund, secured by mortgage on the 
lands in controversy inthis suit. The guardian of Anne E. Mil- 
hous, complainant in this suit, also loaned to Davis three thou- 
sand dollars of his ward’s money; and the mortgage made to 
secure the Dunham loan, equally secured the Milhous loan. In 


a suit instituted for the purpose of subjecting the Davis lands 
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to the payment of a junior mortgage, a decree was rendered, 
ordering their sale, and directing the application of the pro- 
ceeds pro rata to the Dunham and Milhous debts. The sale 
was made in November, 1871, and Il. V. Weeden bid off the 
lands at the sum of the two decrees, less a small payment de- 
rived from other sources. He caused Mrs. Sallie Blackwell, 
his mother-in-law—the widow of Mr. Dunham—to be set down 
as the purchaser. The purchase was in fact made for the ben- 
etitof Texana Weeden, nee Dunham, whe had become the wife 
of H. V. Weeden. Il. V. Weeden was then the administrator 
with the will annexed of the Dunham estate; but Mrs. Weeden 
had chosen for himself another trustee, under the powers con- 
ferred by the will. 

When this case was formerly before us, we held that the 
two loans to Hill and Davis came under the operation of Mr. 
Dunham's will, and were subject to the trusts therein created. 
That trust, as we have shown, was, that only the income, or 
usufruct, was payable to Mr. Dunham’s daughters, the primary 
beneticiaries, during their lifes; the corpus, or principal, was 
reserved for those in remainder. Now, although these debts 
for money borrowed were secured by mortgages on real estate 
executed by Hill and Davis, the loans were not investments in 
real estate. The trustee or trustees had no authority to invest 
in real estate. Their authority under the will was limited to 
investments in ** good stocks,” or loans * secured amply by good 
bond and mortgage.” These claims were only personalty, as we 
said on the former appeal. Being only choses in action repre- 
senting money, the trustee had no authority to turn over the 
corpus, or principal, to the life tenants. The principal should 
have been preserved, and only the interest paid over.—Mason 
v. Pate, 34 Ala. 379. HH. V. Weeden was administrator of the 
estate, clothed with the powers of the will, and on him was cast 
the duty of preserving the principal of these funds. 

Before the negotiation was entered upon, which led to the 
agreement the present suit seeks to enforce, there had been an 
agreed division of what is known as the IIill debt, or loan, be- 
tween the two sisters, Texana and Willie P. The debt, with 
accrued interest, had then reached sixteen or eighteen thousand 
dollars. The one half which Willie P. Dunham was allowed to 
control, she either collected, or traded to Hill, the mortgagor. 
This was sanctioned and approved by H. V. Weeden, the ad- 
ministrator; for, on the 21st day of January, 18.1, he renewed 
and extended the Hill liability, by accepting the three notes of 
Hill, Jr., in the aggregate sum of eight thousand dollars, due 
severally at one, two, and three years, with interest from date, 
secured by mortgage on the same lands which had been con- 
veyed as security of the original debt. By force of this arrange- 
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ment, the Hill debt which remained subject to the control of 
Weeden, the administrator and trustee, was reduced to eight 
thousand dollars. 

Before the register’s sale of the Davis lands — November, 
1871—there was an agreement between Weeden and the guard- 
ian of Miss Milhous, that he, Weeden, would purchase the 
lands at the gross sum of the two decrees; that he would pay 
two thousand dollars of Miss Milhous’ claims, and secure the 
residue of her decree by a mortgage on the lands. Weeden 
desired to have the purchase made in the name of his wife Tex- 
ana; but Milhous, the guardian, objected to having the title 
put in a married woman. Thereupon, Mrs. Blackwell, her 
mother, was substituted as the purchaser, she acting in the 
premises as the mere conduit of the title to Texana, for whom 
the lands were bought. Weeden’s reliance to meet the two 
thousand dollars cash payment, was on the first note of Hill, 
then soon to mature. Ilill, however, could not meet his note, 
and Weeden could not pay the money. Milhous, the guardian, 
was a commission-merchant in Mobile, and [ill was one of his 
vatrons. It was thereupon agreed between the three, Iill, 
Veeden and Milhous, as follows: That Weeden would enter a 
credit of two thousand dollars on the note of Hill first due, and 
in consideration thereof Hill was to execute to Milhous his note 
for said sum, with interest, due November Ist, 1872, and se- 
sure it by crop-lien and mortgage on the crop to be grown by 
him, Hill, during the year 1872. This arrangement Milhous 
was to treat as payment of the two thousand dollars cash pay- 
ment on the Weeden-Blackwell purchase, and to look alone to 
Hill for its payment. It was carried into effect January 10th, 
1872. On that day, Weeden entered the credit of two thou- 
sand dollars on the note of Hill, leaving the unpaid balance 
from him six thousand dollars, with some interest. On the 
same day Hill executed to the firm of commission-merchants, 
of which Milhous was a partner, his note and crop-lien and 
mortgage, as agreed on ; and Milhous debited himself with the 
two thousand dollars, as received on the Davis mortgage for the 
benefit of his ward. Now, although no money changed hands 
on that occasion, its legal and binding effect were the same as 
if Hill had paid Weeden, and Weeden had paid the money to 
Milhous. Each step in the transaction was based on a valuable 
consideration of benefit received, or liability incurred. Weed- 
en’s claiin on Hill was reduced two thousand dollars, in consid- 
eration that Hill had procured Milhous to allow Weeden a 
credit for that sum. Hill’s promise to Milhous was binding, 
because, in consequence of it, Milhous had procured his dis- 
charge from two thousand dollars of the debt he owed to 


Weeden. Weeden was discharged from the cash payment 
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promised to Milhous, guardian, because he, Weeden, in consid- 
eration that Milhous would regard the money as collected, and 
look to Hill for repayment, had discharged Hill from so much 
of the debt due from him. Milhous was bound to account to 
his ward for so much money received, because, on a valuable 
consideration, to-wit, I[ill’s note and crop-lien, he had dis- 
charged Weeden, or Mrs. Blackwell, from the payment of that 
sum, Which belonged to his ward. The failure of [ill to pay 
the two thousand dollars to Milhous, if fail he did, could not 
in the least impair the conclusive force of this transaction, be- 
tween any of the parties, except themselves. Between all the 
vther parties the contract was executed. 

In the opinion rendered on the former appeal, we charged 
Miss Milhous with notice that the two thousand dollars, cash 
payment in the Weeden-Blackwell purchase, was trust funds, 
because her guardian had knowledge of it, being a party to the 
arrangement. It is now contended, that this principle should 
not apply in this case, because the guardian had ceased to be 
such before the arrangement was consummated. The precise 
form the argument takes, is this: On the 24th of January, 
1872, Miss Milhous was relieved of the disabilities of minority 
by act of the legislature. After that, she entered satisfaction 
of the decree in her favor, on the Davis mortgage. The con- 
tention is, that the money did not come to her till then, and 
therefore, notice to her former guardian was net  sufticient, 
but should have been traced to her. We do not so understand 
the record. The payment to Milhous, the guardian, as we have 
shown, was made January 10th, 1872, while he was confessedly 
the guardian. The testimony shows he allowed himself to be 
charged with it in his settlement, and the testimony of Miss 
Milhous herself shows that, in this, her first business transaction, 
her signature to the paper was almost, if not quite, perfunctory. 

It is also contended that, inasmuch as the two thousand dollars 
paid by Hill was only a partial payment, this, under the statute, 
must be first applied to the extinguishment of the accrued in- 
terest ; and a calculation is submitted, on which it is claimed 
that the entire corpus, or principal of the debt, was left in the 
hands of Hill, the mortgage debtor. On this hypothesis, it is 
contended that only the usufruct, and no part of the corpus of 
the trust fund, has gone into the purchase of the Davis tract. 
The statute invoked—Code of 1876, § 2091—has reference to 
the computation of interest, when there have been partial pay- 
ments. It declares a rule of computation, as between debtor 
and creditor.’ It admits of grave doubt, whether that rule can 
be applied, when one person is entitled to the principal, and 
another to the interest, and there is realized only a partial satis- 
faction. But we need not decide this question, The principal, 
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or corpus, Which was lent to Iill, was eleven thousand dollars. 
This entire sum it was the duty of Weeden, administrator and 
trustee, to preserve for those in remainder. Ile had permitted 
the fund to be drawn out, until there remained only eight 
thousand dollars. This was entirely corpus. If he had per- 
mitted Willie P. to use more than her share, being one half of 
the accrued interest, that was a breach of trust, of which his 
wife, Texana, might complain. [It afforded no justification for 
further encroachment on the corpus, already reduced below the 
true sum. 

It is further contended for appellant, that even if the above 
rules of law be correctly laid down, there is a failure of proof 
in this record, that Frank L. Milhous, the guardian of Miss 
Milhous, at the time he made the tripartite agreement, knew 
the source from which the fund was derived. 

The Davis mortgage. securing alike the Dunham and Mil- 
hous debts, showed on its face that the claim which Weeden 
asserted, and was seeking to collect, was the property of the 
Dunham estate ; and Weeden was claiming the right to recover 
it, solely on the title he had as administrator. Milhous, as 
guardian, was necessarily a party to the litigation, and aiding in 
its conduct. The proof shows that he had the entire direction 
of the litigation, so far as the interests of Miss Milhous were 
concerned. The mortgage being made to the administrator of 
Dunham, as such, and to the guardian of Miss Milhous, as such, 
and the rights of each arising out of the same instrument, and 
asserted in the same suit, this was as much notice to Milhous 
that the Weeden claim belonged to the Dunham estate, as it 
was that the claim he was asserting belonged to his ward. Each 
was a trust fund, and each was asserted as such. So, the papers 
from [ill to Weeden showed on their face that they were given 
to secure a debt to the Dunham estate. The testimony of Mr. 
Ward, strongly corroborated by Mrs. Blackwell and other wit- 
nesses, proves fully that Milhous knew the two thousand dollar 
cash payment was to, and did come from the ILill debt to the 
Dunham estate. In fact he was party to the entire arrange- 
ment by which two thousand dollars of the Dunham. trust fund, 
secured by the Hill mortgage, was applied by Weeden in part 
purchase of the Davis land, and came to his hands for his then 
ward, Miss Milhous. This, we have shown, was done and com- 
pleted on the 10th day of January, 1872, before Miss Milhous 
was relieved of the disabilities’of minority. It is thus shown 
that, as to both the trust funds—the two thousand dollars prin- 
cipal due from Davis, and the two thousand dollars collected on 
the Hill debt,—Milhous knew the sources from which they 
came, and that they were of the estate of W. P. Dunham, of 
which Weeden was the administrator. They were being used, 
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as Milhous knew, not for purposes of the trust, but for personal 
purposes outside of the trust. Knowing they were trust funds, 
so attempted to be used, this was enough to put him on inquiry, 
which, if instituted and followed up, would have led to the dis- 
covery that the trustee had no power to employ for his own 
use the corpus, or principal of the trust fund, but that he must 
preserve it for those in remainder.—Perry on Trusts, $$ 810, 
S14, 836, 840; Preston v. McMillan, 58 Ala. 84; Lee v. Lee, 
67 Ala. 406; Johnson v. Thweatt, 18 Ala. 74; Dudley vw. Wit- 
ter, 46 Ala. 664. 

We are asked to sanction the employment of the four thou- 
sand dollars, corpus of the trust fund, in the purchase of these 
lands, as an investment for all parties concerned. There are 
many reasons why we can not do so. We mention a few. 
First, there are no pleadings, and could be none in this suit, 
which would raise, the inquiry of the suitableness of such in- 
vestment. Second, it is not shown that the purchase itself is 
such as the court could sanction. Third, other funds entered 
into the purchase, and a division or partition would become 
necessary, When the interests in remainder shall come to be 
asserted. We tind nothing to induce us to change our views, 
as announced on the former appeal. 

We have above ascertained that the sum of four thousand 
dollars, corpus of the Dunham trust-fund, has been invested in 
the Davis tract of land. Of this sum, two thousand dollars 
were obtained from the [ill loan, and the remaining two thou- 
sand from the loan to Davis. The money from the Hill loan is 
a primary charge. The Davis loan is a charge, only in com- 
mon with, and equal to, the proportion the Dunham estate debt 
bears to the Milhous debt. 

At an early stage of this suit, the Davis tract of land was 
placed in the hands of a receiver, and rents have accrued there- 
from, the amount of which is not shown in this record. A set- 
tlement of the receiver's accounts will disclose the sum. There 
are three lien liabilities, each resting on the land, and each 
created before this suit was brought. It is a rule of universal 
application, that when liens charged on land are sought to be 
enforced in chancery, and, as a means of making the security 
available and sufticient, such lands are placed in the hands of a 
receiver, the rents and profits realized become a primary fund, 
and must be first applied to the extinguishment of the liens, in 
the order of their precedence.— Powell v. Williams, 14 Ala. 
476; Roulhac v. Jones, at present term. And next to such rents 
and profits must be applied the proceeds of the sale of the lands, 
until the entire lien debts, and the costs taxed against the fund, 
are paid, or until the proceeds are exhausted. In ordering the 
sale of the lands, and disbursement of the proceeds, énfra, it is 
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done with the condition and direction that the rents and profits 
be first applied, as part of the product of this suit. 

The chancellor erred in his final decree, and there must be 
a reversal. The lands should have been, and now are decreed 
to be sold, alike under the prayer of the original bill, and the 
cross-bill of Willie P. Dunham. Of the sum of the rents and 
protits, and of the proceeds, after paying the costs of this suit, 
hereby decreed against the fund, and the costs of selling and 
conveying, there will be first set apart the sum of two thousand 
dollars, to replace that much of the Ifill indebtedness, improp- 
erly invested in the land. Next, there will be set apart two 
thousand dollars, the principal sum of the Dunham fund lent 
to Davis, if the land yield enough to pay the principal sums 
loaned of both the Dunham and Milhous funds. — If it does not 
yield enough to pay the principal of these two loans in full, 
then the fund will be divided pro rata between them, and only 
such portion as falls to the Dunham estate will be passed to the 
trust fund. The other portion, after pro-rata division, will be- 
long to Mrs. Milhous. Should the lands yield more than 
enough to replace the two thousand dollars of the Hill fund 
misapplied, and the principal sums lent to Davis of the Dun- 
ham and Milhous trusts, then such surplus is decreed to Mrs. 
Anne E. Milhons, to the extent of her mortgage claim. 

Other questions will arise; notably, the claim of solicitors 
for services in protecting the Dunham trust fund in this suit. 
We leave this for decision by the chancellor, on petition to be 
tiled for the purpose. 

When the sum of the trust fund of the Dunham estate is sep- 
arated and ascertained, it must, under the direction of the 
chancellor, be securely placed, where it wil! be at once safe and 
productive; safe, that those in remainder may receive the 
principal, when their rights accrue ; 4productive, that Mrs. Mil- 
hous may enjoy the income to the extent of her mortgage claim, 
to which she is entitled daring the continuance of the life es- 
tates each of Texana Weeden and Willie P. Dunham. Let the 
costs of appeal in the court below, and in this court, be paid 
by Willie P. Dunham, out of the trust fund of the Dunham 
estate. 

Reversed, rendered, and remanded. 

VoL. LXXVIIL. 
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Rurks . Mitchell. 


Statutory Action in nature of Ejectment. 


1. Title acquired by adverse possession. —An uninterrupted adverse pos- 
session of land for ten vears clothes the possessor with a title which will 
either sustain or defeat an action of ejectment. 

2. Actual and constructive possession..— Actual possession of part of a 
tract of land, under claim and color of title to the whole, draws to it con- 
structive possession of the entire tract within the boundaries specitied ; 
but the possession of a mere intruder extends only to the part actually 
occup'ed by him, although he occasionally cuts timber from the unin- 
closed portions; and a purchaser from him, entering under a writing 
which constitutes color of title to the whole, acquires no title to the 
entire tract until his own possession has continued ten vears. 


Arrrat from the Cireuit Court of Coosa. 

Tried before the Hon. James E. Coss. 

This action was brought by John Burks, to recover the pos- 
session of the south-east quarter of section seventeen (17), town- 
ship twenty-four (24), range twenty (20); and was commenced 
on 16th February, 1882. William Tillery was the original de- 
fendant, but, by consent, Thomas HH. Mitchell was substituted 
in his stead, who held possession as county superintendent of 
public schools. The cause was tried on issue joined on the 
plea of not guilty; and on the trial the plaintiff reserved a bill 
of exceptions, in which the facts are thus stated : 

“The plaintiff examined one W. C. Lackey as a witness, 
who testified, that in 1861 he moved to the neighborhood of 
the lands now sued for, and has lived near to and adjoining 
said lands ever since that time; that one W. P. Bullard was at 
that time living on said lands, had a dwelling-house and out- 
houses, and some fifteen or twenty acres cleared, under fence, 
and cultivated ; that the balance of the tract was wild, or wood- 
land, covered with timber, and not in any way separated from 
the adjoining wild lands; that said Bullard cut timber on these 
lands, over different parts of it, for farm purposes, every year 
from 1861 to 1867, and must have thus eut timber from all 
parts of said lands; that he thus cut and used timber for farm 
purposes, during those years, as any one else would have done 
for farm purposes; that said Bullard claimed said lands during 
these years, from 1861 to 1867, as his own, and, on the 2d Sep- 
tember, 1867, sold said land to the plaintiff in this suit, and 
made to him a paper writing, which witness wrote, and saw 








62 SUPREME COURT 'Dee. Term, 
{Burks v. Mitehell.} 


Bullard sign and deliver.” The writing, which was produced, 
was neither acknowledged nor attested, and was in these words: 
* This is to certify, that I have bargained and sold my claim 
on the east half of section 17, range 20, township 24, to John 
Burks, for the sum of one hundred dollars:” signed by said 
Bullard. ‘Said witness testified, also, that said Bullard moved 
out of the houses soon after this paper was executed, and plain- 
tiff moved into them as he moved out; that plaintiff remained 
on said lands, undisturbed, from that time until the 10th Sep- 
tember, 1878, when he was sued for the same in the name of 
the State, for the use of the public schools for said township, 
and was ejected from the land in that suit some two years after- 

wards; that during the time between September, 1867, and the 
commencement of said suit against him, which was less than 
fen years,* plaintiff cultivated the cleared land on the tract, 
cleared some twenty-five acres more, fenced the same, and cul- 
tivated as he cleared them; that he ent timber from the 
wooded parts of the land. for rails, boards, house-logs, and tire- 
wood, and for such other purposes as timber is generally used 
on farms; that he cut and used timber constantly, during these 
years, for ordinary farm uses, from nearly every part of the 
lands that were wild and wooded. Plaintiff proved substan- 
tially the same acts of possession and character of possession by 
said Bullard from 1861 to 1867, and by plaintiff himself from 
1867 to the 10th September, 1878, /ess than ten years,* as testi- 
tied to by said Lackey. Defendant then proved his possession 
of said lands as school superintendent for township twenty- 
three (23), and offered in evidence a grant from the United 
States, dated prior to 1830; and plaintiff agreed that by said 
grant the legal title to said lands was conveyed to the State of 
Alabama, in trust for the use of said public schools. Plaintiff 
claimed the right to recover the whole of the lands sued for, 
and waived a charge applicable to a part of the lands. There- 
upon, the court charged the jury, on request in writing, that 
they must find for the defendant, if they believed the evidence ; 
to which charge plaintiff excepted, and thereupon took a non- 
suit.” 

The charge of the court is now assigned as error. 


L. E. Parsons, Jr., for appellant. 


IK. L. Svarn, contra. 


*This seems to show a mistake in the dates, as copied in the tran- 
script; that 1867 ought to be 1869. Rep. 
VoL. LXXxvill. 
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SOMERVILLE, J.—It may be admitted to be a_ settled 
rule of law in this State, that an adverse possession of land, 
which continues unbroken for ten years, will confer a_ title 
which will sustain as well as defeat an action of ejectment. 
As said in Barclay v. Smith, 66 Ala, 230, it “arms such holder 
with all the powers of offense and defense which an unbroken 
chain of title confers.’—/urmer v. kslava, 11 Ala. 1028; 
State v. Conner, 69 Ala. 212. 

The record shows that the plaintiff, Burks, has not had ad- 
verse possession of the lands in controversy forso long a period 
as ten vears. Admitting, therefore, that the instrament under 
which he held, by attempted conveyance from Bullard, consti- 
tuted color of title, and that his occupancy of- a part of the 
lands was extended by this defective paper writing so as to be 
co-extensive with the entire described premises, he can not re- 
cover on the strength of his own possession alone. — This, as 
we understand it, he does not seek to do; but the effort is to 
supplement his possession, by connecting it with that of his 
alleged vendor, Bullard, so that the two possessions coupled to- 
gether shall extend back, and thus cover the requisite period 
of ten years, upon the strength of which it is contended the 
present action can be maintained. If, chen, Bullard never had 
adverse possession of the entire tract sued for, including the 
uninclosed woodland, no recovery can be had by the plaintiff, 
and the charge given by the court must be adjudged free from 
all error; a right of recovery toa part having been expressly 
waived by the plaintiff ¢» judeio, unless there could be a re- 
covery for the whole. 

The premises sued for are shown to have been a portion of 
the public school lands conveyed by the General Government to 
the State, as trustee, for the use of schools, prior to the year 
1830. The appellee, who was made defendant in ejectment, 
is shown to have been in possession of the lands as superintend- 
ent of public schools for the township, having recovered them 
recently from the plaintiff in a statutory real action. Bullard 
appears to have been a mere intruder on these lands taking 
possession, without color of title, in the year 1861. Of the 
whole tract in controversy, which embraces one hundred and 
sixty acres, only fifteen or twenty acres were cleared, inclosed 
by fenee, and cultivated. The remainder was uninclosed 
wood-land, not separated in any way from adjoining lands of 
the same character. Bullard had a dwelling-house upon the 
cleared portion, with ont-houses attached. He is not shown 
to have exercised any other act of ownership over the wood- 
land, except to cut timber, from nearly every part of it, “for 
farm and house purposes,” during the six years of his alleged 
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possession, extending from 1861 to 1867, when he sold to the 

plaintiff. 

There is an important and well-settled distinction between 
the possession taken of land by one who enters with color of 
title, and one who enters without it. The possession of the 
latter, when claimed to be adverse, is contined to the premises 
actually occupied by him—or strictly to a possessio pedis ; 
whereas the possession of the former is generally construed to 
be co-extensive with the boundaries described in the written 
instrument under which he claims title.— Dothard v«. Denson, 

Ala. 541; Angell on Lim. p. 401, § 400; Buchanan v. 
The State, 73 Ala. 47,50: Bell v. Denson, 56 Ala. 444: Trial 
d Title to Landledarw. & Wait), $s 766-7: Stovall v. Fowler, 

2 Ala. 77. 

Under this principle, Bullard’s possession must be confined 
to the cleared portion of the land whieh he had inelosed by 
fence and actually oceupied. The cutting of timber on the 
uninelosed wild lands, without anything to define the extent 
of the alleged claim, was not alone such evidence of ownership 
as to amount to possession adverse to the true owner. [It could 
not, therefore, operate as a disseizin against him, nor aid in any 
manner in supplementing the time necessary to bar the rights 
of the holder of the legal title.— Childress +. Calloway, 76 
Ala. 128 ; Clements v. Hays, 76 Ala. 280; Parker v. Parker, 
1 Allen ( Mass.) 245; Hale v. Gliddon, 10 New Hamp. 397. 

In our opinion, the charge of the court was free from error, 
and the judgment is aftirmed. 


Parker ¢. Wimberly. 
Statutory Claim Suit. 


1. Conreyance of wife’s statutory estate; contracts between hushand and 
wife.—Where a married woman, owning a bale of cotton as a part of her 
statutory estate, delivered it to a creditor of her husband in satisfaction 
of his debt, which was secured by a mortgage on a horse, under a verbal 
agreement with her husband that the horse should be hers; held, that 
her title to the bale of cotton was not divested by the transaction, nor 
did she acquire any title to the horse which she could enforce by a stat- 
utory claim suit against a subsequent execution creditor of her husband. 

2. Form of judgment, on verdict for plaintiff’; amendment of judgment.— 
On the trial of a statutory claim suit, the issue being found in favor of 
the plaintiff in execution, the judgment should be, not that he recover 
the property or its assessed value, but that the property is subject to 
the execution ; but this, being a clerical misprision, and amendable in 
the court below, will be corrected by this court at the costs of the 
7. 
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Apprat from the Cireuit Court of Butler. 

Tried before the Hon. Joun P. Hupparp. 

This was a statutory trial of the right of property in and to 
a horse, between Mrs. Martha L. Parker as claimant, and M. 
W. Wimberly, plaintiff in exeention againt Nason Parker, 
who was the husband of the claimant; and was commenced in 
a justice’s court, on the 14th December, 1883. On the trial 
before the justice, the claimant recovered a verdict and judg- 
ment ; and the cause being removed by appeal into the Cireuit 
Court, a bill of exceptions was there reserved by the claimant, 
in which the facts are thus stated: “An issue having been 
made up between the parties by the court, it was shown on the 
trial that a mortgage had been given by the defendant in exe- 
eution to W. W. Wilkinson, which embraced the horse here in 
suit; and there was proof of the value of the horse, the plain- 
tiffs judgment and execution, and its levy on the horse. 
Thereupon evidence was introduced by both parties, and the 
cause was submitted on the following agreed state of facts, 
which was reduced to writing by the court: That by an 
agreement, not in writing, between said defendant in execution 
and his wife (claimant), they agreed that Mrs. Parker should 
pay off the mortgage on the horse, and that the horse should 
then be hers. The payment was made in this manner: Some 
one owed her some money on her statutory estate, and paid the 
debt by delivering a bale of cotton; this bale of cotton was de- 
livered to Wilkinson, who held the mortgage on the horse, and 
who took it, at a stipulated price, in discharge of the mort- 
gage. Said sale, agreement and arrangement was by word of 
mouth only. After the mortgage [was] thus paid, which was 
before the levy of the execution in this case, claimant claimed 
the horse, and her husband recognized it as her property. The 
value of the cotton was $54. On this state of facts, the court 
charged the jury, at the instance of the plaintiff, that they 
must find for the plaintiff, if they believe the evidence.” The 
claimant excepted to this charge, and also to the refusal of a 
similar charge asked in her favor; and she here assigns these 
rulings as error. 


J. F. Srattrves, for appellant. 
GamBLE & Ricuarpson, contra. 


CLOPTON, J.—The power of disposition conferred on a 
married woman, as to her statutory separate estate, is limited 
by the statute, and restricted to the specific mode prescribed. 
She can not divest herself of title to property, real or personal, 
things in possession or in action, her statutory separate estate, 
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except by an instrument in writing, attested or acknowledged, 
whether a sale or exchange is intended. The statute makes no 
distinction in respect to the kind or species of property. 
Neither can she mortgage or sell her separate estate, to secure, 
or in payment of her husband’s debts; and husband and _ wife 
can not contract with each other, for the sale of any property. 
Code, $$ 2707, 2709; Williams v. Bass, 57 Ala. 487; 
Boyleston v. Farrior, 64 Ala. 574 ; Simms v. Helly, 70 Ala. 429. 

From the agreed statement of facts it appears, that the claim- 
ant delivered to the mortgagee a bale of cotton, which was her 
statutory separate estate, and which was accepted by him, at a 
stipulated price, in payment or satisfaction or her husLand’s 
debt secured by the mortgage. No instrument in writing was 
executed by the husband and wife. There was no agreement 
between the mortgagee and the claimant for the sale of the 
horse, or its exchange for the mortgage. The agreement that 
the horse should be the claimant’s, in consideration of her pay- 
ment of the mortgage debt, was between her and her husband. 
The transaction did not operate to divest her title to the cotton, 
nor to vest in her title to the horse.—Pollak v. Graves, 72 
Ala. 347; Woods v. Dunlap, 73 Ala. 169. The record does 
not present the case of a conveyance of property by the hus- 
band to the wife, in payment of a debt he owed her, nor of the 
investment of her money in the purchase of property. 

In a trial of the right of property, like this, the claimant 
must recover on the strength of her title. When the plaintiff 
shows a prima fucie case, the onus is cast on the claimant to 
establish a legal title in herself—such title as would enable her 
to maintain trespass, trover, or detinne.—Shahan v. Herzberg, 
73 Ala. 59; Frow v. Downman, 11 Ala. 880. It may be 
that the claimant has an election, to reclaim the cotton, or to 
ratify the payment, and be subrogated to the rights of the 
mortgagee; but, if she elects the latter, it can be enforced in a 
court of equity only; a court of law can not take cognizance 
of it. 

The judgment rendered by the Circuit Court is improper. 
The plaintiff does not recover the property. On the verdict 
of the jury finding the issue in favor of the plaintiff, a judg- 
ment of condemnation should be rendered ; that is, that the 
property is subject to the plaintiff's execution. No judgment 
should have been rendered for the assessed value. By the 
statute, the claim bond, when indorsed forfeited by the sheriff, 
has the force and effect of a judgment, and execution must be 
issued against all the obligors therein, for the amount of the 
judgment of the plaintiff, or the assessed value of the property, 
as the case may be.—Code, § 3344; Seamans v. White, 8 Ala. 
656; Wallis v. Rhea, 10 Ala. 451. As the judgment is 
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amendable in the court below, it is our duty, under the statute, 
to make the amendment; and it is so ordered at the costs of 
the appellant. 

Judgment corrected, and aftirmed. 


First National Bank wv. Dawson. 


Action on Promissory Note, by Payee and Indorsee against 
[ndorser. 


1. Commercial paper; rights of holder as against indorser, under condi- 
tional indorsement.—The holder of commercial paper, acquiring it in the 
due course of trade, for valuable consideration, without notice of condi- 
tions or restrictions imposed by an indorser on the use of his indorse- 
ment, may recover against such indorser. 

2. Same; burden of proof as to notice. —On the question of notice re/ 
now by the holder, of such conditions or restrictions imposed by the in- 
dorser, the burden of proof is on the defendant; and a charge which 
instructs the jury, ‘* that where valid defenses are shown to exist against 
negotiable paper, if the holder would protect himself against them, he 
is required to shew that, in good faith, for a valuable consideration, 
without notice of its infirmities, he acquired the paper before maturity,”’ 
misplaces the burden of proof as to notice, and is therefore erroneous. 

3. Conditional or restrictive indorsement; liability of indorsers to 
holder, and as between themselves.—When a person indorses a negotiable 
note for the accommodation of the maker, on the express agreement and 
condition that it is not to be used until two other solvent persons also 
sign it as co-sureties with him, a subsequent holder, having notice of 
this condition and its violation when he acquires the note, can not re- 
cover against such indorser; and if the names of the three sureties are 
written as successive indorsers, with nothing to show a joint and equal 
liability as among themselves, he buys at his peril; but, if the condi- 
tion was in fact complied with, the liability of the indorsers being sev- 
eral as well as joint (Code, § 2905), he may recover ayainst the first in- 
dorser for the whole amount. 


Apprat from the City Court of Selma. 

Tried before the Hon. Jona. Haratson. 

This action was brought by the First National Bank of 
Montgomery against N. H. R. Daw son, as the indorser of two 
promissory notes, one of which was given in renewal or exten- 
sion of the other. Each of the notes was signed by W. C. Fel- 
lows as maker, and payable to the order of the plaintiff; the 
first, which was for $1,600, dated July 17th, 1882, payable on 
the Ist January, 1883, and indorsed by the defendant, J. B. 
Gaston, and S. B. Marks, Jr., in the order in which their names 
are mentioned ; and the second, or renewed note, for $1680.88, 
dated January 4th, 1883, payable on the Ist July after date, 
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and indorsed by said defendant, Marks, and Gaston; and each 
was duly protested for non-payment. The defendant pleaded 
the general issue, want of consideration, and three special pleas, 
in substance as follows : 

3. That on the 17th July, 1882, defendant indorsed said 
promissory note for $1,600, and another similar note for the 
same amount, made by said Fellows, and payable to plaintiff at 
said bank ; that the name of said Fellows was the only one 
signed to said notes, or appearing on them, at the time defend- 
ant so indorsed them ; that he indorsed said notes at the request 
of said Fellows, and as surety for him, without any considera- 
tion whatever, “and upon the express condition that said notes 
should not be used, and that his said indorsement should not be 
binding ou him, or have any force or effect, unless and until 
they were previously signed or indorsed by two other solvent 
persons, who should be jointly and equally bound on said notes 
as co sureties with defendant ;” that said notes were afterwards 
indorsed in blank by said Gaston and Marks, by signing their 
names successively on the back of said notes, thereby, not mak- 
ing them equally liable as co-sureties with him, but rendering 
him primarily liable for the whole amount, without any re- 
course on them for contribution ; of all which plaintiff had due 
notice, before it acquired or became entitled to either of said 
notes.” That on the 4th January, 1883, said note not having 
been paid, Fellows signed the second note, defendant thereupon 
indorsed it in blank, and Gaston and Marks afterwards indorsed 
it, by writing their names beneath his, in the same order in 
which the first was indorsed ; and Fellows afterwards delivered 
it to plaintiff, in renewal of said first note, and plaintiff ac- 
cepted the same without any consideration. ‘“ And defendant 
says, that before and at the time he so indorsed said second 
note, he was informed by said Fellows, and fully believed, that 
the said conditions upon which he had indorsed said original 
notes had been fully complied with, and that the same had 
been indorsed by said Gaston and Marks, under the agreement 
that they would become equally bound as co-sureties with him, 
notwithstanding the order in which they indorsed said notes ; 
and that confidently relying upon such information, he indorsed 
said note, at the request, and for the accommodation of said 
Fellows, and without consideration, and upon the condition 
that the same should be indorsed by said Gaston and Marks, 
and that they would become bound for the payment thereof 
equally and as co sureties with defendant ; and that said Gas- 
ton and Marks, well knowing the conditions on which defend- 
ant indorsed each of said notes, but contriving and intending to 
deceive and defraud defendant in this behalf, indorsed said 
notes in the order aforesaid, without any agreement qualifying 
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the legal effect thereof; and of all and singular the matters 
aforesaid the said plaintiff was fully informed, and had due 
notice, before it acquired any claim or interest in or to said 
notes, or either of them.” 

4. That on the 17th July, 1882, Fellows was indebted to 
the plaintiff in a large amount, and applied to defendant to be- 
come his surety on two notes, payable to the plaintiff at said 
bank, each for the sum of $1,600; that no name was then 
signed to or on said notes, except that of said Fellows as maker ; 
that thereupon defendant agreed to become his surety on said 
notes, * provided, and on condition, that two other solvent per- 
sons should become the sureties of said Fellows on said notes, 
as co-sureties with this defendant; that defendant thereupon 
wrote his name on the back of said notes, and handed them to 
said Fellows, on the express condition that said notes should 
not be delivered or used unless two other solvent persons should 
first become co-sureties with defendant on said notes; of all 
which plaintiff had due notice, before said notes or either of 
them were delivered to said plaintiff; that said two notes were 
indorsed on said conditions at Selma, where defendant then re- 
sided; that on the next day, July 18th, said notes were pre- 
sented by Fellows to said Gaston and Marks, at Montgomery, 
who indorsed their respective names on the same in blank, 
under the name of this defendant, but did not agree to become 
co-surety with this defendant for said Fellows on said notes, or 
either of them ; that said notes thus indorsed, and contrary to the 
condition on which this defendant signed said notes, were deliv- 
ered to the plaintiff for the said debt of said Fellows, without 
any other or different cousideration ; that afterwards, on the 
4th January, 1883, said note not having been paid, Fellows 
again applied to defendant to become his surety on said note 
for $1,680.88, and then and there informed defendant that 
said Gaston and Marks had become co-sureties with this defend- 
ant on said two notes first above described, and would become 
co-sureties with him on said note for $1,680.88, and that said 
last named note was to be used to extend the note then due; 
that thereupon defendant indorsed his name on the back of said 
note, as surety for said Fellows, and for his accommodation, 
and handed the same to said Fellows, on the condition that the 
same should not be used or delivered unless and until said Gas- 
ton and Marks became co-sureties with this defendant for said 
Fellows on said note; of all which plaintiff had due notice, be- 
fore said note was delivered to said plaintiff; and afterwards, 
on said 4th January, 1883, said Gaston and Marks each signed 
his name to said note in blank, under and beneath the name of 
this defendant, but did not agree or promise to become co- 
sureties with defendant for said Fellows on said note ; and said 
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note, thus indorsed, was, on said 4th January, 1883, delivered 
to plaintiff by said Fellows for said note then due, and without 
any other or different consideration; and plaintiff avers that 
there was no other consideration for either of said notes sued 
on, except as above stated; and without this said notes were 
not executed or indorsed by him, nor by any one authorized to 
bind him.” 

5. In bar of a recovery on the first note, the 5th special 
plea averred the same facts, as to the indebtedness of Fellows 
which formed its consideration, the condition on which defend- 
ant indorsed it, notice of this condition by the plaintiff, the in- 
dorsement by Gaston and Marks without any promise or agree- 
ment on their part to become bound equally and jointly ‘With 
defendant, and the delivery of the note thus indorsed in viola- 
tion of the condition; but it did not aver that the plaintiff had 
notice of such violation of the condition. 

The court overruled a demurrer to each of these special pleas, 
and issue was then joined on them, as also on the first and 
second pleas; and on the evidence adduced, which it is unnee- 
essary to state, the court gave the following charges to the jury: 
(1.) “If you believe from the evidence that the facts stated in 
the third and fourth pleas are true, then the plaintiff is not en- 
titled to recover: for, in that case, the defendant would have 
established his defense to the entire action.” (2.) “If you find 
that the averments of the fifth plea are true, then the plaintiff 
can not recover on the $1,600 note, and can only recover on 
the other note described in the complaint.” (3.) * But, if the 
plaintiff knew of these conditions, which had been impressed 
upon the paper and its circulation by the defendant when he 
indorsed, and went on and took the paper with these conditions 
unfulfilled, plaintiff can not recover in this case.” The plain- 
tiff excepted to each of these charges, and also to numerous 
other charges given by the court, some of its own motion, and 
others on the request of the defendant ; and exceptions were 
also reserved to the refusal of several charges asked by the 
plaintiff. In consequence of the adverse rulings of the court 
on the pleadings and evidence, and in the matter of charges 
given and refused, the plaintiff was compelled to take a non- 
suit; and all these rulings are now assigned as error. 


Gunter & Briakey, and W. R. Netson, for appellant. 
E. W. Perrvs, and Brooks & Roy, contra. 
STONE, ©. J.—Both Dawson and Fellows testified, that 


Dawson’s indursement was placed on the notes, with the ex- 


press agreement and limitation that Fellows was not to nego- 
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tiate or use it, until he procured two other solvent co-sureties, 
or indorsers, to be jointly bound with him, Dawson, as com- 
mon sureties for Fellows. It was Fellows’ debt, and the other 
parties were accommodation indorsers. It is not, and can not 
be controverted, that if the bank acquired this commercial 
paper in due course of trade, for a valuable consideration, and 
without notice of the limitation put on Fellows’ use of it, this 
defense would be unavailing.— //erbert v. Hute, 1 Ala. 18; 
Saltmash v. Tuthill, 13 Ala. 390; Allen v. Maury, 66 Ala. 10; 
Capital City Ins. Co. v. Quinn, 73 Ala. 558; Butler v. U.S, 
21 Wall. 272; Danl. Neg. Ins., § 790; /b. $$ 1502-3; Jones R. 
R. See., § 207; Murray v. Lardner, 2 Wall. 110. 

On the question whether the bank, before it purchased the 
paper, had notice of the restriction placed on its circulation by 
Dawson, two witnesses were examined, and their testimony 
was in direct antagonism. Fellows testified he gave such 
notice to Dr. Baldwin, president of the bank: Baldwin testified 
he did not. This presented a palpable issue of fact, on which 
the jury was required to pronounce. On this issue of notice 
vel non, the burden of proof was on the defendant.— Carpenter 
». Devon, 6 Ala. T18: Carroll ». Malone, 28 Ala. 521; Walker 
v. Palmer, 24 Ala. 358; Danl. Neg. Sec., § 819; Thompson v. 
Duncan, 76 Ala. 334. The fourth charge asked by defendant, 
and given, is in the following language: ‘“ When valid de- 
fenses are shown to exist against negotiable paper, if the holder 
would protect himself against them, he is required to show that 
in good faith, for a valuable consideration, without notice of its 
infirmities, he acquired the paper before maturity.” This 
charge improperly places the burden of disproving notice on 
the shoulders of the plaintiff, and for that reason should not 
have been given. The City Court erred in this. 

We think it clear, that the defense set up in the fourth plea 
is an answer to the action. If Dawson, when he intrusted his 
indorsement to Fellows, imposed the restrictions on its use 
which his testimony tends to prove; and if the bank had notice 
of such restrictions, before it purchased the note, then the pur- 
chase was at its peril; and the three indorsers having placed 
their names one after another, without anything to denote a 
joint liability, showed a prima facie case of several, consecu- . 
tive liability, which was notice to the bank that, without more, 
the condition had not been complied with. Purchasing in such 
cireumstances, good faith required the bank to see to it that 
defendant’s contidence was not abused. On the other hand, if 
it be shown that Gaston and Marks did indorse with an agree- 
ment to be equally bound with Dawson as co-indorsers, then 
the latter’s defense falls to the ground; for all such promises 
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are several as well as —— $ 2905), and may be sued sev- 
erally as well as jointly.—Steed v. Barnhill, 71 Ala. 157, 
Reversed and remanded. 


Cropron J., not sitting. 


Brantley v. Cameron. 
Final Settlement of Administrator's Accounts. 


1. Delivery, as perfecting gift—Delivery, actual or constructive, is 
necessary to perfect a gift of personal property. 


Aprrat from the Probate Court of Talladega. 

Tried before the Hon. Gro. K. Miner. 

In the matter of the final settlement of the accounts and 
vouchers of Mrs. Olive W. Cameron, as the administratrix of 
the estate of Mrs. Caroline H. Ford, deceased. The distrib- 
utees filed written objections to the account-current as stated 
by the administratrix, aud moved to charge her, among other 
things, with “a lot of silver-ware, valued at $100.” The only 
evidence adduced in reference to this item was as follows: 
Mrs. Ford, the decedent, bought a lot of silver-ware, at $50, 
at the administrator’s sale of her husband’s property in Geor- 
gia; and she carried it with her when she went to live with Mrs. 
Cameron, who was her sister. J. K. Weisinger had married 
a daughter of Mrs. Cameron, and lived in the house with them. 
Said Weisinger testified, as a witness for the administratrix, 
“that on one occasion while his wife and Mrs. Ford were 
present, his wife spoke to him about some silver-ware that she 
had heard was for sale very cheap, and asked him if he could 
let her have the money to buy it; that Mrs. Ford then 
remarked, “ What is the use of your buying silver-ware? You 
can have mine ;” that he did not see any silver-ware delivered 
to his wife by Mrs. Ford at the time, and could not say 
whether or not any silver-ware was ever delivered or turned 
over to his wife by Mrs. Ford, or by any one else.” The 
court refused to charge the administratrix with this item, and 
the distributees excepted; and they now assign this ruling, 
with others, as error, 
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Heriix, Bownon & Knox, for appellant, cited Sims v. Sims, 
2 Ala. 117; Huddleston v. Huey, 73 Ala. 215; Walker v. 
Crews, 73 Ala. 412. 


Jno. W. Bisnor, contra. 


SOMERVILLE, J.—We have examined the evidence in 
this cause with all proper care, and are not clearly satisfied 
that the finding of the Probate Judge is erroneous, except in 
one particular. The administratrix should have been charged 
with the item of silver-ware, shown to have been worth the 
sun of fifty dollars. The alleged gift of these articles by the 
deceased to Mrs. Weisinger is not sustained by the testimony ; 
the fact of delivery, either actual or constructive, not being 
proved. <A gift of personal property, without delivery, is 
ineffectual to pass the title to the dunee.— /uddleston v. Huey, 
73 Ala. 215. 

The judgment is reversed, and the cause remanded, that the 
account may be re-stated with this correction. In other par- 
ticulars, we find no error in the record. 


Eubank v. Clark. 
Final Settlement by Administrator of Insolvent Estate. 


1. Insolvent estate ; parties to settlement ; rights of distributees.—When 
a decedent's estate has been declared insolvent, the administrator and 
the creditors are the only necessary parties to the subsequent proceed- 
ings and settlements; but, if the estate proves to be in fact solvent, 
either by the failure of creditors to file their claims, or by the rejection 
of the claims filed, the surplus remaining belongs to the distributees, 
and they have the right to appear, on the final settlement of the admin- 
istrator’s accounts, for the purpose of establishing the fact and amount 
of such surplus; nor are they precluded by any former decrees or pro- 
ceedings, to which they were not parties, from surcharging the admin- 
istrator 3 accounts, or showing unauthorized expenditures made by him. 

2. Settlement of accounts of deceased administrator; duty of successor to 
compel, and liability for default.—On the death of an administrator with- 
out having made a settlement of his accounts, his successor in the ad- 
ministration may compel a settlement thereof by his personal repre- 
sentative, and recover a decree for assets converted, wasted or misap- 
plied by the deceased administrator (Code, §§ 2537-40) ; which statutory 
right carries with it a corresponding duty, both to the creditors and to 
the distributees of the estate, each of whom he represents on such settle- 
ment; and he is liable to them for the neglect ot this duty, or for any 
loss resulting from the want of proper diligence in its performance. 

3. Same.—li the administrator de bonis non fails to compel a settle- 
ment of the accounts of the deceased administrator, and the distributees 
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of the estate seek to charge him, on settlement of his accounts, with an 
alleged devastavit of the deceased administrator, the onus is on them to 
chew the fact and amount of such derastavit, and that it could have been 
recovered by the exercise of reasonable diligence on the part of the ad- 
ministrator de bonis non ; and the ase ertainment of this involves, practi- 
cally, a settlement of the accounts of the deceased administrator, which 
should be made on the same principles as a regular settlement by his 
personal representative. 

4. Objections by distributees to claims filed against insolvent estate.—The 
right to file objections to claims against insolvent estates has been ex- 
tended by statute approved December 4th, 1878 (Sess. Acts 1878-9, 
p. 69), to heirs and distributees, legatees and distributees; but the 
statute does not operate retroactively on estates which had been declared 
insolvent more than twelve months before its passage, nor authorize 
the distributees, on subsequent settlement with the administrator, to 
raise objections to claims which were properly filed and verified, and 
to which no objections were filed within the time allowed. 

5. Renting lands by administrator, and liability for rents.—When an 
administrator, in the exercise of his statutory authority, rents out the 
lands of the estate (Code, § 2446), he is required to secure the payment 
of the rent by ‘‘bonds or notes with two good and suflicient sureties ;’’ 
by which is meant, not men of good character or reputation for honesty, 
but men having property out of which payment may be compelled by 
legal process ; ‘and for the neglect of this duty—whether by taking only 
one surety, or by taking a surety who is known by him not to be good 
and sufficient, or whose sufficiency he has not good reason to balheee= 
he is liable to the parties beneficially interested in the estate, if loss to 
them is thereby caused; though he is not held to infallibility, and is 
only required to exercise the care and diligence which a prudent man 
would, under similar circumstances, exercise in his own business. 

6. Liability of administrator for interest.—An administrator is, prima 
facie, chargeable with interest, unless he makes the exc ulpatory attida- 
vit prescribed by the statute (Code, § 2520); and even when he makes 
this affidavit, and it is not controverted, he will be charged with inter- 
est, if there has been any unreasonable and unnecessary delay on his 
part in making settlement and distribution, as determined by the cir- 
cumstances of each particular case. 

7. Same.—lIn this case, the personal property of the estate having 
been sold in August, 1867, on a credit of twelve months, and the estate 
declared insolvent in July, 1868; it was held that the administrator, on 
final settlement of his accounts at the instance of the distributees, never 
having made a final settlement with the creditors, should be charged 
with interest from the Ist January, 1870, in the absence of evidence 
showing any reason for delay in distribution, although no days were 
fixed by the court for distribution among creditors. 

8. Liability for interest on rents.—For rents collected by an admin- 
istrator, or chargeable against him on settlement, he should not be 
charged with interest from the day on which they accrued, since, if 
punctually paid on that day, time would elapse before they could be 
distributed under the decree of the court; and where the amounts col- 
lected are small, compared with the necessary costs and expenses of a 
settlement and distribution under the decree of the court, this would 
excuse a reasonable delay until the aggregate collections could be dis- 
tributed without unnecessary costs and expenses, the statutory affidavit 
being made, and no bad faith imputed to the administrator. 

9. Duty of administrator in defending against claims, and liability for 
default.—It is the duty of the administrator of a solvent estate to defend 
it against claims presented, when he knows, or has just reason to be- 
lieve, that they are unfounded and unjust; and the insolvency of the 
—< does not relieve him from liability to the distributees for a loss 
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resulting from the neglect of this duty, although he may not be liable 
to the creditors, if, having knowledge of the facts, they also failed to 
file objections ; but, the measure of his liability tothe distributees being 
the loss which they have sustained by his neglect of duty, if no surplus 
remains after rejecting the unjust claims, they can recover nothing. 

10. Crops planted by decedent, and gathered by administrator; medical 
services for slaves.—Ii the decedent was engaged in planting at the time 
of his death, his personal representative was authorized to complete 
and gather the crop which had been planted (Code, §§ 2489-41), and to 
keep the estate together during the year; and on settlement of his 
accounts, he is chargeable with the proceeds of the crops raised, and 
entitled to a credit for the reasonable expenses of the plantation, in- 
cluding medical services to the slaves; but not for medical services to 
them during subsequent years, in the absence of evidence showing that 
it was his duty to furnish medical services to them. 

ll. Form of decree on settlement of administrator’s accounts.—On final 
settlement of the accounts of the administrator of an insolvent estate, at 
the instance of the distributees, it is irregular to render decrees in favor 
of creditors, for the use of the administrator, for the amount paid to 
each, and for the surplusin favor of the distributees. 

12. Same ; purchase of claims hy administrator.—li the creditors have 
not been paid in full, no decree for a surplus in the hands of the admin- 
istrator can be rendered in favor of the distributees; but, if the admin- 
istrator has purchased the claims of creditors, or has settled them in 
full for jess than the amount due, he is only entitled to a credit for the 
amount paid, with interest, and the surplus must be decreed to the dis- 
tributees. 

13. General adiministrator: expiration of office, and. settlement.—The 
office of a general administrator expires with the expiration of the term 
of office of the judge by whom he was appointed, unless he is continued 
in office by the succeeding judge (Code, § 2362) ; and when his office has 
thus expired by limitation, and he has made a final settlement of an 
estate committed to him, he can no longer claim or exercise any of the 
powers of an administrator, though no successor has been appointed in 
his stead. 


Arprrat from the Probate Court of Greene. 

Heard before the Hon. W. C. Oxrver. 

In the matter of the final settlement of the accounts of 
Thomas C. Clark, as administrator de bonis non of the insol- 
vent estate of John M. Eubank, deceased. Said Eubank died 
in Febrnary, 1861, leaving a widow and several children, and 
possessed of a tract of land, on which he resided, and about 
twenty slaves. Letters of administration on his estate were 
duly granted by the Probate Court of said county, in April, 
1861, to the widow, Mrs. Susan V. Eubank, who thereupon 
gave bond, with Wm. H. Knott and Thomas W. Sims as her 
sureties, and entered on the duties of the administration ; and 
she died in March, 1866, never having made any settlement of 
her administration. On the 12th March, 1866, letters of ad- 
ministration de bonis non were granted to Thomas C. Clark, as 
general administrator of the county. In August, 1867, the 
personal property belonging to the estate was sold by said ad- 
ministrator, under an order of court, on a credit of twelve 
months; and he charged himself, in his account-current filed 
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for settlement, with $1,124, as the amount realized from the 
sale. On the 8th June, 1868, the administrator reported the 
estate insolvent; and it was declared insolvent by the court, 
without any contest, by a decree rendered on the 13th July, 
1868. At the same time, the second Monday in August, 1868, 
was appointed as the day for a settlement of the accounts of 
the administrator, and the election of an administrator by the 
creditors, who were also notified to file their claims; but no 
settlement was made on that day, nor was any other order 
made in relation to the estate, so far as the record shows, un- 
til November 3d, 1880, when said Clark filed his resignation, 
and with it his accounts and vouchers for a final settlement, alleg- 
ing that there was nothing in his hands for distribution-—that 
he had distributed among the creditors all the assets he had 
ever received, and that the lands had been allotted to the chil- 
dren as their homestead. 

Thereupon, the children of the decedent filed their petition, 
alleging that the estate was in fact solvent, and there was a sur- 
plus i in the hands of the administrator for distribution ; and 
asking that they be made parties as distributees, and be allowed 
to contest the correctness of the adininistrator’s account-cur- 
rent. The administrator, who appeared in person and by 
attorney, and also “as surviving partner of the late firm of J. 
B. & T. C. Clark, attorneys at law, representing the creditors,” 
denied the right of the distributes to intervene, “alleging that 
the lands of the estate were set apart to the children, on their 
petition, in July, 1876, alleging the insolvency of the estate; 
which lands had been rented out annually from the declaration 
of insolvency in 1868, and was all the estate for distribution, 
except the sale-bill of personal property, after deducting dis- 
bursements made by him for the estate; and that in January, 
1877, he had stated an account, and made a settlement with the 
creditors out of court, and had paid them the estimated amount 
their claims were entitled to, and taken their receipts for the 
amounts paid them. But the court ruled, that no notice could 
be taken of said settlement out of court, and overruled the said 
objections of the administrator and creditors, and allowed said 
heirs to be made parties for any and all purposes; to w hich 
ruling the administrator and creditors excepted.” The court 
then proceeded with the settlement, each party reserving ex- 
ceptions to rulings adverse to them. 

The distributees sought to charge the administrator with a 
devastavit, because of his failure to compel a settlement of the 
accounts of Mrs. Eubank as administratrix in chief, by showing 
that she was in default to the estate on account of crops raised 
and sold, hire of slaves, assets collected and not accounted for, 


and that her sureties continued solvent for several years after 
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her death; and they submitted several motions in relation to 
these matters, and asked the court to state an account of the 
administration of Mrs. Eubank, and to charge the administra- 
tor with the amount which might be thus ascertained to be due 
from her to the estate. The court overruled and refused each 
of these motions, on objection by the administrator, and the 
distributees excepted. 

The distributees objected to the allowance of several claims, 
on which payments had been made by the administrator, and 
which he presented as vouchers, and filed written objections to 
their allowance ; but the court overruled the objections, because 
they were not filed within the time prescribed by law, and the 
distributees excepted. Among the claims thus objected to 
were several accounts in favor of Dr. H. B. Robinson, for 
medicines and medical services furnished to the family and 
slaves of the deceased, during the year 1861, 1862 and 1868, 
and an account for $87.50, as the price of seven bushels of salt 
on the Ist of August, 1863. The court having overruled the 
objections to the allowance of these claims as vouchers, the 
distributees then moved to charge the administrator with the 
amounts allowed on each of the claims, as for a devastavit, be- 
cause they were not proper charges against the estate. and he 
was guilty of negligence in not filing objections to their allow- 
anee. The court sustained this motion, and the administrator 
excepted. 

The administrator made the statutory affidavit as to the use 
of the funds of the estate (Code, § 2520), and the affidavit was 
not contested ; but the distributees moved to charge him with 
interest, notwithstanding the affidavit, on the ground that he 
was guilty of negligence and unreasonable delay in making 
settlement and distribution. On the evidence adduced on this 
point, the court charged the administrator with interest from 
the 1st of January, 1870, on the moneys collected by him be- 
fore that time; to which ruling the administrator reserved an 
exception. Exceptions were also reserved by both parties to 
the rulings of the court on the allowance of counsel fees and 
commissions; but these exceptions, not being considered by 
this court, require no notice. 

The administrator had rented out the lands of the estate for 
the year 1867, at the agreed rent of $760, taking the note of 
Andrew Logan, John H. Hord and H. McMillan for the rent, 
which stated on its face that a statutory lien on the crops was 
reserved ; but he collected only $100 of the rent, and charged 
himself with that sum only. The distributees moved to charge 
him with 8660, the uncollected balance, with interest thereon 
from the Ist of January, 1868, on the ground that it was lost 
to the estate by his laches. As to this ‘matter, the evidence in- 
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troduced showed, in substance, that Hord and MeMillan, the 
two sureties on the note, were men of good repute for honesty, 
but that Hord owned very little (if any) property, and MeMil. 
lan but little above his legal exemptions; and the administra. 
tor himself testitied, against the objection of the distributees, 
that the crops were damaged and swept away by an overflow 
of the river, and his statutory lien and remedy were thereby 
rendered worthless. On the evidence adduced, the court re- 
fused to charge the administrator with the amount, and the 
distributees excepted. 

The administrator also rented out the lands during several 
other years, and collected about $500, for the rents of 1874 
and 1875, by suing out an attachment against the crops; and 
he asked a credit for $40, as amount of fees paid his firm for 
services in suing outthe attachment. The distributees objected 
to the allowance of this voucher, offering to show that the ad- 
ministrator had taken only one surety on the note for the rent, 
and insisting that he thereby rendered himself liable for any 
loss that might ensue, and could not charge the estate with at- 
torney’s fees in trying to collect the debt. The court, on mo- 
tion of the administrator, rejected the evidence, and overruled 
the motion of the distributees ; to which ruling they duly ex- 
cepted. 

Vim. H. Knott, one of the sureties on the official bond of 
Mrs. Enbank as administratrix in chief, died in August, 1868, 
leaving a considerable estate ; and in November, 1868, letters 
of administration on his estate were granted to said Thomas C. 
Clark, as the general administrator of the county. Clark was 
appointed general administrator on the 5th of November, 1868, 
by the probate judge then in office; and on the 26th Novem- 
ber, 1874, one John R. Taylor was appointed g — ad minis- 
trator by the succeeding judge of probate. In Januar y, 1876, 
Clark made a final settlement of his administration of “Knott's 
estate, and accounted for the assets which he had received and 
distributed ; but he did not resign, nor was any successor in 
the administration appointed. Said Knott became surety for 
said Eubank in his life-time, on a promissory note payable to 
the administrator of one Dallas; and this note was duly pre- 
sented and filed asa claim against said Eubank’s estate, both 
before and after the declaration of insolvency. A judgment 
was afterwards recovered on the note, which was paid by Clark, 
as administrator of Knott’s estate, and again filed by him asa 
claim against said Eubank’s estate, as shown by the following 
memorandum, indorsed on it by ‘the probate judge: “This 
claim (No. 8) of F. B. Dallas, administrator, filed against the 
insolvent estate of J. M. Eubank, having been paid by T. C. 


Clark, administrator of estate of W. H. ‘Knott, deceased, ona 
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judgment of the Circuit Court of Greene county, debt $770, 
and custs $23.30, the administrator of Eubank withdraws his 
objections, and refiles, or files the same, for said amount paid, 
as a Claim in favor of the estate of W. HI. Knott.” It was 
shown that this claim was not included in said Clark’s  settle- 
ment of his administration of Knott’s estate; and the court, 
holding that Clark was no longer the administrator of said 
Knott’s estate, appointed an administrator ad litem to represent 
said estate, and rendered a decree in his favor for the pro-rata 
share of the assets to which the claim was entitled, to be by 
him paid over to an administrator de bonis non when appointed. 
Clark insisted on his right to retain the money allotted to this 
claim, as administrator of said Knott’s estate ; and, this motion 
being overruled by the court, he asked that no execution be 
issued in favor of the administrator ad Jitem, but that he be 
directed to charge himself as administrator of Knott's estate 
with the amonnt so decreed against him. The court overruled 
and refused this motion also, and rendered a decree as above 
stated ; to which ruling and decree the administrator excepted, 
individually, and as surviving partner of the legal firm who, as 
attorneys, tiled the claim in favor of Knott's estate. 

On the statement of the account by the court, a balance of 
$4,493.85 was found against the administrator, as the amount 
of assets with which he was chargeable, and the court  pro- 
ceeded to decree distribution of this sum among the parties 
entitled. The distributees insisted that nothing should be dis- 
tributed among the several creditors whose claims had been 
allowed, on the ground that the administrator had settled with 
them, and taken their receipts in full discharge of their claims ; 
and they contended that whatever profit resulted from the 
transaction enured to the benetit of the estate, and of themselves 
as distributees. It was shown that, on the Ist January, 1877, 
the administrator had distributed among the several creditors 
the sum of $1,445 then in his hands, which was about fifty- 
three per cent. of their claims, taking their respective receipts ; 
and one of these receipts was produced, which was signed by 
Tyree & Co., and in these words: “The lands belonging to the 
insolvent estate of John M. Eubank having been set apart to 
the children as a homestead, and the same being all the estate, 
Thos. C. Clark, the administrator, has paid me the sum of $186, 
the estimated amount due as a distribution on my claim above 
stated. This is to be a full settlement of said claim, unless the 
lands shall revert to the estate after the youngest one of said 
Eubank’s children shall arrive at the age of twenty-one years ; 
in which event, [am to have my pro-rata share of whatever 
may arise from asale of said lands.” The other receipts, as 
the administrator testified, were in similar form. After hear- 
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ing all the evidence, the court rendered a decree in favor of 
each creditor, for the use of the administrator, for “the amount 
paid by him on the Ist January, 1877, in satisfaction of said 
claim,” with interest thereon up to the day of the settlement ; 
and a balance of $217.25 being left in the administrator’s hands, 
it was decreed to the distributees. 

Each of the parties appeals from this decree, and each assigns 
as error all the adverse rulings of the court. 


Tuos. Seay, and E. W. DeGrarrenren, for the distributees. 


Tuos. R. Rovutnac, and Tuos. W. Coreman, for the admin- 
istrator and the creditors. 


CLOPTON, J.—1. Special statutory provisions for the dee- 
laration and settlement of insolvent estates, constituting an en- 
tire and complete system, have been enacted, which seem to 
indicate that the administrator and creditors are the only nee- 
essary parties to such declaration and subsequent settlements, 
on the presumption that the heirs and distributees have no 
further interest. If, however, the estate proves solvent, be- 
cause of the rejection of claims filed, or of the failure of cred- 
itors to file their claims, and a surplus remains, after satisfying 
the claims filed and allowed, it can not be applied in payment 
of debts not filed in proper time, but passes to the distributees. 
In order to show that a surplus remains for distribution, the 
distributees have the right to appear on the settlement of the 
administrator and make objection to his account, by sur- 
charging it, or on account of unauthorized expenditures, which 
they are not precluded from making, by any antecedent pro. 
ceedings and decrees of the court. 

2. At common law, the authority of an administrator de 
bonis non extends only to such property as remains in specie, or 
unadministered. He is not authorized to have an account for 
assets converted, wasted or misapplied by the administrator in 
chief. Only creditors or distributees can maintain a suit 
against a former representative, for an account and settlement 
of assets wasted or misapplied. The rule of the common law 
was abrogated by the act of 1846, and by the act of February, 
1858, the provisions of which are embodied in sections 2537 
to 2540, inclusive, of the Code of 1876. It is provided, that 
upon the death of an administrator, without having made final 
settlement, his personal representative must file the account and 
vouchers, and make final settlement of his administration ; to 
which settlement the administrator de bonis non must be made 
a party, and a decree must be rendered in his favor, for the 


amount found due by the deceased administrator, or for the 
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delivery of any personal property in his hands. On such set- 

tlement, the administrator de bonis non represents the estate, 

and the creditors and distributees, who can claim nothing, as 

to the personal property, except through him, when the estate 

requires further administration. 

It will not be controverted, that, by the common law, it is 
the duty of the administrator de bon/s non to obtain possession 
of all the assets of the estate that remained in specie, and, for 
this purpose, to exercise due diligence, and, if necessary, resort 
to appropriate legal proceedings. If he failed to reduce them 
to possession, and the estate sustained loss by reason of his neg- 
ligenee, he is liable therefor.— Wilkinson v. Hunter, 37 Ala. 
268. The statutes do not change or modify the duties and ob- 
ligations of an administrator de bonis non, but enlarge the 
kinds and character of the assets which he is entitled to receive 
and recover. 

The statutory grant of authority to recover against the former 
administrator, for assets converted, wasted, or misapplied, 
carries with it the correlative duty to use proper diligence to 
recover, and to protect the estate against loss. Armed by law 
with the authority to obtain a deeree for the amount due by 
his predecessor, and being the only person in whose favor a 
decree can be rendered, he is charged with the primary duty of 
its recovery. In Glenn v. Billingslea, 64 Ala. 345, it was held: 
“The administrator de bonis non has the right, and it is his 
duty, to reduce to his possession all the assets of the estate, 
whether changed in form or not, which the former administra- 
tor has not disbursed in due course of administration ; with the 
exception, that the outgone administrator may retain assets in 
his hands, to repay himself for any excess of disbursements he 
may have rightfully made.”— Waring v. Lewis, 53 Ala. 615. 

3. The distributees moved to charge the administrator de 
bonis non with the amount of an alleged devastavit of the ad- 
ministratrix in chief. It seems that no effort was made to 
have a settlement, or to recover the amount, if any, due by 
her for assets not properly and legally disbursed. If there 
was an amount due, which was lost by his negligence, he is 
liable therefor. It is the right of the distributes to have an 
investigation and adjudication, whether she was guilty of a 
devastavit : and, if so, to what amount, and w hether it could 
have been recovered by the administrator de bonis non, by the 
use of reasonable diligence. The burden of showing both the 
amount due, and that it could have been recovered, is on the 
distributees. The ascertainment of the amount involves, prac- 
tically, a settlement of the administration of Mrs. Eubank, 
which should be made on the same principles, as if her personal 
representative had made a reguiar settlement. 
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The peculiar state and condition of the country, and the de- 
preciated currency in circulation, during the greater part of 
her administration, should have due consideration; being an- 
thorized to complete and gather the crops commenced by the 
decedent, if any, she will ‘not be charged with the hire of the 
slaves for the year of his death, but with the proceeds of the 
crops, after deducting the expenses of the plantation ; and al- 
lowances should be made for nec essary and proper expenditures 
in boarding, clothing and educating the distributees, not to ex- 
ceed the assets in her hands, and to be charged against their 
respective distributive shares. 

4. When a claim is properly filed against an insolvent estate, 
and no objections are tiled within twelve months after the 
declaration of insolvency, the allowance of the claim is a matter 
of right secured to the creditor by statute.—Clark v. Know, 
70 Ala. 607. The act of December 4th, 1878, amendatory of 
section 2575 of the Code of 1876, extended the right to file 
objections to claims to heirs at law, legatees, devisees, and dis- 
tributees, which was previously conferred on the administrator 
and creditors only.—Acts 1878-9, p. 69. The operation of the 
act is not retro-active. When an estate had been declared in- 
solvent more than twelve months before the passage of the 
act, the right to file objections is not secured to a distributee. 
The court did not err in allowing the claims which had been 
properly verified and filed, and to which no objections had 
been filed within twelve months after the declaration of in- 
solvency. 

5. The statute authorizes administrators to rent the lands of 
the deceased, at public auction or privately, securing the pay- 
ment of the rent by bonds or notes, with two good and suft- 
cient sureties.—Code, § 2446. Without the statute, the ad- 
ministrator had no authority to rent the lands. By the statute 
it is made his duty, whenever resort thereto is necessary to pay 
the debts. One good and sufficient surety does not comply 
with the statutory requirement. If an administrator takes two 
sureties for the payment of the rent, one good and sufficient, 
and the other not, his insufficiency being known to him, or he 
not having good reason to believe him sufficient, and loss is 
sustained by reason of the insufticiency of the one, the admin- 
istrator is responsible therefor. ‘The sufficiency meant by the 
statute does not repose on good character, or reputation for 
honesty. but on the feasibility of a compulsory collection of 
the amount. When an administrator takes two sureties, and 
has good reason to believe they are both good and sufticient— 

enerally reputed to be good—he is not responsible, though a 
- may occur. While an administrator will not be held to 


infallibility, the law exacts the care and diligence which a pru- 
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dent man would exercise in his own business of a similar char- 

acter.— Walls v. Grigsby, 42 Ala. 473; Lee v. Lee, 61 Ala. 

590; Moore v. Randolph, 71 Ala. 575; Munden v. Bailey, 

71 Ala. 63. 

6. The principles on which, and the circumstances under 
which an administrator is chargeable with interest, have been 
frequently and well settled. Prima facie he is chargeable, 
but may relieve himself from the charge by making the 
statutory affidavit. But the exculpatory oath will not re- 
lieve the administrator in every case, although it may not be 
successfully controverted. If there is unnecessary and un- 
reasonable delay in making settlement and distribution of the 
money on hand, interest will be charged ; not on the ground 
that he has used the money, but as compensation to those en- 
titled to it for the damage occasioned by the delay. What 
time is an unreasonable delay, depends on the circumstances of 
each case—on the situation and condition of the estate, the 
complication of its affairs, and the obstacles to an earlier settle- 
ment and distribution.—Clark v. Anow, TO Ala. 607; Clark 
v. Hughes, 71 Ala. 163. 

7. The statute requires the administrator of an insolvent es- 
tate to make a settlement of his accounts, at such time as the 
court may appoint, not less than nine, nor more than fifteen 
months, from the time the estate is declared insolvent. At such 
settlement, the court must decree to each creditor, whose claim 
has been allowed, his proportion of the moneys found due from 
the administrator, reserving a ratable proportion for such claims 
as may be contested and undecided ; and a similar settlement 
and distribution must be made at least every six months there- 
after, at such times as the court may appoint, until the estate 
is tinally settled and distributed.—( ‘ode, S$ 2577, 2578. These 
statutory provisions show, that the poliey of the law is the 
speedy distribution of the moneys collected by the administra- 
tor; not to suffer them to be unemployed, while interest is 
running on the claims against the estate. It does not appear 
from the record, that any times were appointed by the court 
for settlements by the administrator of the insolvent estate, 
except the second Monday in August, 1868, as the time for 
making the settlement required by section 2559. The estate 
was declared insolvent, July 13, 1868, and the personal property 
was sold in August, 1867, on a credit of twelve months. 
Twelve months are allowed for filing objections to claims, and 
a partial settlement and distribution could have been made 
within a short time thereafter. On January 1, 1870, the ad- 
ministrator had in hand over fourteen hundred dollars in money, 
and no reasons are shown why its distribution should have been 
longer delayed. January 1, 1870, is, under the circumstances of 
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this case, a reasonable time, from which to charge interest on 
this amount, and the rent of the land for 1867, and on any de- 
vastavit of the administratrix in chief, if the administrator de 
bonis non shall be held liable for either or both, on the princi- 
ples above stated. 

8. Interest, however, should not have been charged on the 
rents from the first day of January sueceeding the year during 
which they acerued. If they were punctually paid, the ad- 
ministrator could not have distributed them on the same day. 
A settlement must be made, and distribution decreed by the 
court. No time was appointed by the court for a settlement ; 
and when the amounts collected are so small, the costs and ex- 
pense of a settlement may have occasioned more damage to 
the estate, than the loss of the interest. These considerations 
may have moved the administrator in delaying distribution, and 
as no bad faith is charged, and the exculpatory affidavit was 
made, January 1, 1876, appears to us to be an equitable date, 
from which to charge interest on the aggregate amount of the 
rents received after 1869. Generally, interest is calculated on 
the receipts and disbursements; but as the administrator dis- 
tributed, January 1, 1877, among the creditors, the amount of 

assets admitted to be in his hands, which, though irregular, ap- 
pears to have been in good faith, interest, in this case, should 
be charged to that date; and from the aggregate of principal 
and interest, the amount distributed and the proper commis- 
sions of the administrator deducted, and interest charged on the 
balance from that time. 

The following authorities will furnish a sutticient guide for the 
allowance of counsel fees and commissions: Moore v. Ran- 
dolph, 70 Ala. 575; Munden v. Bailey, 70 Ala. 63; Moody v. 
Hemphill, 71 Ala. 169; Teague v. Corbitt, 57 Ala. 529. As 
there will be another trial, and futher litigation, it is un- 
necessary for us to pass on the present allowances. 

9. It is the duty of the administrator of a solvent estate, to 
defend claims preferred against it, which he knows, or has good 
reason to believe, are unjust and unfounded ; and the appro- 
priation of the assets of the estate to the payment of such 
claims, if in fact unfounded and illegal, is a devastavit.— Teague 
v. Corbitt, supra. The question is, whether the declaration of 
insolvency, and the administration of the estate as an insolvent 
estate, relieve the administrator from liability to the distributees, 
for failing to file objections to claims, which he knows, or has 
good reason to believe, or the means by proper diligence of as- 
cértaining, to be unfounded, or which show, prima facie, their 
invalidity as claims. In Thornton v. Moore, 61 Ala. 347, it is 
said: “It is the duty of the personal representative, and the 
right of each creditor, to contest the allowance of any and 
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every claim which shall be preferred, if believed invalid; and 
a full and fair opportunity for an examination and contest of 
the claims, the statute intends to afford.” To whom does the 
personal representative owe this duty? Certainly, and prima- 
rily, to the creditors. When a claim is filed against the estate, 
which he knows, or has good reason to believe, is unjust, and 
he informs the other creditors of its invalidity, who, upon being 
informed, decline to exercise their right to contest, it seems that 
he has performed his duty to them. Notwithstanding the decla- 
ration of insolvency, it is one and the same estate, represented 
by the administrator as an entirety. The creditors represent 
their several and distinct interests. The administrator alone 
represents the estate, and is the representative, not only of the 
creditors, but of all persons who have contingent interests. 
We have previously said, that any surplus which may remain, 
after satisfying all allowed claims, passes to the distributees, and 
for this reason they are proper parties to the final settlement of 
the administrator. They have an interest in the estate—in the 
rejection of all unfounded claiins—to the end that a surplus 
may remain for distribution. If their interests are not guarded 
and protected by the personal representative, they are without 
protection. The administrator owes to the distributees a duty 
to contest an unjust or illegal claim filed against an insolvent 
estate, the same as to defend a similar claim when preferred 
against a solvent estate, the measure of his liability being the 
loss sustained by them as distributees. If no surplus for dis- 
tribution would remain, were the invalid claim disallowed, no 
damage has accrued to them, as distributees, by its allowance. 

10. The intestate died during the year 1861; and from the 
nature and kinds of his property, it is reasonable to infer that 
he was engaged in planting. The administratrix was authorized 
to keep the estate together during that year, and to complete 
and gather the crops commenced by the decedent. The pro- 
ceeds of the crops, the expenses of the plantation being de- 
ducted therefrom, were assets in her hands. The claim for 
medical services and medicines during 1861 shows, prima facie, 
a valid claim against the estate ; and the administrator should 
not have been charged with its proportion of the money dis- 
tributed by him. The account for services of Dr. Robinson, 
during 1862, shows they were rendered after the expiration of 
the year of the death of the intestate ; and the claim is not, 
prima facie, a charge against the estate——Pearson v. Dar- 
rington, 32 Ala. 227. There may have been circumstances, 
under which it became a necessity, and was the duty of the ad- 
ministratrix, to furnish medical attention to the slaves ; but, if 
such circumstances existed, they are not shown by the record. 
The remaining account, which is for salt, not only shows it is 
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not a charge against the estate, but the salt is estimated at Con- 
federate prices. In the absence of proof, other than shown by 
the record, we are constrained to hold, that the administrator 
is chargeable with the proportion of the money distributed by 
him to the claims for 1862, 1863, and 1864; although, as to 
such parts of the claims as are for medical services and medi- 
cines furnished the family of the deceased, including the dis- 
tributees, or some of them, aud in consideration of the peculiar 
and troublous condition of the country, the motion of the dis- 
tributees does not commend itself to the favorable consideration 
of the court. 

We observe for the guidance of the court on another trial, 
that if the assets of the estate are insufficient to satisfy in full 
the claims allowed, exclusive of the claims of Dr. Robinson for 
the three years last mentioned, the amounts of the other claims 
being ascertained as we shall hereafter direct, the above charge 
ought not to be made. The validity of the claims was open to 
the creditors, they had an equal right to contest, and have no 
cause to complain. 

- 11. The record contains a statement of the amounts of the 
allowed claims, including interest to the day of settlement. In 
distributing the assets, the court decreed to each creditor, for 
the use of the administrator, the sum paid by him to such cred- 
itor on January 1, 1877, on the ground that such sum was paid 
in full satisfaction of the claim; and distributed the surplus 
among the distributees. The form of the decrees is irregular ; 
but, whether the irregularity is error without injury, we are 
unable to determine from the record. The difficulty arises, in 
part, from the fact, that the administrator also represents the 
creditors, as their attorney. The receipt of one of the eredi- 
tors—the others being of the same tenor, names and amounts 
only varying—does not show a satisfaction of the claim, or an 
acquittance of the estate. On the face of the receipt, it pur- 
ports to be in full of the personal assets, reported by the ad- 
ministrator to be in his hands for distribution, and which were 
represented as all of the estate, except the lands. If there be 
other assets, not then reported or known to the creditors, they 
are not debarred from claiming their application to the payment 
of their debts. If these claims still belong to the creditors, 
and further payments enure to their benefit, the distributees 
are not entitled to receive any thing, until the claims—that is, 
their total amounts—are satisfied in full. 

12. But a trustee will not be permitted to make a profit out 
of the estate which he represents ; and if he purchases a claim 
against the trust estate, or satisfies it, at less than its face value, 
he is entitled to be reimbursed only the amount paid by him, 


with interest. If it shall be made to appear that the creditors 
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assert no further claim against the estate—that the claims 
really belong to the administrator, and further payments there- 
on will enure to his benefit, without liability to account to the 
creditors—the amounts to be allowed on the claims are the 
sums paid by the administrator thereon. The question to be 
determined by the court is, Who is the beneficial owner of the 
claim, the administrator or the creditor? And accordingly 
as this question is decided, the amounts of the claims must be 
determined. 

13. The act of April 23, 1873 (Acts 1872-3, 123), which is 
embodied in section 2362 of the Code, provides, that the oftice 
of general administrator shall expire with the expiration of the 
term of the judge by whom he is appointed, unless the sue- 
ceeding judge shall continue him in office. Clark, to whom, 
as general administrator, the estate of Knott, who was a credi- 
tor of the estate of Eubank, was committed, never resigned 
as general administrator, and hence can not claim the benefit 
of the provisions of section 2410. [is term of office of general 
administrator expired with the expiration of the term of office 
of the judge te appointed him, the succeeding judge not 
having continued him in oftice. He was, thereafter, without 
capacity to fulfill the office of administrator, other than to 
make settlements of the estates committed to his charge as 
general administrator. This was done when he made a final 
settlement. An administrator de bonis non, who would have 
been authorized to receive the money, should have been ap- 
pointed.—Landford v. Dunklin, 71 Ala. 594. It may be, 
that should a liability be fixed on the administrator de bonis 
non, on account of a devastavit committed by the administra- 
trix in chief, the amount of such liability, Knott being a surety 
on her bond, may be set off, pro tanto, against the sum decreed 
to his estate; but this we do not decide, as the question does 
not arise, and sufticient facts are not afforded by the record. 

We find no error in the rulings of the court not specially 
considered, and deem it unnecessary to notice them in detail. 
An application of the principles settled will probably be a suf- 
ficient guide on another trial. 

If « surplus of personal assets should remain for distribution, 
the widow is entitled to a distributive share thereof, and her 
estate should be represented by a personal representative, or an 
administrator ad litem. 

Reversed and remanded. The appellees in each appeal will 
pay the costs of appeal in this court, and in the Probate Court, 
except of the transcript, which will be divided between them. 
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Standifer v. Swann & Billups. 
Ejectment by Trustees of Railroad Lands. 


L. Deed of corporation, executed by agent.—A corporation can not ap- 
point an agent to convey lands, except by the vote of its directors, or 
other managing board, in whom the power to sell is reposed by charter, 
or by the general law; and without legal proof of such corporate act, a 
deed purporting to be executed in its name by an agent is not evidence 
of title, though it may operate as color of title. 

2. Same; estoppel by ratification of agent’s act.—li_ the corporation be 
held to have ratified the acts of one assuming to act as its agent in sell- 
ing and conveying lands, by its knowledge of the fact that he was so 
acting, such ratification would only operate as an equitable estoppel, of 
which courts of law can not take cognizance in an action involving the 
legal title. 

3. Title of purchasers to lands acquired from railroad company, under 
provisions of Debt Settlement Act.—Under the 19th section of the act ap- 
proved February 23, 1876, commonly called the Debt Settlement Act, 
such lands as ‘‘had been sold by said railroad company [ Alabama & Chat- 
tanooga} under the authority reserved to it by the act of February 11th, 
1870,”’ were excepted from the operation of the deed to Swann « Bil- 
lups as trustees, and ‘‘the titles of all bona fide purchasers of any por- 
tions of said lands acquired under said authority’’ were confirmed ; but 
the act does not create any new title, nor confer a legal title on a pur- 
chaser from one who, without authority, assumed to act as agent of the 
railroad company, although he may invoke an equitable estoppel against 
the corporation from its knowledge and presumed ratification of the acts 
of such agent. 

4. Sale of lands by railroad company under act approved February (1th, 
1870,.—Under the provisions of the act approved February llth, 1870, 
“to loan the credit of the State to the Alabama and Chattanooga Rail- 
road Company for the purpose of expediting the construction of the 
railroad of said company” (Sess. Acts 1869-70, pp. 89-92), the right was 
reserved to the railroad company to sell any part of the lands in accord- 
ance with the terms of the grant by Congress, but with the proviso 
added, that ‘‘the proceeds of said sales shall be appropriated tothe pay- 
ment of the first mortgage bonds of said company” (§ 1); and by force 
of this proviso, a conveyance by the corporation to its attorney, in pay- 
ment of fees for professional services rendered, would convey no title, 
he being chargeable with notice of the trust. 


AppEat from the Cireuit Court of DeKalb. 

Tried before the Hon. Leroy F. Box. 

This action was brought by John Swann and John A. Bil- 
lups, as trustees, against Frank H. Standifer and wife, to re- 
cover the possession of a tract of land, which was described in 
the complaint as “the whole of section seventeen (17), town- 
ship seven (7), range nine (9) east (except the north-west quar- 
ter of the north-west quarter of said section), and the south 
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half of the south-east quarter, and the south half of the south- 
west quarter of section nine (9), in same township and range ;” 
and was commenced on the 25th April, 1881. The cause was 
tried on issue joined on the pleas of not guilty, and the statute 
of limitations of ten years ; and the plaintiffs had a verdict and 
judgment, under the rulings of the court. 

The plaintiffs adduced evidence showi ing that the lands sued 
for were embraced in the grant of public lands by Congress to 
the State of Alabama, toaid in the construction of certain rail- 
roads, under the act approved June 3d, 1856, which was re- 
newed and extended by subsequent act approved April 10th, 
1869 ; and they offered in evidence these two acts of Congress, 
the several acts of the General Assembly of Alabama relating 
to the railroads for whom the grant was made, and the several 
acts relating to the Alabama and Chattanooga Railroad Com- 
pany, as the successor of the original railroads : ; also, the act 
approved February 23d, 1876, commonly called the Debt Set- 
tlement Act, and the mortgage, or deed of trust, executed to 
them by Governor Houston, in the name of the State, under 
the provisions of that act. It was agreed that these several 
statutes might be read from the volumes published by author- 
ity, as if they were set out in the bill of exceptions; but it is 
not necessary to state their provisions, or even their substance, 
except as referred to in the opinion. The first section of the 
act approved February 11th, 1870, entitled “An act to loan the 
credit of the State of Alabama to the Alabama and Chattanooga 
Railroad Company for the purpose of expediting the construc- 
tion of the railroad of said company, within the State of Ala- 
bama,”” provided for the issue of State bonds to the railroad 
company, on receiving bonds of the company secured by first 
mortgage on its lands, “with this reservation: That the said 
Alabama and Chattanooga Railroad Company shall have the 
privilege and right of selling said lands, or any part thereof, in 
accordance with the act of Congress granting the same ; pro- 
vided, however, that the proceeds of said sales shall be appro- 
priated to the payment of the aforesaid first mortgage bonds 
of the said railroad company issued to the State.”—Sess. Acts 
1869-70, p. 90. The 19th section of the Debt Settlement Act, 
under which the deed to the plaintiffs was executed by the 
State, specitied what property, rights, &e., should pass to them 
under the deed, using these (with other) words: ‘All money 
yet unpaid by purchasers of any parts, parcels or portions of 
said lands embraced in said mortgage to the State by said rail- 
road company, and which have been sold by said railroad com- 
pany, under the authority reserved to it in said act of the 11th 
February, 1870; but the title of ail bona fide purchasers of any 
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portion of said lands, acquired under said authority, is hereby 

contirmed.”—Sess. Acts, 1875-6, p. 145. 

The defendants claimed as sub-purchasers from said railroad 
company, under a conveyance from said company to F. P. 
Stanton and Lemuel J. Standifer, and a subsequent conveyance 
from said Standifer to them. The deed from said Standifer 
to defendants was dated the 28th March, 1872, and no question 
was raised as to its regularity. The deed from the railroad 
company to Stanton and Standifer, which was dated July 7th, 
1871, and recited the payment of $1,560 as its consideration, 
purported to be signed by the railroad company, “by J.C. 
Stanton, general superintendent and attorney in fact.” When 
this deed was offered in evidence, plaintiff objected to its ad- 
mission, * because there was no evidence showing that said J. 
C. Stanton had any written authority to execute said deed ; but 
the court allowed it to go to the jury as evidence, under the 
plea of the statute of limitations of ten years, as showing claim 
of title by the defendants.” The defendants then introduced 
said Lemuel J. Standifer as a witness, “who testified, that he 
had acted for several years as attorney for the Alabama and 
Chattanooga Railroad Company, in procuring rights of way 
for the construction of their road, defending damage suits 
against it, prosecuting trespassers on its property, and procur- 
ing the settlement of claims for and against it; that on the 7th 
July, 1871, he was in Chattanooga, in the office of said J. C. 
Stanton, who was the general superintendent of said company, 
and the general manager of its business, particularly in the 
construction of its road; that there were also present at the 
time six of the stockholders of said company, there being only 
ten stockholders in all; that said Stanton then and there stated, 
in the presence of said stockholders, that he ‘had authority to 
sell the lands of said company, and to execute deeds to the 
same, and had been selling and conveying the lands of said 
company for some time ;’ and that no objection or dissent was 
made by said stockholders to this statemént of said Stanton, 
nor did they in any manner question the authority of said Stan- 
ton to sell and convey said lands. Witness further stated, that 
said Stanton had been for some time selling said lands, and ex- 
ecuting deeds to the same, all up and down the line of said 
railroad, from one terminus to the other, and had made a large 
number of sales and conveyances, signing and executing them 
as said deed to witness was signed and executed ; that he (wit- 
ness) had never heard of any objection to-the authority of said 
Stanton to sell said lands and execute deeds to the same, either 
from said railroad company, or from any one acting for it; 
that — under these facts, and under the powers conferred 


on said railroad company by said act approved February 11th, 
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1870, he agreed to accept said deed in payment for his said 
services, Which said railroad company was then due him, ren- 
dered and performed as attorney as aforesaid, but paid no 
money for said deed, and promised to pay none ; that the only 
consideration for said deed was the said services so rendered by 
him; that said F. P. Stanton, one of the grantees named in 
said deed, was a son of said J. C. Stanton, and neither paid nor 
promised to pay anything for said deed.” This was all the 
evidence offered as to the execution and consideration of said 
deed to Standifer; and the defendants also proved possession 
of the land by them, from the date of their deed to the com- 
mencement of this suit. 

The defendants requested the following charge to the jury : 
“If the jury believe, from the evidence, that the deed read ‘in 
evidence, dated the 7th July, 1871, and purporting to be 
signed by said railroad company, by J. C. Stanton as general 
superintendent and attorney in fact, was so executed on that 
day, in payment for services rendered by said Lewis J. Stand- 
ifer to said railroad company, as shown in his testimony ; and 
that said Standifer, on the 28th March, 1872, executed to de- 
fendants the said deed also read in evidence; and that said 
deed was duly recorded in said county on the 12th March, 
1873; arf that defendants went into possession of said lands 
under said deed, and have continued in possession of the same, 
exercising acts of ownership, and claiming the land as their own 
under said deed, up to and on the 23d February, 1876, the day 
on which the General Assembly passed the said act read in evi- 
dence; then the State confirmed and ratified the said deed to 
said Standifer, and their verdict must be for the defendants.” 
The court refused this charge, with others asked by the defend- 
ants, and instructed the jury, on the written request of the 
plaintiffs, that they must find for the plaintiffs, if they believed 
the evidence. The defendants excepted to the charge given, 
and also to the refusal of the several charges asked, and they 
now assign these rulings as error. 


Denson & Disque, for appellants. 


S. F. Rice, contra. (No briefs on file.) 


SOMERVILLE, J.—The evidence shows a clear prima facie 
right of recovery in the plaintiffs, to the lands sued for, unless 
the defendants have succeeded in showi ing a better title. 
~~ & Billups v. Lindsey, 70 Ala. 507 ; Swann & Billups 
. Larmore, Ib. 555. 
The defendants seek to do this by the introduction in evi- 
dence of a deed, purporting to be the deed of the Alabama and 
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Chattanooga Railroad Company, which is shown to have been 
executed by one Jolin C. Stanton, as general superintendent, 
who also claimed to be attorney in fact of said railroad com- 
pany. The question is, Did this deed, under the facts of this 
ease, convey to the grantees the legal title to the lands? 

It may be conceded, that the Alabama and Chattanooga 
Railroad Company itself had the lawful right to convey the 
lands, in accordance with the act of Congress under which they 
were granted, subject to the trust that the proceeds of sale 
should be appropriated to the payment of the first mortgage 
bonds of the company, issued to the State—Acts 1869-70, pp. 
89-90; Swann & Billups v. Larmore, supra. The Fs 
case, then, is reduced to an inquiry as to the agent’s authority 
to make the sale. Was John C. Stanton the attorney in fact 
of the railroad company, duly authorized by them to make the 
deed? and, if so, has this fact been established by proper legal 
evidence ? 

In this State, all conveyances for the alienation of landsar e 
required to be written or printed on parchment or paper, and 
must be signed at their foot by the grantor, or contracting 
party; and if the conveyance is made by an agent, he is re- 
quired by statute to have “a written authority.”—-Code 1876, 
§ 2145. So,every contract for the sale of lands, which is re- 
quired by our Statute of Frauds to be in writing, if executed 
by an agent, must be also under written authority.—Code, 
$2121. It is manifest that no body corporate can appoint an 
agent to convey lands, except by the vote of its directors, or 
other managing board, in whom the power to sell may be re- 
posed by charter, or by general law.—Angell & Ames Corp. 
(11th ed.) § 232; Wood’s Field on Corp. § 220; Tenn. &e. R. 
R. Co. v. FE. Ala. Railway Co., 73 Ala. 426. The defendants 
have failed to produce any corporate proceedings, or minutes, 
showing the appointment of Stanton as agent of the railroad 
company, with authority to sell and convey lands. This was 
the best and only legal evidence of such authority, and, in the 
absence of it, the deed from Stanton would be no evidence of 
title, but only of color of title ; and it was properly limited by 
the court, in its legal operation, to the latter purpose. 

It is insisted that the Alabama and Chattanooga Railroad 
Company would have been estopped to deny the authority of 
Stanton, because they were cognizant of the fact that he was 
assuming to act as their authorized agent in making sales of 
their lands; that he was impliedly authorized to make the deed 
in question, because thus held out by the company as their 
agent ; and that this estoppel must operate on the plaintiffs who 
claim through privity of title with said company. It is also 


said, that the company ratified the act of Stanton, even if it 
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was unauthorized, and that this is equivalent to a prior author- 
ity, and operates as an estoppel. Whatever force there may 
be in these suggestions, it is clear that they could create no in- 
terest in the grantees of the deed, except a mere equitable title of 
which a court of law will take no notice in an action of eject- 
ment, instituted to try only the legal title. Equitable estoppels 
of this character, under the rule established in this State, do 
not operate to divest the legal title of lands. As said in Kelly 
v. Hendricks, 57 Ala. 193, “in a court of law, there can be no 
estoppel affecting the title to land, which is not in writing; 
for, at law, the title can pass only by writing.”—Adlen v. Kel- 
lam, 69 Ala. 442; Hendricks v. Helly, 64 Ala. 388; Pobert- 
son v. Bradford, 70 Ala. 385. 

The defendants never having acquired a legal title to the 
lands in controversy, if indeed one of any nature, they can de- 
rive no such protection from the act of February 23, 1876, in- 
voked in argument, as to transmute their title into a legal one. 
Acts 1875-76, pp. 130, 145. Under the influence of section 
19 of this act, the deed made by the Governor of Alabama 
excepts from the operation of the conveyance made by him to 
the plaintiffs, Swann & Billups, such lands as had been “ sold 
by said railroad company under the authority reserved to it in 
said act of the 11th of February, 1870,” to bona fide pur- 
chasers. The language of the act is, that “ the ¢é¢/es of all bona 
fide purchasers of any portions of said lands, acquired under 
said authority, is hereby confirmed.” It needs no argument to 
show, that purchasers in good faith were confirmed only in 
such titles as they had acquired, without the creation of any 
new right or title. 

The foregoing considerations are, in our opinion, fatal to any 
right of recovery, in this action, on the part of the defendants, 
and fully justitied the giving of the general charge to find for 
the plaintiffs if the jury believed the evidence. 

If, moreover, the proof had showed an authority on the part 
of John C. Stanton to make sales of these lands granted by 
Jongress under the acts of June 3, 1856, and of April 10, 
1869, we would be strongly inclined to hold that no such sale 
could be made except for cash or its equivalent, and that it 
could not be made to pay the ordinary debts of the company, 
as attempted in this case. The railroad company claimed the 
power to sell solely under theact of February 11th, 1876, passed 
by the General Assembly of this State. A proviso attached to 
this power declared, that “the proceeds of said sales shall be 
appropriated to the payment ” of certain mortgage bonds of the 
company, which were issued to the State.—Acts 1869-70, sec. 
1, p. 90. A trust was thus created in the purchase-money ac- 
cruing from such sales, which could not be diverted to any other 
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use or purpose than that specified. The only consideration of 
the deed made by Stanton is shown to have been professional 
services rendered by Standifer, one of the grantees, as attorney 
for the company. ‘He was charged with : a knowledge of the 
law, which authorized such sale only fora consideration which 
could be utilized for the payment of the mortgage debt due the 
State ; and this, it would seem, would be sufficient to vitiate 
the conveyance, because it was made on a consideration clearly 
not authorized, and in contravention of the statute. 
The judgment must be aftirmed. 


Criopron, J., not sitting. 


Reynolds v. Collins. 


Attachment against Foreign Corporation ; Contest with As- 
signee as Claimant. 


1. Defects available to garnishee, or to assignee as claimant.—When 
the attachment is regular, and issued by a proper officer, defects in the 
garnishment, or in the service thereof, are waived by the garnishee, if 
he appears and answers without objection; and being thus waived by 
him, an assignee or claimant of the fund admitted to be in his hands, 
being brought in by notice, can not take advantage of such defects or 
irregularities. 

2. Answer of garnishee ; admissibility as evidence against claimant. 
Although the answer of the garnishee, admitting a fund in his hands 
belonging to the debtor, may not be necessary evidence on the trial of 
a contest with a claimant of the fund, yet its admission as evidence 
against him can not injure him. 

3. Proof of agency.—As a general rule, the fact of agency can not be 
established by proot of the acts of the professed agent, in the absence 
of evidence tending to show the principal’s knowledge of such acts, or 
assent to them; vet, where the acts are of such character , and so 
continuous, as to justify a reasonable inference that the principal had 
knowledge of them, and would not have permitted them if unauthorized, 
the acts themselves are competent evidence of the agency. 

4. Same; by corporation.—Record or written evidence of the appoint- 
ment of a bank cashier, or other agent of a corporation, is not required ; 
it may be inferred from an adoption or ratification of his acts, as in the 
-_ of a natural person. 

Assignment for benefit of creditors; what passes by.— An assignment 
oor the benefit of ¢ ‘reditors, conveying all of the debtor’s ‘“‘goods and 
chattels, bonds, notes, books, accounts, claims, demands, choses in ac- 
tion, judgments, evidences of debt, and property of every name and na- 
ture whatever,’’ passes to the assignee money in the hands of the 
sheriff collected under execution. 

6. Same; proof of consideration.—In a contest between an attaching 
creditor and the trustee in an assignment for the benefit of creditors, 
there being no proof of actual fraud in the execution of the assignment, 
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and the debt of the attaching creditor not then being in existence, the 
recitals of the assignment, as to the existence of debts, are sufficient to 
sustain it; but, if the debt of the attaching creditor was antecedent and 
existing, the existence of debts must be shown by the assignee by evi- 
dence other than the recitals of the assignment, and the existence of other 
debts than that of the attaching creditor must be proved. 


oo 
or 


ApprEaL from the Cireuit Court of Cherokee. 

Tried before the Hon. Leroy F. Box. - 

This action was brought by John H. Collins, against the 
Bank of Rome, Georgia, a foreign corporation ; was founded 
on a certificate of deposit for $873.58, signed by the defend- 
ant’s cashier, which was dated March 16, 1880; and was com- 
menced by original attachment, sued out before a justice of 
the peace, on the 6th July, 1881, on the ground of the defend- 
ant’s non-residence. The writ of attachment was directed to 
the sheriff, but the justice of the peace indorsed on it an order 
—s the constable of “beat No. 3” to execute and return 

; the order reciting that plaintiff's attorney had made affida- 
vit before the magistrate, “that there is pe of losing the 
debt for which this attachment is sued out, ‘unless the process 
is executed by a constable, and that the amount of the debt 
does not exceed the amount of the constable’s bond ;” and the 
writ was executed by the constable, by summoning John S 
Daniel as garnishee. The garnishee appeared at the return 
term of the writ, and filed an answer, admitting that he had in 
his hands, at the time the garnishment was served on him, the 
sum of $2,142.50, which he had collected under execution in 
favor of said defendant, the Bank of Rome, and further stated 
that the money was claimed by John H. Reynolds, as assignee 
of said bank. Thereupon, said Reynolds appeared, and an 
issue was formed between him and the attaching creditor ; and 
on the trial of this issue a bill of exceptions was reserved by 
the claimant, which states the matters now assigned as error in 
this court. 

The plaintiff offered in evidence the writ of attachment, 
with the several indorsements thereon, and the affidavits on 
which it was issued and served. “To the introduction of said 
writ as evidence, and said indorsements thereon, the claimant 
objected, because it is void in law as to the service, having been 
served on the sheriff by a constable, and because the amount 
sued for exceeds the constable’s bond; which objections the 
court overruled, and permitted said writ and indorsements to 
be read to the jury ; to which action of the court the claimant 
excepted.” The plaintiff then offered in evidence the answer 
of the garnishee, and the claimant objected to its admission, 
“because the same is irrelevant and illegal, and becanse it re- 
cites the fact that a part of the sum in the hands of the gar- 
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nishee was claimed by plaintiff 7’ which objections the court 
overruled, and the claimant excepted. The plaintiff then of- 
fered in evidence his certificate of deposit, on which his action 
was founded, and which was signed by “J. S. Pancher, 
cashier ;” but the court, on objection by the claimant, required 
preliminary proof of said Pancher’s handwriting, and of the 
fact that he was the cashier of the defendant bank at the date 
of the certificate. The plaintiff then introduced two witnesses, 
each of whom testified that the signature to the certificate was 
in the handwriting of said Pancher; that he was at that time 
acting as the cashier of said bank, and that they had done busi- 
ness with him at the bank in that capacity. The claimant ob- 
jected to each part of this evidence, on the ground that there 
was higher and better evidence of the appointment of a cashier, 
and because the fact of ageney could not be proved by the acts 
of the person assuming to act as agent; and he duly excepted 
to the overruling of each of his objections, and to the admis- 
sion of the certiticate as evidence. 

The claimant then introduced the deed of assignment to him, 
which was dated the 25th March, 1881, and, after reciting the 
indebtedness of the bank to sundry persons, and its inability 
to pay in full, conveyed all its property, of every kind, to said 
assignee for the benetit of its creditors ; also, the judgment in 
favor of the bank under which the sheriff collected the money 
in his hands as garnishee, and the decision of the Supreme 
Court of Georgia in the case of Seay v. Bank of Rome, as 
reported in 66 Geo. 609-17, in which it was held that the State 
had a prior lien over other creditors on the assets of said bank. 
This evidence was admitted without objection, and the plain- 
tiff then introduced, in rebuttal, the charter incorporating said 
Bank of Rome, which was approved March 2d, 1874, and 
which was admitted as evidence against the objection and ex- 
ception of the claimant. “This being all the evidence,” the 
court charged the jury, on. the written request of the plaintiff, 
that they must find for him if they believed the evidence. The 
claimant excepted to this charge, and he now assigns it as 
error, with the other rulings to which he reserved exceptions. 


T. L. Burnert, and Warts & Son, for appellant. 
Savace, Marruews & Daniet, contra. 


CLOPTON, J.—It is insisted that the attachment is void, 
because the writ of garnishment, the service of which consti- 
tutes the levy, was served on the sheriff by a constable, instead 
of by the coroner. The writ-of attachment is regular on its 


face, and was issued by an officer having jurisdiction, and the 
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statutory affidavit preliminary to its levy by a constable, was 
made. If it be conceded that the service is defective and ir- 
regular, the garnishee, by appearing and answering without 
objection, waived whatever defect or irregularity there may 
have been in the garnishment proceeding, or in the mode of 
service. The garnishment, being merely auxiliary and inci- 
dental to the suit by attachment, is not involved in the issue 
between the garnisheeing creditor and the claimant; and he 
ean not avail himself of, or inquire into any mere defects or 
irregularities in the original proceedings.— Winslow v. Bracken, 
57 Ala. 368; Betancourt v. E’berlin, 71 Ala. 461. 

There was no error in allowing the answer of the garnishee 
to be read in evidence. Though it may not have served to 
elucidate the issue being tried, it disclosed the fund in contro- 
versy, Which was the subject-matter of the trial, and the basis 
of the contest. It does not appear from the answer that the 
plaintiff asserted any claims to the money in the hands of the 
sheriff, other than under the lien created by the levy of the 
attachment. While its introduction as evidence may not have 
been necessary, and the court would have referred to it in en- 
tering judgment, whether of discharge or of condemnation, we 
can not see that it could have worked any injury to the 
claimant. 

It is a general rule, that ageney can not be established by 
proof of the mere acts of the professed agent, in the absence 
of any evidence tending to show the principal’s knowledge of, 
or assent to such acts; but, if they are of such nature, and so 
continuous, as to justify a reasonable inference that the princi- 
pal knew of them, and would not have permitted them if un- 
authorized, the acts are competent evidence of agency, to be 
submitted to the jury.— Bradford v. Barclay, 39 Ala. 33; 
Gimon v. Terrell, 38 Ala. 208. The acts of Pancher as 
cashier, done openly and continuously at the bank’s principal 
place of business, fall within the rule. The evidence of them 
was properly admitted, and, if believed by the jury, is sufficient, 
in the absence of countervailing proof, to charge the principal 
with knowledge and assent, and to show his authority as cashier 
to issue the certificate of deposit. His signature was proved. 
Record or written evidence of his election or appointment by 
the directory, or the corporation, is not required. The same 
presumptions of ratification or adoption exist in the case of a 
corporation, as of a natural person.— Bates v. Bank of Ala., 2 
Ala. 452; A. & 7. R. R. R. Co. v. Kidd, 29 Ala. 221; Ala. 
G. So. R. R. Co. v. Hill, 76 Ala. 303. 

On the appearance of the claimant, in obedience to the no- 
tice issued to him, he is required to propound his claim in 
writing, under oath, on which the garnisheeing creditor must 
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take issue. The claimant claims title to the money in contro- 
versy under an assignment from the debtor, the Bank of Rome, 
the validity of which he affirms, and the burden of establish- 
ing it rests on him.—CVark & Coleman v. Few, 62 Ala. 243. 
The assignment is for the benefit of the creditors of the bank, 
with such preference as is, or may be allowed by law, and is 
general, conveying all its property, real and personal, including 
“all the goods and chattels, bonds, notes, books, accounts, 
claims, demands, choses in action, judgments, evidences of debt, 
and property of every name and nature whatever.” The terms 
are comprehensive enough to embrace the indebtedness in- 
volved in the issue. The assignment was executed March 25, 
1881, and the garnishment was served July 6, 1881. 

The assignment, though general, likeevery other conveyance 
or transfer, must be founded on a valuable consideration, to 
impart to it validity against existing creditors. The existence 
of debts is a sufficient consideration for this purpose. Ina 
contest between the attaching creditor and the assignee of the 
debtor, the answer of the garnishee admitting indebtedness, 
the assignee stands in the condition of a claimant in a trial of 
the right of property, after the plaintiff in execution has intro- 
duced evidence showing that the property once belonged to 
the execution debtor. It is incumbent on him to show that 
his right to the attached fund is superior to the lien of the at- 
taching creditor. In the absence of evidence of the creditor's 
debt being antecedent to the making of the assignment, and in 
the absence of evidence of actual frand, the assignee’s superi- 
ority of right is shown by proof of its legal and authorized ex- 
ecution, ante-dating the levy of the attachment. In such case, 
the recitals of the assignment are evidence, prima facie, of a 
sufficient consideration. And even if it were voluntary, it has 
the same force and effect between the parties, and is operative 
against strangers who have no interest, and no right to impeach 
its validity, as if supported by a valuable consideration. 

The plaintiff, however, established the existence of his debt, 
prior to the exeeution of the assignment. A general assign- 
ment for the equal benefit of all the creditors of the assignor 
is favored in law, as effecting the desideratum of equality 
among creditors. But a general assignment may be fraudulent 
and collusive. A valid and bona jide assignment only can avail 
to defeat the rights of the attaching creditor. When the plain- 
tiff proved that he was an antecedent and existing creditor at 
the time of the making of the assignment, its consideration be- 
- eame an essential element of its validity as against him, and in- 
dispensable to a right or title superior to his lien acquired by 
process of law. The onws was cast on the claimant to show, 
not only authorized execution, but also that it was founded on 
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a valuable consideration—the existence of real debts due by the 
bank.—S/merson v. Br. Bank, 12 Ala. 205; Maher v. Brown, 
2 La. 492. 

The debt of the plaintiff, on which the attachment issued, 
being a precedent debt, the recitals of the assignment, as to the 
consideration and the existence of debts, are not evidence 
thereof; they must be proved by other evidence. The only 
debt against the bank, of which there was any evidence, is the 
demand of the plaintiff: and it is insisted that this is a sufti- 
cient consideration to sustain the assignment. The assignment 
having been voluntarily executed by the debtor, the plaintiff 
had the right of election to accept its provisions, or to assert 
his rights independently.— //atchett v. Blanton, 72 Ala. 423. 
By resorting to legal process to enforce the collection of his 
claim out of the assets of the bank, he elected to assert his rights 
independent of the assignment; and if his be the only debt, 
the consideration of the assignment fails, and it can not be used 
to defeat the independent assertion of his rights; for such use, 
if snecessful, would be tantamount to a compulsory acceptance 
of its provisions. 

There 1s no question, that debts due by the debtor constitute 
a valuable consideration for an assignment of all his property 
for the benefit of his creditors; but, as the right of the claim- 
ant depended wholly and exclusiv ely on the validity of the as- 
signment, and as no evidence was introduced or offered tending 
to show any debt other than the plaintiff's, the court was au- 
thorized, on the evidence, to give the affirmative charge in 
favor of the plaintiff. 

We discover no error in the record, and the judgment is 
affirmed, 


Whitfield v. Riddle. 


Creditors Bill in Kquity for Settlement of Insolvent Estate, 
and Condemnation of Kquitable Assets. 


1. Cross-bill.—A cross-bill is in its nature defensive, and its subject 
and purpose must be germane to the original bill; nor can it bring in 
new matter entirely foreign, except, perhaps, in cases of set-off against 
an insolv ent complainant. 

Ratification of assumed agency.—Affirmance of an assumed agency 
in the disposition of property , When made with full knowledge of the 
facts, is a single act ; and when a party’ has once ratified sue h transac- 
tion, he can not afterwards be heard to disaflirm it, when it turns out 
different from his expectations. 
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3. When mortgagee is purchaser for value, and entitled to protection, 
When a mortgage is given to secure an antec ‘edent debt which is ex- 
tended, and another debt contemporaneously contracted, the mortgagee 
isa pure haser for value; and he is entitled, as a bona fide purchaser, to 
protection against any trust or fraud on the part of the mortgagor in the 
acquisition of the morts gaged lands, of which he had no actual notice, 
nor knowledge of facts sufficient to ¢ harge him with constructive notice. 

4. Constructive notice, as implied from recitals of deed.—Where the 
mortgagor’s deed from his vende shows that the legal title to the lands 
is in the heirs of a decedent, from whose administrator said vendor pur- 
chased, and that a part of the purchase-money is still unpaid, the mort- 
gagee is chargeable with notice of the heirs’ right to enforce a lien on 
the land, and can not claim protection against them; but these recitals 
would not charge him with notice of any fraud in the transaction be- 
tween the mortgagor and his vendor by which the lands were acquired. 

5. Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a purchaser from 
one of the parties after the termination of the suit. 

6. Constructive notice, as implied from records and papers in matter of 
insolvent estate-—The mortgagor having been bound as surety on his 
vendor’s notes for the purchase-money, and, on his subsequent purchase 
of the lands, assuming the payment of these notes, but afterwards filing 
the paid notes as claims against the insolvent estate of his deceased 
veneer the records and papers relating to that estate, showing no con- 
troversy or proceeding of any kind in reference to the land, do not charge 
the mortgagee with constructive notice of any fraud on the part of the 
mortgagor as against the creditors of the insolvent estate. 

7. Sale under mortgage, on credit, instead of cash.—The fact that a sale 
under a power in a mortgage was made on credit, instead of for cash, 
would benefit the mortgagor and all persons interested in the estate, 
and would be no reason for avoiding the sale, when it is not shown that 
the agreement was calculated to forestall rival bidders, nor that the 
property brought less than its market value. 

8. Sub-purchase with notice, from mortgagee without notice. —When a 
mortgagee occupies the position of a bona fide purchaser for value with- 
out notice, a purchaser at a sale under the mortgage is equally entitled 
to —— notwithstanding public notice of an adverse claim is given 
at the sale. 


Apprats from the Chancery Court of Marengo. 

Heard before the Hon. Tuomas Cosns. 

The original bill in this case was filed on the 27th January, 
1879, by Gains Whitfield, as a creditor of the insolvent estate 
of Nathaniel W. Riddle, deceased, on behalf of himself and all 
other creditors of said estate, against Archibald A. J. Riddle 
individually and as administrator of said estate, and against sev- 
eral other persons ; and sought, principally, the removal of the 
settlement of said estate from the Probate Court, and the 
condemnation and sale of a tract of land, described as the 
“Mitchell place,” for the satisfaction of the debts of the estate. 
The tract of land, which contained over two thousand acres, 
was bought by said N. W. Riddle, in May, 1560, at a sale 
made by. R. T. Dade as the administrator of the estate of Jacob 
Mitchell, deceased ; the agreed price being $59,000, for which 
he executed his seven notes, with said A. A. J. Riddle and 
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others as his sureties. In January, 1862, N. W. Riddle con- 
veyed said tract of land, with a dwelling house in the town of 
Linden, and other property, to said A. A. J. Riddle, who was 
his brother, on a recited consideration of $50,000; the latter 
assuming, as the deed stated, the payment of the unpaid notes 
due to Mitchell’s estate. This deed was dated January Ist, 
1862, but was not proved or recorded until December, 1865. 
N. W. Riddle died in 1866, leaving several of the notes due to 
the Mitchell estate still unpaid. Letters of administration on 
his estate were duly granted to one W. M. Johnson, and on 
his death letters of administration de bonis non were granted 
to said A. A. J. Riddle, by whom the estate was reported in- 
solvent ; and it was so declared on the 17th February, 1868. 
The complainant’s debt was evidenced by a promissory note, 
dated April 3d, 1863, on which he brought suit against said 
Johnson as administrator, and recovered judgment against the 
administrator de bonis nonin May, 1875; and this was duly 
certified and filed as a claim against the insolvent estate. A. 
A. J. Riddle paid $40,071 in compromise of the notes due to 
the estate of Mitchell, and on the 12th February, 1867, filed a 
claim against the estate of said N. W. Riddle, alleging that he 
paid the amount as surety for said N. W. Riddle. 

In April, 1868, A. A. J. Riddle filed a bill in the Chancery 
Court of said county, against the executrix of the last will and 
testament of said Robert T. Dade, the heirs at law of said 
Jacob Mitchell, and said W. M. Johnson as administrator of 
the estate of N. W. Riddle; setting up his conveyance from 
N. W. Riddle, alleging his payment of the notes for the pur- 
chase-money of the land due to Mitchell’s estate, and praying 
that the legal title to the lands might be vested in him by the 
decree of the court. Afterwards, Johnson having ceased to 
be administrator of said Riddle’s estate,and A. A. J. Riddle 
having been appointed administrator de bonis non, the suit 
was revived against the latter as such administrator; and by 
consent, the bill having been dismissed as to Mitchell’s heirs, 
a decree was rendered in favor of the complainant, vesting in 
him al! the title to the lands theretofore vested in the execu- 
trix and widow of said Dade, and declaring that he was en- 
titled to the rents which had accrued after the 1st January, 
1866, and was not accountable to the estate of N. W. Riddle 
for such rents. This decree was rendered in June, 1869, and 
said Riddle was then in possession of the lands. Being indebted 
to John A. Winston & Co., commission-merchants in Mobile, 
and to Joel W. Jones & Co., their successors in business, said 
A. A. J. Riddle conveyed said lands, with two other tracts, 
by mortgage, or deed of trust, to said Joel W. Jones as trus- 
tee, to secure said indebtedness, the repayment of advances to 
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be made by said Joel W. Jones & Co., and the reimbursement 
of certain moneys which they assumed to pay for said Riddle. 
This conveyance was dated the 15th June, 1872, and was duly 
admitted to record on the same day, on proof by one of the 
subscribing witnesses. The indebtedness secured by it aggre- 
gated over $15,000, consisting of the two debts past-due (about 
$5,000), the advances to be supplied ($2,500), and the debts 
assumed, over $7,500; and it contained a stipulation author- 
izing the trustee to sell the lands, for cash, if default should 
be made in the payment and satisfaction of the secured liabili- 
ties, on or before the 1st January, 1873. Winston Jones and 
John A. DePras were partners in business with said Joel W. 
Jones, and continued the business after his death under the 
name of Jones & DePras; and in April, 1878, said Winston 
Jones having been appointed trustee in the stead of Joel W. 
Jones, he sold the ion under the power contained in the 
mortgage, at the price of $10,500; S. P. Tate and D. L. Mor- 
gan becoming the purchasers, each of whom had married a 
daughter of said N. W. Riddle, deceased. 

Winston Jones and DePras, as surviving partners, and Tate 
and Morgan, were made defendants to the bill, with said A. A. 
J. Riddle. The bill alleged that said conveyance by N. W. to 
A. A. J. Riddle embraced substantially all of the property the 
former possessed ; “that said deed bears on its face manifest 
evidence of fraud against creditors ;’ that it was “not a bona 
Jide transaction, nor founded upon any valuable consideration, 
but was in furtherance of some secret scheme, which can only 
be surmised,” and that it “was intended by the said N. W. and 
A. A. J. Riddle to preserve the property of the said N. W. 
for his children.” The bill alleged, also, that the proceedings 
in the said chancery suit, in which said A. A. J. Riddle ob- 
tained a decree vesting in him the legal title to the lands, were 
procured by fraud, and ought not to conclude the rights of 
complainant and other creditors of said N. W. Riddle’s estate, 
who had no notice of the proceedings; that said A. A. J. 
Riddle, as administrator, had a full and complete defense to 
that suit; and that the money paid by him on the notes for 
purchase-money due to said Mitchell’s estate was in fact assets 
of said N. W. Riddle’s estate, which said W. M. Johnson, the 
administrator, had allowed to go into his hands because he was 
surety on said Johnson’s administration bond. It was alleged, 
also, that Joel W. Jones, Winston Jones and DePras, through 
whose business house in Mobile all payments on account of 
the lands were made, “had notice of all the facts connected 
with said purchase, and particularly of the equities set up in 
this bill, before the execution of said deed of trust to J. W. 


Jones, or their knowledge of events in relation to said purchase 
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was such as should have put them on inquiry as to the fraud 


practiced by said A. A. J. Riddle, and, if they had prosecuted 
that inquiry by scrutinizing the proceedings in said chancery 
suit, they would have perceived the fraud ;” that the sale 
under the power in the mortgage, at which “ate and Morgan 
became the purchasers, was contrary to the provisions of the 
mortgage, which required a sale for cash; that they bought 
with full knowledge of the complainant’s rights, of which 
public notice was given at the sale, and that they had paid no 
part of the purchase-money. 

On these facts and allegations, the bill prayed that the decree 
in the chancery suit be declared fraudulent and void as against 
the creditors of the estate of N. W. Riddle, and vacated and 
set aside, or that A. A. J. Riddle be decreed to hold the legal 
title to the said lands in trust for the creditors of said estate ; 
that the deed of trust to Jones be declared void, and the sale 
to Tate and Morgan set aside; that the lands be held and 
treated as assets of N. W. Riddle’s estate, and be sold under 
the decree of the court, and that the settlement of said estate 
be removed, if necessary, into said Chancery Court. 

An answer to the bill was filed by Jones and DePras, in 
which they denied all notice or knowledge on their part of any 
fraud in the transactions between N. W. and A. A. J. Riddle, 
or of any defect in the latter's title to the land, and claimed to 
be purchasers for valuable consideration without notice. An 
answer was also filed by Riddle, denying the charges of fraud 
in the transactions between himself and said N. W. Riddle, 
and denying the right of complainant, a subsequent creditor, 
to impeach the conveyance to him by said N. W. Riddle ; as- 
serting that the conveyance was only a family arrangement be- 
tween him and his brother, entered into when the latter was 
about entering into the Confederate army, and intended to pro- 
vide against the contingency of his death, he then owing no 
debts except for the purchase-money of the land, the payment 
of which was assumed by respondent, and never having paid 
respondent for the house and lot in Linden in which he resided, 
and which was also conveyed by the deed; and asserting that 
the claim for the purchase-money paid was filed against N. W. 
Riddle’s estate, and the chancery suit was instituted and pros- 
ecuted, under the advice of counsel to whom all the facts were 
disclosed. He also filed a cross-bill, in which he alleged, among 
other things, that in the summer of 1877, in consequence of 
ill health, his mental faculties became deranged, and he was 
sent to an insane asylum in Atlanta, Georgia, where he was 
confined until the spring of 1878; that he did not recover his 
mental capacity until December, 1878; that while he was thus 
afflicted, and incompetent to transact any business, Tate and 
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Morgan undertook to settle up his business affairs, and entered 
into an agreement with Jones & DePras, under which Winston 
Jones was appointed trustee, the personal property conveyed 
by the mortgage delivered up, or sold at an agreed price, the 
mortgage foreclosed, and the lands bought by said Tate and 
Morgan, on credit, at an agreed price. The cross-Lill prayed, 
among other things, that the appointment of Winston Jones 
as trustee, and the sales made by him, be each vacated and set 
aside; that he be required to account for all the property which 
went into his hands as trustee ; that an account be stated be- 
tween said complainant and Jones & DePras ; and that the de- 
cree in the chancery suit be set aside, as founded in mistake. 

The chancellor sustained a demurrer to the cross-bill, at the 
instance of Jones & DePras, and dismissed it: and on final 
hearing on pleadings and proof, holding that the complainant 
was not entitled to relief, he dismissed the original bill. From 
this decree the complainant appeals, and here assigns as error 
the dismissal of the original bill; and by consent indorsed on 
the transcript, A. A. J. Riddle assigns as error the decree dis- 
missing his cross-bill. 


S. Croom, and Gro. G. Lyon, for appellant. 


Everenrt McCaa, for A. A. J. Riddle; and R. H. Crarxe, 


for the other appellees. 


STONE, C. J.—A cross-bill is in its nature defensive. It 
must relate to, and be connected with the subject of the orig- 
inal bill, and can bring in no new matter entirely foreign to it, 
except, perhaps, in cases of set-off against an insolvent com- 
plainant. Some affirmative defenses, even against the com- 
plainant himself, can only be made under a cross-bill. The 
necessity of a cross-bill sumetimes arises between the defend- 
ants, when, in equity, the burden of complainant’s claim 
should be apportioned among two or more of such defendants. 
Davis v. Cook, 65 Ala. 617. Still, the subject and purpose of 
the cross-bill must be germane to the original bill. Some 
portions of the present cross-bill are not a proper subject for 
defensive pleading, to the case made by the original bill in 
this cause. It attempted too much—more than can be accom- 
plished in one suit; notably, in a cross suit. 

2. Another objection is fatal to this cross-bill. It will be 
observed that it was not filed until near two and a half years 
after the original bill was filed. It is also shown, in its own 
averments, that for one and a half, or two years, A. A. J. 
Riddle, the complainant therein, had knowledge of the unau- 
thorized and illegal use that had been made of his property, 
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which furnishes the chief gravamen of his cross-bill. On this 
subject he avers as follows: “At first, orator was not disposed 
to interfere with the arrangement | the disposition of his prop- 
erty, of which he now complains|, and to let it be carried out.” 
Affirmance of an assumed agency, in a case like this, when 
done on knowledge of the facts, is a single act. Parties, who 
once ratify such transaction, can not be heard afterwards to 
disaftirm it, when it turns out different from their expecta- 
tions. The law does not sanction such experiment. The 
Chancery Court did not err in dismissing the cross-bill. 

The present bill was filed in January, 1879, by a judgment- 
creditor of the estate of Nathaniel W. Riddle, and seeks to 
subject to the payment of said judgment a tract of land known 
as the “ Mitchell place.” The debt, on which complainant’s 
judgment was rendered, was contracted by Nathaniel W. 
Riddle, in the spring of 1863. Nathaniel W. Riddle died, 
intestate, in December, 1866; suit was instituted on said 
claim in 1867, and, after protracted litigation, a judgment was 
recovered in the spring of 1875. In 1868, while said suit 
was pending, the estate of N. W. Riddle was declared insol- 
vent, and the judgment was certified to the Probate Court for 
allowance. No question is raised on non-claim, or for failure 
to tile against the insolvency. No settlement of Riddle’s 
estate has been had, and there has been nothing paid to the 
creditors. 

The Mitchell lands were owned by Mitchell at the time of 
his (Mitchell’s) death. They were sold by the administrator 
in 1860, and Nathaniel W. Riddle became the purchaser on 
long time. The purchase price was fifty-nine thousand dollars, 
for which he gave his notes with sureties, Archibald A. J. 
Riddle, his brother, being one of them. The sale was reported 
to the court, and contirmed. Nathaniel W. received no title to 
the lands, but only an obligation to make him title when the 
purchase-money was paid. No valid, legal conveyance, devest- 
ing the title out of the heirs, has ever been executed. Na- 
thaniel W. took possession at the time he made the purchase, 
and remained in possession until his death. When he died, in 
1866, there remained unpaid of the purchase-money, with 
accrued interest, about forty thousand dollars. 

By deed, absolute on its face, bearing date January Ist, 
1862, Nathaniel W. Riddle conveyed to Archibald A. J. 
Riddle a large amount of property, real and personal, in which 
the Mitchell tract is embraced, on a recited consideration of 
fifty thousand dollars. The granting clause of said deed, so 
far as the Mitchell tract is concerned, contains this language : 
“The said party of the second = {Archibald A. J. Rid le] 
agreeing to pay the balance which may be due on sundry 
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notes given to R. T. Dade, adm’r est. Jacob Mitchell, de- 
ceased, for said tract of land, and for which the said party of 
the first part has a bond executed by said adm’r, and for 
which the said adm’r is to execute such titles as is required by 
law, when the balance of the purchase-money is paid.” This 
deed had two subscribing witnesses, by one of whom its execu- 
tion was duly proven, in December, 1865, while the said 
Nathaniel W. was in life; and the deed was then recorded in 
the proper office. As early as 1869, Archibald A. J. Riddle 
took possession of said land, and a it continuously 
afterwards until 1877, when it was sold under mortgages 
executed by him. 

The claim to the Mitchell place, set up by Jones, the present 
claimant, is as follows: A commission-house in Mobile under- 
went several changes of partnership name, and of the persons 
forming the partnership. It was first composed of Winston 
and Jones, Sr.; next, Jones, Sr., and De Pras; third, Jones, 
Sr., De Pras and Jones, Jr.; fourth and last, Jones, Jr., and 
De Pras. We may not be precisely accurate in these several 
changes, but this is unimportant. The several changes were 
but successive proprictorships of the same business house. In 
each stage they were the commission-merchants of Archibald 
A. J. Riddle, advanced for him, accepted his drafts, raised 
money for him, and disposed of his produce. In 1872, A. A. 
J. Riddle first mortgaged the Mitchell placed to this mercan- 
tile house. The consideration of this mortgage was an ante- 
cedent debt, extended in consideration thereof for several 
months, and supplies then advanced, and afterwards furnished, 
according to the agreement on which the mortgage was given. 
The business relations were kept up, advances were continued 
to be made, mortgages were annually renewed, until, about 
1877, A. A. J. Riddle was left indebted to the tirm in a sum 
exceeding twenty thousand dollars, with the Mitchell place 
and Riddle’s other property under mortgage for its payment. 
During all this time, and for three vears preceding its incep- 
tion in 1872, Archibald A. J. Riddle was in possession, and 
claiming the property as his own, under a recorded deed of 
bargain and sale from Nathaniel W. Riddle. 

3. The pleadings, and agreements and admissions of coun- 
sel, found in this record, establish the following propositions, 
so clearly as to leave no room for doubt: First, that the debts 
claimed under the mortgage were bona jide, and subsisting, to 
the extent claimed by Jones & Co.; second, that they were 
contracted, in part, on a binding agreement to extend to a defi- 
nite future time a valid debt due from Riddle, and, for the 
residue, on a consideration contemporaneous with the execution 


of the mortgage ; and, third, that when all these debts were 
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incurred, and mortgages executed, the mortgagees were with- 
out actual notice of any trust in, or fraud perpetrated by Ar- 
chibald A. J. Riddle, in the matter of the Mitchell lands. This 
constitutes Jones & Co. purchasers of said lands ; and bona fide 
purchasers, unless they are chargeable with constructive notice. 
Wells v. Morrow, 38 Ala. 125; Mobile Life Ins. Co. v. Ran- 
dall, 71 Ala. 220; Cook v. Parham, 63 Ala. 456; Coleman v. 
Smith, 55 Ala. 308. 

4. It is contended for appellants, that there was fraud in 
the execution of the deed by Nathaniel W. to Archibald A. J. 
Riddle, and that each of the following facts and circumstances 
was sufficient to put the mortgage creditors on notice, which, 
if followed up, would have led to the discovery of the fraud. 
First: The deed from Nathaniel W. to A. A. J. Riddle shows 
on its face that the title was in Mitchell’s heirs, and that Na- 
thaniel W. had made only partial payment. The deed was 
sufticient to put purchasers on inquiry, but it was only such 
inquiry as the information pointed to. If Mitchell’s heirs 
were asserting claim for unpaid purchase-money, Jones & Co. 
could not maintain against them the plea of bona fide purchaser 
without notice. The title deed itself gave notice of that. 
Dudley v. Witter, 46 Ala. 664 ; Hodges Bros. v. Coleman & 
Carroll, 76 Ala. 103. It suggested no inquiry which could have 
led to a discovery of supposed fraud in the conveyance by Na- 
thaniel W. to Archibald A. J. Riddle. 

5. It is urged in the second place, and is shown, that Archi- 
bald A. J. Riddle instituted a suit in chancery against the per- 
sonal representative of N. W. Riddle, and against the heirs 
and representative of Mitchell, to perfect his title to the said 
Mitchell lands ; and that this ought to have put Jones & Co. 
on inquiry, as //s pendens concerning this identical property. 
That suit was terminated in Riddle’s favor, in 1869, and Jones 
& Co. assert no claim to the land which antedates 1872. Lis 
pendens is constructive notice, only while the suit is pending, 
and not after its termination.— Moon v. Gene, 72 Ala. 79; 
Leading Cas. in Eq. (4th Am. Ed.), vol. 2, part 1, pp. 193, 201. 

6. A third argument urged is, that the record and files in 
the administration of Nathaniel W. Riddle’s estate show that 
Archibald A. J. Riddle did not pay the Mitchell estate notes 
as a debt of his own, assumed in the purchase of the land from 
Nathaniel W., but as surety for the latter, for which he claimed 
re-payment from the said N. W’s. estate. These notes, it will 
be remembered, were to be paid by Archibald A. J., as part 
purchase of the Mitchell land. He had filed them against his 
deceased brother’s insolvent estate,.as so much money paid for 
and on account of that estate. The record and files of the said 
N. W.’s estate do not appear to concern the land in contro- 
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versy, nor is it shown that any proceedings were being had in 
the Probate Court, in relation thereto, nor that Jones & Co. 
were in any way interested in that estate. This record and 
these proceedings contain no element of constructive notice to 
Jones & Co. 

7. It is further urged for appellants, that the arrangement 
by which Winston Jones permitted Tate and Morgan to pur- 
chase the Mitchell lands on a credit, was a fraud which should 
avoid the foreclosure of the mortgage. Credit sales usually 
command higher prices than those made for cash. This would 
operate a benefit to the mortgagor, and to all others interested 
in his estate. There was nothing in the agreement calculated 
to forestall rival bidding, and it is not shown the property was 
sold below its market value. There is nothing in this objec- 
tion. 

8. At the mortgage sale under the power, complainants caused 
notice to be given of their claim, and of their intention to at- 
tack the conveyance for fraud. This can avail them nothing. 
Jones & Co., as we have shown, were bona fide purchasers, 
having a lien, and without notice. That lien would avail them 
nothing, if, when they came to foreclose their mortgage, a 
notice or warning to the by-standers could deprive the pur- 
chasers of the superior equities the mortgagees held. One of 
the advantages a prior lienor has, is that he transfers to a pur- 
chaser the superior rights the facts of the case confer on him. 
Less than this would render his paramount lien valueless, 
Turner v. Wilkinson, 72 Ala. 361. 

The decree of the chancellor is aftirmed, 


Ladiga Saw-Mill Company v. Smith. 
Action on Promissory Note, by Payee against Makers. 


1. Plea of non est factum; when necessary.—In an action against the 
individual members of a partnership, describing them as doing business 
under the partnership name, and founded on a promissory note execu- 
ted by one of the partners in the firm name; unless the execution of 
the note is denied by a sworn plea (Code, § 3036), it is admissible as 
evidence without any proof of its execution. 

2. Action against partnership, and against partners individually; service 
of process, and recitals as to appearance; amendment of clerical misprision. 
In an action against a partnership by its firm name only, process being 
served on one or more of the partners, a judgment may be rendered 
against the partnership, which will bind the joint property of all the as- 
sociates (Code, § 2904) ; but, when the individual partners are named 
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as defendants, though they are described as doing business under the 
partnership name, judgment can only be rendered against those who 
are served with — and a recital of the appearance of the parties 
will be construed to apply only to those who are shown to have been 
served with process; and if judgment is entered against all, the error 
will be regarded as a clerical misprision, and will be amended at the 
costs of the appellants. 


AppEAL from the Cireuit Court of Calhoun. 

Tried before the Hon. Leroy F. Box. 

This action was brought by J. H. Smith, against T. P. Beck- 
well, J.C. Graham and James H. Savage, who were described 
as “doing a saw-mill business at Ladiga, Alabama, under the 
partnership name of the Ladiga Saw-Mill Company ;” was 
founded on a promissory note under seal for $147.70, alleged 
to be exeented “by the defendant to said plaintiff, on the 23d 
July, 1883, and due the Ist October, 1883; and was com- 
menced on the 12th July, 1884. Process was served on Savage 
and Graham, but returned not found as to Beckwell. The de- 
fendants who were served appeared, and pleaded the general 
issue and payment. On the trial, as the bill of exceptions states, 
the plaintiff offered in evidence the note on which the suit was 
founded, which was signed, “Lanica Saw-Miit Co., per J. C. 
Graham, for the company.” The defendants objected to the 
admission of this note as evidence, “because it is illegal and 
irrelevant,” and “becanse it is not made or signed by the de- 
fendant ;” and they excepted to its admission against their ob- 
jections. This being all the evidence, the defendants requested 
the court to charge the jury, “that they must find the issue in 
favor of the defendants, if they believed the evidence ;” and 
they excepted to the refusal of this charge. The judgment- 
entry sets ont the name of all the defendants, and describes 
them as they were described in the summons and complaint ; 
recites the appearance of “the parties” by attorneys, and ren- 
ders judgment against “the defendants.” 

The admission of the note as evidence, the refusal of the 
charge asked, and the judgment of the court, are now assigned 
as error. 


G. ©. Ennis, and Marruews & Dante, for appellants. 


SOMERVILLE, J.—The note introduced in evidence pur- 
ported to be executed by J. C. Graham, one of the defendants, 
in the name of the “Ladiga Saw-Mill Co.”; and the action is 
against the defendants as individuals, doing business under the 
firm name and style as a partnership. 

The note being the foundation of the suit, and its execution 
not being denied by a sworn plea of non est factum, it was 
properly received in evidence without any proof of its execn- 
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tion. Such is the rule of evidence expressly prescribed by 
statute. —Code 1876, § 3036; Palmer v. Scott, 68 Ala. 380, 

The record shows service only on two of the defendants, 
Graham and Savage, who alone pleaded to the action. The 
summons was returned not found as to the defendant Beck well. 
Where this is the case, although the record contains a general 
recital that “the parties came by their attorneys,” and the 
names of all are stated in the margin of the judgment-entry, 
the presumption on error is, that there was an appearance only 
by such of the defendants as were served, the recitals being 
fully satisfied by this construction of the record.— Williams v. 
Lewis, 2 Stew. 41; Graham v. Roberds, 7 Ala. 719. 

If the suit were ‘against the partnership by its firm or com- 
mon name, without naming the individual members composing 
it, service of process upon any one or more of the alleged part- 
ners would authorize the rendition of a judgment against the 
firm, as such, which would bind the joint property ‘of all the 
associates, by virtue of the provisions of the statute.—Code, 
1876, § 2904; Haralson v. Campbell, 63 Ala. 278. But, when, 
as here, the suit is not against the partnership by its common 
name, but against the individuals constituting the partnership, 
it is erroneous to render judgment against such defendants as 
are not served with process. The point was so expressly ruled 
in Shapard v. Lightfoot, 56 Ala. 506, where the judgment 
was reversed and the cause remanded. In Savage v. Walshe, 
26 Ala. 619, a similar error was held to be clerical, and the 
judgment was declared not to bind any other persons than 
those who were before the court. But, under the influence of 
section 3154 of the Code—which then constituted section 2401 
of the Code of 1852—it was held that the error could have 
been rectified in the court below, and no motion having been 
made and refused to that end, a reversal on that ground was 
refused. 

The better practice in such cases seems to us to be, to correct 
the error complained of, at the cost of the appellant, in this 
court, and to affirm the judgment as thus corrected ; which is 
ordered to be done accordingly. 

Vou. LXXVII. 
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Webb v. Mullins. 


Statutory Action in nature of Hjectment. 


1. Statutory provisions (Code, § 2948) as to form and requisites of deed. 
The statute dispensing with the necessity of a seal, and giving effect to 
instruments in writing according to the intention of the grantor (Code, 
§ 2948), being remedial, must be liberally construed, in order to sup- 
press the mischief intended to be remedied, and to effectuate the pur- 
pose and intent of the law-makers; but, being also in modification of 
the common law, its operation will not be extended by construction. 

2. Writing not operative as conveyance.—An instrument of writing in 
the form of a deed, under seal, signed, attested and acknowledged, but 
containing no words of grant or transfer, can not operate as a convey- 
ance, though a regular habendum clause is inserted. 

3. Delivery and acknowledgment of deed.—Delivery and acknowledg- 
ment (or attestation) are both necessary to give effect and operation to 
a deed, but it is not necessary that they shall be contemporaneous acts ; 
when the delivery is subsequent to the acknowledgment, the deed takes 
effect from the delivery, and when the delivery is prior to the acknowl- 
edgment, it takes effect from the acknowledgment. 

4. Alterations or interlineations in deed.—Alterations or interlineations 
in a deed, in the handwriting of the grantor, if made before or concur- 
rently with its execution, do not affect its validity or operation ; altera- 
tions made by him, or by his authority, after acknowledgment but be- 
fore delivery, are inoperative without anew acknowledgment, when 
their effect is to enlarge the estate or premises conveyed ; but, when 
their effect is to limit or restrict the estate or premises conveyed, and 
they are made by the grantor in pursuance of an intention expressed at 
the time of the signature and acknowledgment, they take effect from 
the subsequent delivery of the deed, and a second acknowledgment is 
not necessary. 

5. Description of lands in conveyance; judicial knowledge of public 
lands.—The premises conveyed being described in a deed as a subdivis- 
ion of a section in ‘‘fractional township twenty (20) of range thirteen 
(13),’’ the description is sufficiently certain and definite without adding 
the name of the county in which the lands lie, since the courts judicially 
know that there is but one fractional township answering the deserip- 
tion, and that it is situated in Randolph county. 


Appeal from the Circuit Court of Randolph. 

Tried before the Hon. James E. Coss. 

This action was brought by M. W. Mullins, as the adminis- 
trator of the estate of Robert Bennifield, deceased, against 
Milton Webb, to recover the possession of certain lands, par- 
ticularly described, which were subdivisions of sections three 
(3) and ten (10) “in township twenty (20), range thirteen (13) 
east, in said county of Randolph ;” and was commenced on the 
25th June, 1884. The defendant pleaded not guilty, and the 
cause was tried on issue joined on that plea. 
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On the trial, as appears from the bili of exceptions, the 
plaintiff read in evidence a patent from the United States to 
said Robert Bennifield, his intestate, ‘issued prior to the year 
1875 ;” and it was admitted in evidence without objection. 
The defendant claimed under a purchase and conveyance from 
one Veal, who held under conveyances from James M. and 
Robert P. Bennifield, who were sons of said Robert Bennitield, 
plaintiff’s intestate. To show title in said James M. Bennifield, 
the defendants offered in evidence an instrument of writing 
signed by said Robert Bennifield and his wife, each signing by 
mark only, in these words: “Know all men by these presents, 
that I, Robert Bennifield, for and in consideration of the love 
and affection which I have towards my beloved son, James M. 
Bennitield, the following described real estate, known as’ the 
S.do0f N. E. fandS. E. dof N. W. 4,8. 10. of fractional 
township 20, range 13; to have and to hold to the said James 
M. Bennifield, his heirs and assigns forever. In testimony 
whereef, we hereunto set our hands and seals, this 16th day of 
March, 1875.” To this instrument the name of Thomas E. 
Head was signed as a subscribing witness, and it was also ae- 
knowledged before him, as a justice of the peace, on the day 
of its date. The plaintiff objected to the admission of this in- 
strument as evidence, on the following (with other) grounds : 
Ist, “because said writing contains no words of conveyance as 
a deed, and the description of the lands is too indefinite ;” 2d, 
“because said writing was never legally executed, and _ it is in 
fact no deed.” The court sustained the objections, and ex- 
claded the writing as evidence; and the defendant excepted. 

The defendant offered in evidence, also, a deed dated the 
16th March, 1875, signed by said Robert Bennifield and his 
wife, and attested by Thomas E. Ilead as subscribing witness ; 
and by which, in consideration of natural love and affection 
for his son, Robert P. Bennifield, said grantor conveyed to him 
“the following described real estate, known as the JV. /-? of 
S. E., and the N. E. of S. W. of section 3, of fractional town- 
ship 20, of range 13.” Head testified in reference to this deed, 
that he wrote it at the instance and request of said Robert 
Bennifield, who said that his purpose was to divide his prop- 
erty among his children and convey it to them, and who ac- 
knowledged it before witness, as a justice of the peace, on the 
day of its date; that at the time said deed wasso written, 
signed, attested and acknowledged, the italicized words were 
not in said deed, but a blank was left for their insertion ; that 
this was done because the grantor “did not remember the sub- 
divisions of the land he desired to convey to said Robert P. 
Bennifield, except the section, township and range, and for 


this reason the blank was left, to be filled up by said grantor. 
VoL. LXxvul. 
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The evidence tended to show, also, that said deed was signed 
at the residence of said witness, and not at the residence of the 
grantor, and that said grantor carried it away in blank ; and 
that said grantor afterwards filled up said blank, and then deliv- 
ered the deed to the grantee; but this evidence consisted only 
of the declarations of said Robert Bennifield, that his said son 
owned said land.” The plaintiff objected to the admission of 
said deed as evidence, on these grounds: Ist, because the in- 
sertion of the italicized words, “after the signing, attestation 
and acknowledgment of said deed, did not convey the title to 
any portion of said lands sued for ;” 2d, “because the deserip- 
tion of said lands in said deed was so uncertain as to render said 
deed void as a conveyance ;” and, 3d, “because said writing was 
never duly executed as a deed.” The court sustained the ob-, 
jections, and excluded the deed as evidence; and the defend- 
ant excepted. 
These two rulings are the only matters assigned as error. 


Sairn & Lowe, for appellant. 
Heri, Bownon & Knox, contra. 


CLOPTON, J.—Section 2948 of Code provides: “ A seal 
is not necessary to convey the legal title to land, to enable the 
grantee to sue at law. Any instrument in writing, signed by 
the grantor, or his agent having a written authority, is effectual 
to transfer the legal title to the grantee, if such was the inten- 
tion of the grantor, to be collected from the entire instrument.” 
The manifest purpose of the statute is to dispense with the 
necessity of a seal to a valid conveyance, and of formal, tech- 
nical words of grant, release, or transfer. The statute is reme- 
dial, and should be liberally construed, so far as may be neces- 
sary to suppress the mischief, and effectuate the purpose and 
intent of the law-makers; but, being also in modification of 
the common law, it will not be presumed to modify it farther 
than is expressly declared ; and construction, or intendment, 
will not be resorted to, for the purpose of extending its opera- 
tion.— Cook v. Meyer, 73 Ala. 580. 

At common law, a deed must contain words of grant, release, 
or transfer, in order to pass the legal title to the jand designed 
to be conveyed. The title to land can be transferred from one 

rson to another, only by apposite and appropriate language. 
~ not the intention of the statute to dispense with the use 
of any words whatever, operative to convey. [By the statute, 
the duty is imposed upon the courts to liberally construe the 
words employed in the conveyance as words of transfer, and 
give them effect and operation according to the intention of 

8 
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the grantor, to be collected from the entire instrument. There 
must, however, be some words intended as words of convey- 
ance. They can not be supplied by judicial interpolation. 
When the entire instrument shows the intent to pass the title, 
it will be so construed, if practicable, to have that operation. 
Brewton v. Watson, 67 Ala. 121; Johnson v. Bantock, 38 Nl. 
111. The instrument to James Bennifield contains no words 
which can be construed to transfer the legal title, and was 
properly excluded. If the defendant is entitled to any relief 
in respect to this instrument, he must seek it in another forum. 

In Sharpe v. Orme, 61 Ala. 263, the effect of interlineatione 
apparent on the face of a deed was considered. It was held, 
that if they were made before, or concurrently with the execu- 
tion of the deed and its acknowledgment, they are as operative 
as if originally incorporated therein; but, if material altera- 
tions are made after delivery, a new attestation or acknowledg- 
ment is essential to make them operative; and that the time, 
to which the inquiry as to the making of the interlineations 
should be restricted, is the acknowledgment or attestation of 
the execution. When the interlineations are in the hand- 
writing of the grantor, and are for the purpose of correcting 
imperfect descriptions of particular parcels of lands, the pre- 
sumption is they were made before, or concurrently with the 
acknowledginent of execution; and if there is any evidence 
tending to repel this presumption, the question of fact must 
be determined by the jury. These rules govern when the 
effect of the alterations, if operative, is to enlarge the title or 
estate conveyed. 

The deed to Robert Bennifield was signed, and its execution 
acknowledged, with a blank immediately preceding the descrip- 
tive words of the section, township and range. The blank was 
left, because the grantor did not remember the sub-divisions, 
which he was to insert afterwards. The evidence tended to 
show that the blank was filled by authority of the grantor, be- 
fore or concurrently with the delivery of the deed. Attesta- 
tion, or acknowledgment, and delivery are essential to the 
validity of a conveyance of land. Without delivery, its exe- 
cution is not complete, and it has no operative force. An 
acknowledgment at one time, and a subsequent delivery, have, 
so far as respects the complete execution of the deed, the same 
effect as if they were cotemporaneous acts. The delivery re- 
lates to the acknowledgment, and the acknowledgment apper- 
tains to the delivery, from which time the deed takes effect. 

In Sharpe v. Orme, supra, it was said: “Though these 
interlineations were made subsequent to the ehmawlohauais 
of the deed, they would affect its validity only so far as it pur- 
ports to pass the title to the particular parcels of land, the de- 
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scription of which is perfected by them. A fraudulent altera- 
tion of a deed by the grantee does not divest the title, which 
has vested in him.” If the deed in question had been deliv- 
ered in the present condition in which it was when acknowl- 
edged, it would have transferred the title of the grantor to the 
whole of section three. Filling the blank did not incorporate 
any land not written in the body of the deed when acknowl- 
edged: it limited its operation, as a transfer of title, to sub- 
divisions, or a part of the same land. Had the deed been de- 
livered at the time of acknowledgment, and the blank filled 
afterwards, the title of the grantee would not have been 
divested as to any part of the entire section. The title to the 
entire section, however, could not vest in the grantee until de- 
livery. An alteration after acknowledgment, and before’ 
delivery, reducing the quantity of the land originally described 
in the deed, can not defeat the entire conveyance, and prevent 
title from passing to any part of the land, where the alteration 
is made by the grantor, or by his authority, for the purpose of 
carrying out his expressed intentions at the time of acknowl- 
edgment. Some effect should be given to such conveyance, 
and it should take effect as the grantor intended when he de- 
livered it. Conceding that attestation or acknowledgment, 
after alteration, is essential to make it operative, when the 
attestation enlarges the ]ands as written in the deed when orig- 
inally attested or acknowledged, suclt second attestation or 
acknowledgment is not requisite, when the alteration has the 
converse effect—to cut off the transfer of a portion of the 
lands. 

It is also objected, that the deed is void for uncertainty. In 
what it is insisted the uncertainty consists, the argument of 
counsel does not inform us; but we suppose, because the de- 
scription of the land is by the numbers of section, townshi 
and range, without any allusion to the county, State, or no | 
ian. The township is described as fractional. While there 
are several ranges thirteen, and each includes a township 
twenty, the courts judicially know that there is but one frac- 
tional township twenty of range thirteen in this State, and 
that it is situate in Randolph county. There is but one tract 
in the State to which the description in the deed is applicable. 
Besides, the action is brought by the personal representative of 
the grantor, to recover the lands as his property, who intro- 
duced in evidence the patent issued to the grantor; and the 
evidence of the justice who wrote the deed, and before whom 
it was acknowledged, shows that the purpose of the grantor, in 
making the deed, was to divide his property among his children. 
It may be that the finding of the attendant facts and cireum- 
stances was the province of the jury, but the deed can not be 
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pronounced, im /imine, void for: uncertainty.—Chambers v. 
Ringstaff, 69 Ala. 140. 

The deed to Robert Bennifield should not have been ex- 
eluded on any of the specified objections. 

Reversed and remanded. 


Chadwick v. Carson. 
Bill in Equity for Reformation and Foreclosure of Mortgage. 


1. Statutory protection to judgment creditors and purchasers, against un- 
recorded mortgages.—Under the statute declaring unrecorded mortgages 
void as against purchasers, mortgagees and judgment creditors without 
notice (Code, §§ 2166-67), judgment creditors are placed on the same 
footing with purchasers and mortgagees, although they have not ae- 
quired a lien by placing an execution in the hands of the sheriff; but 
only subsequent judgment creditors, like subsequent purchasers, can 
claim the protection of the statute. 

2. Description of premises conveyed by mortgage.—When the lands con- 
veyed by mortgage are therein incorrectly or defectively described by 
government numbers, but correctly by metes and bounds, and also by 
reference to a former deed, by which the lands can be identified, the 
latter description will control, and a reformation of the instrument is 
unnecessary. 

3. Execution of conveyance.—An instrument which is dated and signed 
by the grantor, but without attesting witnesses, takes effect and is oper- 
ative as a conveyance only from the day of its subsequent acknowledg- 
ment. 

4. Execution lien, as affected by bankruptcy.—The lien of an execution 
in the hands of the sheriff is not, in the absence of fraud or collusion, 
destroyed or displaced by the subsequent bankruptcy of the defendant. 

5. Conveyances by bankrupt.—To avoid a mortgage, or other convey- 
ance, executed by a bankrupt within four months before the filing of 
the petition by or against him (U.S. Rev. Stat. § 5128), he must have 
the intent thereby ‘‘to give a preference,’’ and the grantee must have 
‘reasonable cause to believe’’ that he is insolvent, and that the convey- 
ance is made “‘in fraud of the provisions of’’ the bankrupt law. 

6. Same; proof of notice of insolrency.—The mortgage being executed 
on the Ist January, 1873, and the mortgagor being then in fact insol- 
vent, the admitted facts, that it was known in November and December, 
1872, in the business community where he lived, that he was embar- 
rassed, ‘‘and it became generally known from the Ist to the 10th Janu- 
ary, 1873,’’ that he was insolvent, are not sufficient to raise the pre- 
sumption that the mortgagee had notice of such insolvency on the Ist 
January, when it does not appear that he resided or was in the county 
at that time. 


Appr from the Chancery Court of St. Clair. 

Heard before the Hon. Jonn A. Foster. 

The original bill in this case was filed, on the 23d Septem- 
ber, 1880, by Shelby W. Chadwick, as trustee under the will 
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of Mrs. Eliza M. Erwin, deceased, against Thomas K. Carson 
and others ; and sought the foreclosure of a mortgage, which 
said Carson had executed to the complainant, and a copy of 
which was made an exhibit to the bill. An amended bill was 
afterwards filed, which asked a reformation of the mortgage 
by correcting an alleged mistake in the description of the lands 
conveyed, or intended to be conveyed. The mortgage pur- 
ported to be executed on the 3d October, 1872, and was signed 
by said Carson and wife; but it was without attesting wit- 
nesses, and was admitted to record in St. Clair county, on the 
18th January, 1873, on a certificate of acknowledgment made 
by a notary public in Hale county on the Ist January, 1873. 
The mortgage was given, as shown by its recitals, to secure the 
payment of said Carson’s promissory note for $2,200, of even 
date with the mortgage, and payable on the 1st September, 
1873, with interest from date. The lands conveyed were thus 
described in the mortgage: “The south half of section twenty- 
nine (29), except about fifty-three (53) acres off the west end ; 
the north-east quarter of the south-east quarter of section 
twenty-nine (29); the east half of the north-west quarter of 
section twenty-eight (28); the south-west quarter, the south- 
west quarter of the north-west quarter of section twenty-one, 
except about three acres off the south-west corner ; the north- 
west quarter of the north-west quarter of section twenty-eight 
(28); all lying in township fourteen (14), range three (3) east, 
containing 944 acres, more or less, and bounded as follows: 
on the east by lands of Ramsey, on the north by lands of Potts, 
Caldwell and Rowan, on the west by lands of Rowan and 
Falks, and on the south by the lands of Falks, Keith and Bar- 
ker; the same being the lands heretofore conveyed unto the 
said Thomas K. Carson by John J. Carson, by deed bearing 
date the Ist day of April, 1871; excepting and reserving from 
the lands above described the lands known as the Ramsey 
tract, containing 416 acres, more or less.” 

A decree pro confesso was taken against Carson, and he made 
no defense ; the principal controversy being with Mrs. M. A. 
E. Matthews, who was made a defendant to the bill, and who 
claimed the lands, ora part thereof, under a purchase at sher- 
iff’s sale under execution against said Carson. The sheriff’s 
deed, which was made an exhibit to her answer, showed by its 
recitals that the execution was issued on certain decrees ren- 
dered by the Probate Court of Hale county in April, 1872, 
against said Carson, and in favor of Margaret Lipscomb and 
others; that the execution came to the hands of the sheriff of 
St. Clair on the 28th February, 1873, and that the lands were 
sold under it on the 2d June, 1873. Mrs. Matthews alleged 
and insisted, in her answer, that the complainant’s mortgage . 
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was void and inoperative as to her, not being founded ona 
debt created at the time it was given, and not having been 
recorded within three months after its execution; and she 
further insisted that the mortgage was fraudulent and void 
under the provisions of the Bankrupt Act of 1867, and set up 
the proceedings had in the matter of the adjudication of said 
Carson as a bankrupt, and the appointment of the complainant 
as the assignee of his bankrupt estate. The material facts in 
reference to these matters are stated in the opinion of the court. 
On final hearing, on pleadings and proof, the chancellor dis- 
missed the bill ; and his decree is now assigned as error. 


Inzer & Greene, and Tuos. R. Routuac, for appellant. 
Jas. E. Wess, and Evuis Pueran, contra. 


STONE, C. J.—We will first consider this case without any 
reference to the bankruptey of Thomas K. Carson ; in other 
words, as if he had never been adjudged a bankrupt. 

In Wood v. Lake, 62 Ala. 489, we traced, to some extent, 
the history of our legislation which provides for the registra- 
tion of deeds and mortgages, as a means of giving notice of 
their existence. The purpose and policy of such statutes are, 
that purchasers and mortgagees shall not be misled or de- 
frauded in acquiring lands, or an interest in them, after they 
have been made the subject of a prior conveyance or incum- 
brance. Registration is simply a warning. We showed in 
that case that, under our older statute, conveyances not recorded 
within the time prescribed, were inoperative only as against ‘“‘a 
subsequent bona fide purchaser, or mortgagee for a valuable 
consideration, not having notice thereof.” We showed, further, 
that the later enactment, first found in the Code of 1852, took 
a step in advance, and extended protection to judgment credi- 
tors, equal to that which had been previously extended to pur- 
chasers and mortgagees.—Code of 1876, § 2166. We felt im- 
yelled to this construction by the clear language of the statute. 
In Tutwiler v. Montgomery, 73 Ala. 263, the doctrine was re- 
affirmed. See, also, Watt v. Parsons, 7b. 202. 

We think, however, that the protection extended to judg- 
ment creditors rests on a similar principle, and is germane to 
that secured to purchasers without notice. The purchasers 
who can maintain aright paramount to an unrecorded deed or 
mortgage, must have purchased subsequently to the making of 
such deed or mortgage, and must be bona fide purchasers, for a 
valuable consideration, without notice or knowledge of such 
prior conveyance or incumbrance. This class alone can claim 


to have been misled by a failure to record. This class alone 
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can be defrauded, by a neglect of this statutory duty. For no 
other purpose was the statute enacted ; to no other class does 
the grantee owe this duty, and only those who are without no- 
tice can claim the protection. Hence, if the purchaser be in 
possession, this is constructive notice, and equivalent to regis- 
tration.— Burt v. Cassety, 12 Ala. 734; McCarthy v. Nicrosi, 
72 Ala. 332. The same rule must be applied when the _protec- 
tion the statute affords is claimed by a judgment creditor. He 
must have become such after the conveyance was made, or the 
incumbrance created, the failure to record which may mislead 
him to the belief that the property is standing open for seizure 
under execution upon his judgment. 

The decrees in favor of the Lipscomb distributees were ren- 
dered long before the mortgage was executed; and hence, 
neither section 2166 of the Code, nor Wood v. Lake, exerts 
any influence in the decision of this case. So far as this ques- 
tion is concerned, the mortgage dominates the oneness 

There are, in the mortgage, three modes adopted for de- 
scribing the lands intended to be conveyed; by government- 
survey numbers, by metes and bounds, and by reference to the 
deed which vested the title in the mortgagor. The govern- 
ment-survey numbers are incorrect, except as to forty acres of 
the Mnd. The last two modes of description identify the land. 
In Clements v. Pearce, 63 Ala. 284, this court said: “In 
grants and conveyances, there is often an incongruity between 
courses and distances as expressed, aud monuments, or natural 
objects, capable of clear, accurate designation and description, 
such as marked trees, mountains, water-courses; and these 
control, because the natural presumption is, that the parties 
are less liable to be mistaken about them, than about courses 
or distances. The lands [in controversy in that case] are 
doubtless inaccurately described, if we look only to the num- 
bers and quantity as collected from the government survey, by 
which to identify them. This description, however, is accom- 
panied with the further description, that a part of them lies 
west of Eniptochopko creek, extending tu the agreed line 
between John Kerley and John W. Bishop, belonging to the 
grantor, a further part of thein lying east of that agreed line ; 
and that the whole tract conveyed was purchased by the 
grantor of William L. Kerley. The intent to pass the lines 
\lands ?| lying east of the agreed line, and west of the creek 
to that line, and the entire tract purchased by the grantor of 
Kerley, is clearly expressed. Parol evidence of the exact sit- 
uation and location of the lands, and of their identity, as 
shown by these descriptions, was. admissible, to relieve and 
cure whatever indefiniteness and discrepancy there may be 
in the other descriptions.” In Doe, ex dem. Saltonstall », 
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Riley, 28 Ala. 164, 182, this court said: ‘Although the land 
is described inartiticially, and somewhat differently in each 
attempt at the description of it, still, we think enough appears 
to enable the court to see that the land sold and conveyed 
was comprehended in the description.”— Mc/ver v. Walker, 
9 Cranch, 173; Williams v. Hatch, 38 Ala. 338. We thus 
reach the conclusion, that the lands are sufficiently described 
in the mortgage, without the aid of reformation.—//urt », 
Blount, 63 Ala. 327. 

The face date of the mortgage is October 3, 1872. It has 
no subscribing witnesses, and remained without certificate of 
acknowledgment until January 1, 1873. During that time, it 
was entirely inoperative as a conveyance. It wanted an indis- 
pensable element of execution, and was of no greater force 
than a deed signed but not delivered.—/Hlendon v. White, 
52 Ala. 597; Lord v. Folmar, 57 Ala. 615; Stubbs v. Hohn, 
64 Ala. 187. The mortgage in this case must be held to have 
been executed January 1, 1873,—the date which the certificate 
of acknowledgment bears. 

The decrees under which Mrs. Matthews traces title were 
rendered against Thomas K. Carson, in Hale Probate Court, 
May 6, 1872. Thc lands in controversy lie in St. Clair county. 
Some money was made in Hale county, on executions issued 
on these decrees; and on 28th February, 1873, a/ias execu- 
tions were placed in the hands of the sheriff of St. Clair 
county, commanding him to make the residue of the money. 
These were the first executions issued to St. Clair county, and 
under them the sheriff levied on the lands involved in this 
suit, suld them, and Mrs. Matthews became the purchaser, 
and received the sheriff's deed. No question is raised on the 
bona fides of these probate decrees, nor of the indebtedness on 
which they were rendered. Thomas K. Carson was decreed 
an involuntarily bankrupt, March 28, 1873, and in April, same 
year, Shelby W. Chadwick, complainant in this suit, was 
appointed assignee of his bankrupt estate. As such assignee, 
he has never taken any steps in relation to this land. There 
can be no question that, by placing these executions in the 
hands of the St. Clair sheriff, a lien was created, which Car- 
son’s subsequent bankruptcy, in the absence of fraud or col- 
lusion, would neither override nor displace.—-Crow v. Reid, 
57 Ala. 281; Sheffey v. Davis, 60 Ala. 548; Newlin v. 
McAfee, 64 Ala. 857; Moses v. St. Paul, 67 Ala. 168. Mrs. 
Matthews acquired a good title by the sheriff's deed, unless 
Chadwick’s mortgage will prevail over it. 

We have shown above that complainant’s mortgage must be 
considered as executed on the first day of January, 1873. Till 


then it was incomplete. On that day it became an executed 
Vou. Lxxvu. 
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mortgage, by the certificate of acknowledgment. Its consid- 
eration, as recited, is admitted, and it was filed for record and 
recorded in the probate office of St. Clair county, January 18, 
1873. This was more than a month before the executions 
under which Mrs. Matthews claims were placed in the hands 
of the sheriff, and hence created an older lien than the execu- 
tions, if there is nothing in the transaction to break its force. 

It is contended for appellee, Mrs. Matthews, that Chad- 
wick’s mortgage is invalid, for the a alleged reasons: 
That it was executed less than four months before Carson was 
adjudged a bankrupt; that Carson was insolvent when he 
executed it, his insolvency was notorious, and that its aim and 
purpose were to give Chadwick a preference, in fraud of the 
bankrupt law; that Chadwick, being his assignee, was in duty 
bound to have the mortgage set aside, and, failing to do so, he 
will not be allowed to take advantage of his own wrong, and 
reap a profit from his own dereliction of duty. 

The provisions of the bankrupt statute bearing on this ques- 
tion were originally contained in sections 35-39 of the act 
approved March 2, 1867. They are now condensed in section 
5128, Revised Statutes, in the following language: “If any 
person, being insolvent, or in contemplation of insolvency, 
within four months before filing the petition for or against 
him, with a view to give a preference to any creditor or per- 
son having a claim against him, . . makes any payment, 
pledge, assignment, transfer, or conveyance of any part of his 
property, either directly or indirectly, absolutely or condition- 
ally, the person receiving such payment, pledge, assignment, 
transfer, or conveyance, . . having reasonable cause to 
believe such person is insolvent, and that such . . payment, 
pledge, assignment, or conveyance is made in fraud of the 
provisions of this title, the same shall be void, and the assignee 
may recover the property, or the value of it, from the person 
so receiving it.” To come within this statute, in making the 
payment, pledge, or conveyance, the grantor must have the 
intent “to give a preference,” and the grantee who receives 
the conveyance must have “reasonable cause to believe” the 
payor, or grantor, is insolvent, and that the payment or con- 
veyance is made “in fraud of the provisions of” the bankrupt 
law. These thoughts naturally suggest themselves, without 
reference to any rulings that have been made upon this statute. 
In Wilson v. City Bank, 17 Wall. 473, the unanimous opinion 
of the court was pronounced by Justice Miller, in his aceus- 
tomed, forcible language. He said, the act “ must be accom- 
panied with an intent. In section thirty-five, it is to give a 
preference to a creditor. In section thirty-nine, it must be to 
give a preference to a creditor, or to defeat or delay the opera- . 
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tion of the Bankrupt Act. In both there must be the positive 
purpose of doing an act forbidden by that statute, and the 
thing described must be done in the promotion of this unlaw- 
ful purpose. . . It is not pretended that any positive 
evidence exists of a wish or design on their part to give this 
creditor a preference, or oppose or delay the operation of the 
Bankrupt Act.” So, in the case of Mays v. Fritton, 20 Wall. 
414, the opinion of the court was again unanimous. The 
court said: “To authorize the assignee to recover the money 
or property under this section, it is necessary that he should 
establish the act of the bankrupt, not only of which he com- 
plains, but also that it was done with a view to give a prefer- 
ence over other creditors, and that the other party to the 
transaction had reasonable cause to believe that such person 
was insolvent.”—Bump on Bankruptcy, 10 ed., 810, 811. As 
to “reasonable cause to believe,” see /b. 829 et seq. 

The testimony in this record is not very full. Except in 
the matter of showing that the lands are correctly described by 
metes and bounds, and in the deed from J. J. Carson to T. K. 
Carson, and except the record and documentary evidence, the 
entire facts relied on are shown in an agreement signed by 
counsel. All that bears on the question of Carson's financial 
condition, and his intention in making the mortgage, and of 
Chadwick’s “reasonable cause to believe” Carson was insolvent 
January 1, 1873, is embraced in the following paragraph: “In 
the months of November and December, 1872, and thereafter, 
it was known to the business community in which T. K. Car- 
son lived, and in which T. K. Carson & Co. did business, that 
said Carson and said firm were embarrassed in business ; and 
from the first to the tenth of January, 1873, it became gener- 
ally known that they were insolvent. That prior to November, 
1872, there was no question as to the solvency of T. K. Carson, 
nor of T. K. Carson & Co. They were reputed good in their 
eommunity. S. W. Chadwick [complainant] is a nephew of 
Mrs. T. K. Carson, and has been on intimate terms with T. K. 
Carson at all times both before and since 1873. He is a cousin 
of Shelby C. Carson, and also of the wife of R. B. Douglass,” 
members of the firm of T. K. Carson & Co. T. K. Carson re- 
sided in Greensboro, Hale county, and the firm of T. K. Car- 
son & Co. had a mercantile establishment in Greensboro, and 
one in St. Clair county; probably one hundred miles apart. 
It is not shown where S. W. Chadwick lived, except by the 
admitted averment of the bill, that when it was filed, he was a 
resident of Hale county, Alabama; and it is not shown where 
he resided, nor where he was, from the first to the tenth of 
January, 1873. 


VoL. LXxVII. 
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It may be conceded, for the purposes of this case, that when 
the mortgage was executed—January 1, 1873—T. K. Carson 
was insolvent, and intended, by the mortgage, to secure a pref- 
erence to Chadwick. When a particular result naturally follows 
from the doingyof an act, the actor is présumed to intend that 
result. Is there any testimony to support a presumption that 
Chadwick, when the mortgage was acknowledged, had cause 
to believe Carson was insolvent’ The acknowledgment was 
January 1, 1873. If it be conceded that when any fact be- 
comes “generally known,” persons in the community will be 
presumed to have knowledge of it, or to have cause for be- 
lieving it, the agreed facts, copied above, fall far short of 
meeting the requirements of the rule. First, a sliding scale is 
given, covering a period of ten days, within which Carson’s 
insolvency became generally known. There isas much ground 
for the inference that this material fact became generally 
known only on the tenth, or on the fifth, as that it was so 
known on the first. Adopting the usual rule of taking the. 
mean, in findings on such testimony, we would conclude it 
became generally known on the fifth. Conceding to this pre- 
sumption the certainty of knowledge, it could not furnish cause 
for believing, five days before that knowledge was acquired, 
that the insolvency did in fact exist. Second, it is not shown 
that Chadwick was, at the time, in the community, in which 
Carson’s insolvency became generally known. 

The present record fails to show any ground for setting 
aside Carson’s mortgage to Chadwick, and hence no presump- 
tion arises against the latter, for failing to make the attempt. 
We will not, therefore, inquire what would have been our 
ruling, had we found that when Chadwick took the mortgage, 
he had cause to believe Carson was insolvent. 

The decree of the chancellor is reversed ; and this court pro- 
ceeding to render the decree the chancellor should have ren- 
dered, it is ordered and decreed, that the complainant 1s entitled 
to relief, and to have a foreclosure of his mortgage ; the pro- 
ceeds of the lands, after satisfying costs and the mortgage lien, 
should there be a surplus, to be paid to Mrs. Matthews, the 
owner of the equity of redemption. It is referred to the regis- 
ter to take an account, and report to the Chancery Court the 
amount due on the mortgage debt, with interest to the comin 
in of the report. He wi oe legal testimony, if offered. A 
other questions are reserved for consideration by the chan- 
cellor. 

Reversed, rendered, and remanded. 
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56 Bain Mop 24 
Farris & McCurdy v. Dudley. 


Bill in Equity for Abatement of Nuisance, and Damages. 


1. Easement for flow of waters from upper lands, upon lower.—Where 
two adjacent tracts of land belong to different persons, the upper or 
dominant tract has a natural easement or servitude in the lower, for the 
discharge of all surface water and running streams, and the owner of 
the lower tract has no lawful right to obstruct the natural flow of the 
water, to the serious injury of the superior proprietor; the only recog- 
nized exception to this rule being in the case of buildings erected on 
city or village lots. 

2. Riparian rights; obstruction of running stream.—A riparian proprie- 
tor, whether he owns one or both of the banks of a running stream, has 
no right to build an embankment or other obstruction which, in times 
of ordinary flood, will operate to throw the waters upon the lands of an- 
other proprietor, to his detriment. 

3. Abatement of embankment as nuisance.—An embankment erected 
by the defendant upon his own lands, by which the waters of a running 
stream are thrown back upon the complainant’s lands on the opposite 
side of the stream, will be enjoined in equity as a nuisance, when it 
appears that, in order to avoid the consequent injury, the defendant 
would be required to expend a large sum of money, and would be guilty 
of erecting an unlawful obstruction to the injury of a neighbor; and the 
fact that, by means of the embankment complained of, the defendant 
has reclaimed more lands for himself than he injured for the complain- 
ant, is no excuse for the wrongful act. 

4. Same; damages.—Under a bill for the abatement of such embank- 
ment as a nuisance, the complainant may also’have an inquiry into the 
damages sustained by him, without recourse to an action at law; and 
the question may either be decided by the chancellor himself, referred 
to the register, or submitted to the determination of a jury. 

5. Same; variance in description of embankment.—The chief (if not the 
only) purpose of the rule requiring certainty in the description of the 
embankment sought to be abated, is identity; and where there is no 
question of identity, a variance between the allegations and the proof, 
as to the length of the embankment, is immaterial. 


Apprat from the Chancery Court of Lowndes. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was-filed by Joseph R. Dudley, on what 
day the record does not show, against Farris & McCurdy as 
—_ to abate as a nuisance an embankment which they 

ad erected on their own lands, on the east bank of Big Swamp 
creek, and by which, as the complainant alleged, the waters of 
the creek were accumulated in times of heavy rains, and thrown 
in increased volume upon his lands on the west side of the 
creek ; and he also asked an inquiry and account of the per- 


manent damages which he had sustained. The defendants de- 
VoL. LXxvill. 
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murred to the bill for want of equity, specifying several al- 
leged defects, but their demurrer was overruled. They also 
filed an answer, in which they admitted the erection of a levee, 
or embankment, on their own lands at some distance from the 
creek on the east side; but they insisted that it was necessary 
for the protection and reclamation of their own lands, and de- 
nied that it threw any increased volume of water on the com- 
plainant’s lands ; and they further alleged that the embankment 
which they had erected was not correctly described in the bill. 
On final hearing, on pleadings and proof, the chancellor held 
that the complainant was entitled to have the embankment 
abated as a nuisance, but declined to consider the question of 
damages ; and he rendered a decree requiring the embankment 
to be thrown down, and giving the complainant leave to sue at 
law for damages. The defendants appeal from this decree, 
and here assign it as error ; and there is a cross-appeal by the 
complainant, who assigns as error that part of the decree which 
refused an inquiry into the damages. 


W. L. Brace, and W. C. Grirrtiy, for appellants, submitted 
a printed argument, in which they analyzed the evidence, and 
contended that it established the following propositions: (1.) 
The defendants’ levee protects to a certain extent a heritage in 
sections 33 and 32 that is superior to the coments wal 
tage in section 30, with prudent safe-guards, such as large 
water-gaps and sluice-ways to prevent a change of the natural 
flow of surface water in time of flood; and it does not change 
the flow of surface water in time of flood, but, in connection 
with the defendant’s levees, concentrates to a more considera- 
ble extent the volume of water, aids and directs its flow, and fa- 
cilitates its discharge. (2.) The defendants’ levee, continuing 
from sections 33 and 32 into section 29, protects a heritage in 
that section that is equal to the heritage of the complainant in 
section 30, with prudent safe-guards, such as large water-gaps 
and sluice-ways, to prevent a change of the natural flow of the 
surface-water in time of flood; and it does not change the flow 
of surface-water in the time of flood, but, in connection with 
the defendant’s levees, it concentrates to a more considerable 
extent the volume of water, aids and directs its flow, and facil- 
itates its discharge. (3.) Before any ditches were cut, or any 
levees erected, by either party, the whole area of the swamp 
lands, from bluff to bluff, was subject to overflow, the natural 
course of such overflow being over the whole area. (4.) The 
area of complainants’ lands affected by the overtlow is small 
when compared with the quantity reclaimed for cultivation by 
the levees. (5.) The complainant’s lands were not in their 
natural condition, but he had cut ditches and erected embank- | 











126 SUPREME COURT [Dec. Term, 
[Farris & McCurdy v. Dudley.] 


ments, for the purpose of reclaiming them, before any artificial 
works were erected by defendants; and he now seeks to abate 
the defendants’ work, when he might protect himself by a 
slight elevation of his own embankments. (6.) There isa 
material variance between the allegations and the proof, as to 
the location, length, and other descriptive featuresof the de- 
fendants’ levee ; and this variance is fatal. 

They cited the following authorities: Hughes v. Anderson, 
68 Ala. 286; Kaufman wv. Griesmere, 26 Penn. St. 407: 
Waffle v. N. Y. C. R. R. Co., 53 N.Y. 11; Wood on Nui- 
sances, 443-4; 1 Brick. Digest, 732, $$ 1538-40. 


Warts & Son, and G. Cook, contra, cited the following au- 
thorities: (1). As to the equity of the bill, and the com- 
plainant’s right to have the embankment abated as a nuisance, 
Nininger v. Norwood, 72 Ala. 277 ; Crabtree v. Baker, 75 Ala. 
91; 6 Wait’s Actions and Defenses, $$ 273, 274, 279, 281;4 Jb. 
$$ 699, 738, 740. (2). As to his right to have the damages ascer- 
tained and decreed in this suit, without a separate action at 
law—Wood on Nuisances, § 792; Stow v. Bozeman, 29 Ala. 
397; Seruggs v. Driver, 31 Ala. 274; Sims v. Mekwen; 27 
Ala. 184; Stewart v. Stewart, 31 Ala. 207; Polly v. MeCall, 
37 Ala. 20. 


SOMERVILLE, J.—The Dill in this case was filed by the 
complainant, Dudley, for the purpose of abating an alleged 
nuisance, consisting in a levee or earthen embankment erected 
by the defendants, Farris & McCurdy, upon their own lands, in 
such manner as to cause the waters of a large creek to overtlow 
the lands of the complainant, to his detriment. The bill seeks 
also, incidentally, to recover damages caused by such overtlow 
to the lands and crops of complainant. 

The case, in our judgment, depends upon two well settled 
principles of law, as to which there can be no serious contro- 
versy in this State since the deliverance of this court in the 
case of Vininger v. Norwood, 72 Ala. 277. 

The first of these principles is, that the owner of higher 
ground has a legal and natural servitude upon all lower estates, 
by which he is entitled to have discharged all surface-water, or 
running streams, from the higher upon the lower estate, and 
the owner of the lower estate has no lawful right to obstruct 
the natural flow of such water, to the serious injury of the su- 

rior proprietor. The only recognized exception to this rule 
is said to be in the case of buildings erected upon city or vil- 
lage lots.— Nininger v. Norwood, supra; Crabtree v. Baker, 
75 Ala. 91; Hughes v. Anderson, 68 Ala. 280; Wood on Nui- 
sances (2d Ed.), pp. 440, 446, 456. 


VoL. LXxvul. 
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The second principle is strictly analogous, and applies to or- 
dinary water-courses, without regard to any question of the 
superior altitude of dne adjacent estate to that of another. This 
nt is, that a riparian proprietor, whether he be the owner of 
one or both banks of a running stream of water, has no lawful 
right to build any obstruction which, in times of ordinary flood, 
will operate to throw the waters of such stream upon the lands 
of another proprietor, so as to overflow and damage them. 
Nininger v. Norwood, supra; Gerrish v. Clough, 48 N. H. 9; 
s.c., 2 Amer. Rep. 164; 2 Kent’s Com. 439. 

The whole law of nuisances rests upon the maxim of the com- 
mon law, Sie utere tuo ut ledas non alienum—every man must 
so use his own property as not to injure that of his neighbor. 
So, the whole law of water-courses is founded on the maxim, 
Aqua currit, et currere debet—water naturally runs, and must be 
allowed to run in its natural course. As said in Butler v. Peck, 
16 Ohio St. 334, “where two parcels of land, belonging to dif- 
ferent owners, lie adjacent to each other, and one parcel lies 
lower than the other, the lower one owes a servitude to the 
upper, to receive the water which naturally runs from it, pro- 
vided the industry of man has not been used to create the serv- 
itude ;” or, as otherwise expressed in the same case, “ the owner 
of the upper parcel of land has a natural easement in the lower 
parcel, to the extent of the natural tlow of water from the up- 
per parcel to and upon the lower.” This is in accordance with 
the established rule in England, and with the weight of Amer- 
ican authority, and, as said by this court in Wininger v. Nor- 
wood, 72 Ala. 283, supra, “any interference with, or obstruction 
of the servitude by the lower owner, to the injury of the owner of 
the dominant estate, subjects him to liability for the resulting 
damages.” Wood on Nuisances (2d. Ed.), p. 454, $396. It is 
said by Mr. Angell in his treatise on Water-Courses, § 333, 
that a riparian proprietor “has no right to build anything 
which, in times of flood, will throw the waters on the grounds 
of another proprietor, so as to overflow and injure them.” So, 
in like manner, as observed by Mr. Wood, “the owner of a 
servient heritage has no right, by embankments, or other arti- 
ficiai means, to stop the natural flow of the surface-water from 
the dominant heritage, and thus throw it back upon the lat- 
ter."—Wood on Nuisances, p. 453, § 394; Gould on Waters, 
S$ 209, et seg. The rule as to surface-water and running 
streams is essentially the same—the two classes of cases being 
dependent upon identical principles, at least according to the 
rule of the civil law, which had been established in this State. 

In Nininger v. Norwood, 72 Ala. 277, supra, adhering to 
these principles, we sustained a bill filed to abate as a nuisance 
certain levees or embankments, which had been erected on the | 
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lands of defendant, so as to cause the waters of a creek to flow 
over and flood the land of the complainant, during certain pe- 
riods of heavy rains, rendering such lands less fit for cultiva- 
tion, and otherwise injuring them. Incidental damages were 
also allowed, upon an issue submitted for determination by a 
jury. In Wallace v. Drew, 57 Barb. (N. Y.) 413, it was de- 
cided that a riparian owner, who constructed embankments 
upon his own land, in order to prevent the water of ordinary 
floods washing the bank and overflowing his lands, was liable 
for damages caused by the waters of the creek being made to 
flow upon the lands of the plaintiff, in a manner and volume 
they were not previously accustomed to flow. And in Ger- 
rish v. Clough, 48 N. H. 9 (s.c., 2 Amer. Rep. 165), a de- 
fendant was likewise held liable, who, owning land on one side 
of the Merrimac River, constructed a break-water to prevent 
the water from enroaching upon his land, and which operated 
to throw the current upon and wash away the lands of the 
plaintiff on the opposite shore. 

The lands of the defendants in this case are shown to lie on 
both sides of Big Swamp creek, in Lowndes county in this 
State, but being chiefly situated on the east side. The lands 
of the complainant lie adjacent on the west side of the same 
stream. These lands are partly swamp, and partly arable, and 
portions of them are subject to periodical overtlow in times of 
ordinary freshets. The testimony satisfies us that the arable 
lands of the complainant, Dudley, are Acgher than the adjacent 
lands of the defendants, and that the natural course of this 
creek, in periods of overflow, is northward from its junction 
with Ash creek, over the lands of both parties in section 29 
and 30, but flooding several hundred acres more of defendants’ 
arable lands than of complainant's, and largely more of their 
unarable swamps lands. We are satisfactorily convinced, 
moreover, from the testimony, that the construction of the 
levee in question by the defendants has tended to divert the 
waters of Big Swamp creek from their natural course, so as to 
throw their current towards the north-west, and in such man- 
ner as to materially increase both the depth and the area of the 
overflow upon complainant’s land in times of ordinary freshets. 
The inference from the evidence is fair, that the area of overtiow 
has been at least doubled, and the level of the water raised to a 
height greater by from one to two feet than before the erec- 
tion of the levee. It is true that the defendants have reclaim- 
ed for themselves more land than they have been instrumental 
in submerging periodically for the complainant. But this is, 
in our judgment, no excuse for their wrongful act. The law 
requires of them that, in reclaiming their own land, they should 


not have seriously injured their neighbor. They have no 
VoL, LXXVIII. 
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right to maintain the obstruction, because it works irreparable 
hurt, inconvenience, and damage to an adjacent proprietor, 
whose estate they are not permitted to destroy that they may 
benefit themselves.— Wood on Nuisances, p. 373. It is a fair 
inference from the testimony in the canse, that the damage 
shown to be suffered by the complainant is irreparable without 
a vast expenditure of money by him, and without himself be- 
ing guilty of erecting an obstruction which a court of equity 
would probably be compelled to declare a nuisance as against 
one Robinson, who is an adjacent proprietor, owning lands 
above those of complainant on the west side of the creek in sec- 
tion 30. 

The deeree of the chancellor is correct, in so far as it re- 
quires the abatement of the alleged nuisance. But it is erro- 
neous in failing to determine the question of damages, which 
could have been done either by the chancellor himself, or by 
reference to the register for report, or else it could have been 
submitted to the determination of the jury. 

We find nothing in the case of //ughes v. Anderson, 68 
Ala. 280, or of Crabtree v. Baker, 75 Ala. 91, which conflicts 
with the foregoing principles. We fully recognize the prin- 
ciple, that all questions arising under these rules should be 
weighed and decided with a proper reference to the value and 
necessity of the improvement to the superior heritage, con- 
trasted with the injury to the inferior; ‘a license which,” it 
was said by Srone, J., in the first mentioned of the above 
cases, “ must be conceded with great caution and prudence.” 

The alleged variance between the description of the levee as 
contained in the bill, and that established by the proof, does 
not seem to us to be material. The chief, if not the only pur- 
pose, of the rule requiring certainty in description, is identity. 
The one proved to have been erected is shown to extend from 
section 33, through section 32, and partly through section 29, 
for nearly two miles on the east side of the creek, and about 
parallel with its channel. The alleged variance lies in the 
averment of the bill, that this levee extends as far north as 
section 20, which is adjacent to section 29. It affects, there- 
fore, merely the question of its length; and this, under the 
facts of the case, is not fatal as a matter of identification. The 
levee described can not be confounded by the court with any 
other shown to exist, nor could the defendants, as it seems to 
us, have been misled by it. 

The decree must be reversed, and the cause remanded, on 
the cross-appeal taken by Dudley. The costs of the appeal, in 
this court, and in the court below, will be taxed against the 
appellants, Farris & McCurdy. 

Cropton, J., not sitting. 
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Nore sy Reporrer.—On a subsequent day of the term, in 
response to an application by appellants’ counsel for a rehear- 
ing, and for a modification of the opinion, the following 
opinion was delivered : 


SOMERVILLE, J.—Upon application for a rehearing, we 
are satisfied that exact justice between the parties litigant in 
this cause requires the opinion to be modified. We hold, ae- 
cordingly, that the complainant is entitled to have the levee in 
question “declared a nuisance, and subject as such to abatement, 
so far only as to obviate the continuance of such nuisance, and 
of the damage which may result from it. The complainant 
has a right to be placed practically in statu quo, so far as his 
lands are affected by the increased overflow of Big Swamp 
creek and its tributaries, which may be produced by “the con- 
struction of the levee. 

It not appearing, however, from the testimony in the record, 
to what extent this abatement is necessary, or how much and 
what particular portions of the levee should be demolished in 
order to accomplish the desired result, the cause will be re- 
manded, in order that the chancellor may direct a reference to 
the register, to take testimony and report to the court his con- 
clusions on this matter of reference, in connection with the 
subject of damages already occasioned by such overtlow. The 
investigations of the register will be confined alone to these 
particular points of inquiry. 

The decree of the chancellor was erroneous, and will be re- 
versed and the cause remanded, that the reference may be 
made to the register for the purposes specified. The costs of 
appeal in this court and the court below will be equally divided 
between the parties. 


Farris v. Stoutz. 


Bill in Equity by Remainder-men, for Account of Moneys 
Received by deceased Husband of Life-Tenant. 


1. Bequest for life, with remainder over; rights of respective parties, and 
how enforced.—When property in which one person has an estate for 
‘life, with remainder over, is sold under an order of the Probate Court, 
that court should not suffer the proceeds of sale to go into the hands of 
the tenant for life, but he should be left to seek redregs in a court of 
equity, where he would be required to execute a suitable bond for the 
protection of the remainder-men; yet, if he is allowed to receive and 
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use the money without objection, and it can not be traced into any par- 
ticular property purchased by him, the remainder-men may assert in 
equity a pecuniary demand against his estate. 

2, Non-claim; what claims are within statute.—Under the statute of 
non-claim (Code, § 2597), contingent claims, which may never accrue, 
are required to be presented within eighteen months after they have 
accrued ; but aclaim which is payable on the death of a third person, 
though payable in the future, is an absolute and unconditional claim, 
since death is an event which must happen. 

3. Same.—When a widow is entitled to a life-estate in certain prop- 
erty under the will of her deceased husband, and, on her second mar- 
riage, her husband is allowed to receive the proceeds of the property 
sold under an order of the Probate Court, his liability to the remainder- 
men is aclaim against his estate which must be presented to his per- 
sonal representative within eighteen months after the grant of letters, 
although it is not payable until the death of the tenant for life. 

4. Same; how taken adrantage of.—The statute of non-claim, as a de- 
fense, is as available to the heirs or distributees as to the personal rep- 
resentative ; and it may be taken by demurrer to a bill in equity, when 
the demand therein asserted is prima facie within the statute, and no 
presentation is averred, nor facts excepting it from the statute. 


Aprrat from the Chancery Court of Lowndes. 

Heard before the Hon. Jonn A. Foster. 

The bill in this case was filed on the 8th February, 1883, by 
Mrs. Julia A. Stouts and others, “only surviving children and 
heirs at law of Richard Geiger, deceased,” who was a son of 
Jacob Geiger, deceased, against T. L. Farris and Elizabeth 
Geiger; and prayed an account of certain moneys which went 
into the hands of M. D. Farris, deceased, who was the father 
of said T. L. Farris, and in which the complainants claimed an 
interest as remainder-men under the provisions of the will of 
said Jacob Geiger, their grandfather. Said Jacob Geiger died 
in 1832, having executed his last will and testament, and leaving 
a widow and four children surviving him. By the provisions 
of his will, which was duly probated in said county after his 
death, the testator devised and bequeathed his entire property 
to his wife and children “ during her widowhood ;” and further 
provided that, in the event of her second marriage, one-fourth 
of the estate should “ be laid off for her use and benefit during 
her natural life, and at her death to be divided among said 
children,” and that the remaining three-fourths should also be 
divided among the children. The widow and one Needham 
Smith were appointed executor and executrix of the will, and 
they duly qualified in that capacity. The property of the 
estate consisted of a small tract of land, containing about 
eighty acres, and slaves and other personal property, amounting 
in value to nearly $10,000. In 1834, or 1835, the widow mar- 
ried said M. D. Farris, who thereby became co-executor with 
her; and in 1837, he obtained from the Orphans’ Court of said 
county, in right of his wife as one of the legatees and devisees, 
orders for the sale of the property, real and personal, for the ° 
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purpose of division and distributees according to the terms of 
the will. The sale was made, reported tuo the court, and duly 
confirmed, the proceeds of sale aggregating about $5,000, Of 
this sum one-fourth part went into possession of said M. D. 
Farris, as the part in which his wife had an estate for life under 
the provisions of said testator’s will; and he continued to use 
the same until his death in 1857. The said M. D. Farris left 
an estate valued at more than $25,000, which the bill alleged 
“was the proceeds and accumulations from the money and 
property of the estate of said Jacob Geiger, which went into 
his hands as aforesaid.” Letters of administration on his 
estate were granted on the 14th September, 1857, to the 
widow; and in November, 1863, a tinal settlement and distribu- 
tion of the estate was made between her and said T. L. Farris, 
the only surviving child. In July, 1881, the widow died, and 
her will was duly admitted to probate; but no letters testa- 
mentary were ever granted, and said T. L. Farris took posses- 
sion of her entire property. On these facts, as alleged, the bill 
prayed “that said T. L. Farris be made to account to and with 
complainants for all money or other property that went into 
the hands of said M. D. Farris, as the life-estate of the said 
Jane Farris, his wife, under the will of said Jacob Geiger, 
with remainder to said four children, or which went into the 
hands of said Jane Farris, as her life-estate under said will, 
with like remainder ;” and for other and further relief under 
the general praver. 

The defendant pleaded the statute of non-claim, and also 
demurred to the bill because it did not allege a presentation of 
the claim to the administrator of the estate of said M. D. 
Farris. The chancellor overruled the demurrer and the plea, 
and rendered a decree for the complainants; and his decree is 
now assigned as error. 


W. R. Hovauron, for appellants. 
R. M. Witiiamson, contra. 


CLOPTON, J.—The bill regards and treats as valid the 
sales of the real and personal property of the estate of Jacob 
Geiger under the orders of the Orphans’ Court, and claims a 
portion of the proceeds of sale. Neither the averments of the 
bill, nor the proof is sufficient to declare a trust, or charge a 
lien on any specific property in which the money was invested. 
Though it was improper and irregular for the Orphans’ Court 
to have allowed Mordecai D. Farris, who had married the 
widow of the testator, and thereby became entitled to her life- 
estate in one-fourth of the proceeds of the sales of the property, 
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to receive or retain the money, and he should have been left to 
seek redress in a court of equity, which would have required 
the execution of a suitable bond for the protection of the re- 
mainder-men ; the bill recognizes his right to receive it, and 
prefers, by reason thereof, a pecuniary demand against his 
estate, to the payment of which complainants seek to subject 
the property that descended to his heir and distributee. The 
slaves of the estate of Geiger, purchased by Farris, having 
been emancipated, and the life-estate having been converted 
into money, which can not be traced, the complainants could 
not, under the circumstances, have properly asserted a title to 
any other relief. 

It is undoubtedly true, that the father of the original com- 
plainants, who was one of the remainder-men, had a valid claim 
against Mordecai D. Farris, who had received the money con- 
stituting the life-estate, which was payable on the death of the 
life-tenant; and that the property of his estate, which de- 
scended to his heir and distributee, is subject thereto, if the 
claim is not barred by the statute of non-claim. Mordecai 
Farris died in 1857, and soon after his death, letters of admin- 
istration on his estate were granted to his widow, who continued 
to act as such administratrix until 1863, when she made final 
settlement and distribution of the estate. The claim of com- 
plainants was not presented to the administratrix ; and the life- 
tenant died in 1881. 

The terms of the statute are clear and comprehensive. 
“All claims against the estate of a deceased person must be 
presented within eighteen months after the same have accrued, 
or within eighteen months after the grant of letters testament- 
ary, or of administration ; and if not presented within that time, 
are forever barred.” Two periods of presentation are pre- 
scribed, and within which period the presentment must be made 
is determined by the character of the claim—whether it is an 
accrued claim at the time of the death of the decedent, or ac- 
crues subsequently to the grant of administration. Its char- 
acter in this respect is not determinable by the time, or cer- 
tainty of the time of payment. Al] claims which are absolute 
aud unconditional, whether payable presently or in the future, 
must be presented within eighteen months after the grant of 
letters testamentary, or of administration. “It is only contin- 
gent claims—claims which may never accrue—that fall within 
the provision postponing a presentment until eighteen months 
after the same have accrued.”—/7etwell v. McLemore, 52 Ala. 
124. A claim dependent upon a future contingency—on the 
happening of an event which may never happen—does not ac- 
crue until the event happens; until then it is not a claim. 

But death is an event which must certainly occur; and - 











134 SUPREME COURT (Dec. Term, 
| Bernstein v. Humes. |} 


a claim payable on the death of another person is an absolute 
and unconditional claim, payable in the future, the time of pay- 
ment only being uncertain. It is an accrued claim when cre- 
ated, the payment postponed until the happening of an event 
which must surely transpire. 

Actual presentment, or its equivalent, is necessary to defeat 
the bar of the statute. Knowledge of the existence of the 
claim on the part of the administrator, however full, will not 
dispense with presentation.—/ones v. Lightfoot, 10 Ala. 17. 
And the statute is as available to an heir or distributee, as to 
the personal representative. A bill in equity, brought to en- 
force against a decedent’s estate a claim which is prima facie 
within the bar of the statute, or to subject to its payment prop- 
erty that has descended, is demurrable, if it fails to allege a 
presentation, or facts excepting it from the operation of the 
statute.—Grimball v. Mastin, 77-Ala. 553. 

The claim, the payment of which the bill seeks to compel, is 
barred by the statute of non-claim as against the estate of M. 
D. Farris; and it does not appear that the money ever went 
into the possession of the life-tenant, so as to create a claim 
against her. 

Reversed, and decree will be here rendered, dismissing the 
bill. 


Bernstein v. Humes. 
Statutory Action in nature of Ejectment. 


1. Proof of ancient deeds and record copies.—On the last appeal in 
this case (75 Ala. 241-5), the admissibility of the documentary evidence 
constituting plaintiffs’ chain of title, which consisted of certified copies 
of deeds recorded fifty years ago, was considered by this court, and the 
evidence was held to have been properly received; and the court re- 
affirms that decision. 

2. Sufficiency of conveyance in description of land.—‘‘Part of lot No. 
17 in the original plan of said town [Huntsville], fronting on Gallatin 
street fifty feet, extending eastwardly seventy-three feet, known as the 
property formerly owned by Isaac Jamison,’’ when the words are used 
in a deed as describing the property conveyed, are not descriptive of an 
undefined, partial interest in the said Jamison lot, but convey the entire 
lot, or such interest therein as the grantor owned and possessed, the 
specified front and depth having reference to the dimensions of that lot, 
and not of the larger lot (No. 17) of which it formed a part. 

3. Charge referring legal question to jury; when error without injury. 
A charge which submits to the jury the decision of a legal question, 
which the court ought to have decided against the party excepting, is 
error without injury. ‘ 
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4. General exception to charge; when sufficient.—When a charge given 
consists of but a single sentence, containing several clauses connected 
and dependent throughout, a general exception to the entire charge is 
sufficiently specific and definite to reach error in any part of it. 

5. Adverse possession; what constitutes.—The possession of a mere 
trespasser, entering and holding without claim of right, is not adverse 
to the rightful owner, and does not ripen into a title by lapse of time, 
nor invalidate a conveyance by the owner to another person. 

6. Forfeiture of title by want of possession.—The mere fact that the 
owner of real estate ‘thas not had possession of it, claiming title to it,’’ 
for mote than twenty years, in the absence of any adversary claim or 
possession, does not work a forfeiture of his title. 


Aprrat from the Circuit Court of Madison. 

Tried before the Hon. Henry C. Speake. 

This action was brought by Mrs. E. C. Humes and others, 
children of Renben Chapman, against Morris Bernstein; and 
was commenced on the 12th July, 1871. The premises sued 
for, besides a narrow strip two feet wide by ninety-nine feet in 
depth (which involved only a question of disputed boundary), 
were described in the complaint as “part of lot number seven- 
teen in the original plan of said city (Huntsville), fronting on 
Gallatin street, commencing on said street ninety-nine feet from 
the north-west corner of said lot number seventeen, and run- 
ning thence southwardly, along said street, thirty-eight and one 
half feet; thence eastwardly, at right angles with said street, 
one hundred and sixteen,and one half feet; thence north-west- 
wardly, on a line parallel with said street, thirty-eight and one 
half feet; thence westwardly, at right angles with said street, 
to the beginning.” The premises sued for were situated in a 
square, which was bounded north by Clinton street, east by Jef- 
ferson, south by Randolph, and west by Gallatin street; and 
this square was subdivided, according to the original map of 
the town, into four lots, numbered, 17, 18, 25, and 26, respect- 
ively; each let measuring one hundred and forty-seven feet 
six inches in width, and the same in length. Lot No. 17 was 
the northwest quarter of the square, and the defendant owned 
the north-west corner of that lot; while the plaintiffs owned 
all, or nearly all of the remaining portion of the square, their 
lands adjoining the defendant’s on the east and south. The 
plaintiffs claimed the premises as a part of the property which 
once belonged to the old “ Bell Tavern,” and afterwards to the 
“Huntsville Hotel Company ;” and they deduced their title 
from the said company, under a deed from the United States 
marshal to L. P. Walker, as the purchaser at a sale under exe- 
cution against the company, and a subsequent conveyance from 
Walker to themselves. The sale by the United States marshal 
was made on the 7th February, 1870, and the lands sold were 
described in his deed to Walker as lots Nos. 17, 18, 25, and 26 ; 
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and Walker's deed to the plaintiffs, which was dated May 22d, 
1871, described the premises conveyed by the same words. 

The defendant claimed the premises of which he was pos- 
sessed under a conveyance to him by Chappell and wife, which 
was dated the 21st December, 1861, and in which the premises 
conveyed were thus described: ‘All those certain lots of 
lands lying in the town of Iluntsville, in said county, known 
and described as follows, being parts of lot No. 17 in the plan 
of said town: commencing at the north-west corner of a little 
brick house on Gallatin street, running thence eastwardly, at 
right angles with said street, and parallel with Clinton street, 
seventy-four and a half feet, toa stake ; thence, at right angles, 
to Clinton street ; thence west to the north-west corner of said 
lot ; thence south, along Gallatin street, to the beginning, being 
about sixty-seven feet, containing not quite one-eighth of an 
acre. Also, another lot of land in said town, being part of said 
lot No. 17, lying east of the above described lot, known as the 
lot on which John G. Bingham once lived ; once owned by 
Isaac Jamison, sold as his property by J. F. Mills as sheriff to 
B. Patterson, by Patterson to D. B. Turner, and by said Turner 
to Lucy G. Hill; bounded on the east and south by the Bell 
Tavern lot. Also, another lot of land lying in said town, being 
part of said lot No. 17, bounded on the north by the tirst above 
lot, on the east by the lot last above described, on the south by 
the Bell Tavern lot, and on the west™ by Gallatin street, sup- 
posed to front on said street about twenty-tive feet, and to run 
back east about seventy-four feet.” The defendant pleaded 
not guilty, the statute of limitations of ten years, and adverse 
possession for more than three years, with a suggestion of the 
erection of permanent improvements; and the cause was tried 
on issue joined on these pleas. 

The plaintiffs’ chain of documentary title, back to Leroy 
Pope, who held under a patent from the United States issued 
in 1809, is stated at length in the former reports of the case, 
particularly in .1 Ala. 260, and 72 Ala. 546; and a repetition 
of it is not necessary to an understanding of the legal principles 
decided on the present appeal. Among these deeds was a 
conveyance by Henry Cannon to Hugh and Daniel Price, 
which was dated December 28, 1818, and attested by two wit- 
nesses ; but it was not filed for record until the 23d November, 
1822, and it was recorded on the 18th March, 1823, on the ac- 
knowledgment of the grantor before the clerk of the County 
Court, taken on the latter day. The defendant objected to the 
admission of a certified copy of this deed as evidence, “because 
it was not proved or acknowledged according to law, and be- 
cause said deed was not recorded within twelve months from 


its date;” and he duly excepted to the overruling of these ob- 
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jections. A certified copy of another deed, executed by John 
R. Elliott to A. J. Sadler, which was dated March 4th, 1833, 
and recorded on the 14th March, 1834, was offered in evidence 
by the plaintiffs, and was admitted by the court, against the 
defendant’s objection, “because it was not recorded within 
twelve months from its date ;” and to this ruling the defendant 
duly excepted. 

The court charged the jury, in writing, as follows: “The 
plaintiffs, relying on documentary evidence, must show title in 
themselves. in one connected chain, from the Government 
down to themselves. The defendant admits the title properly 
established and proved, until the deed from Acklen (sheriff) to 
Elliott is reached ; which deed, the defendant insists, is void 
for uncertainty. To make this deed certain, and to identify 
the land therein described, the law authorized the plaintiffs to 
introduce other deeds, to show that Jamison, at the timeof the 
sale by Acklen as sheriff, only owned, fronting on Gallatin 
street, the fifty feet now sued for; and for this purpose plain- 
tiffs offer in evidence the deeds from Jamison to Rison, and 
from Jamison to Bingham, both made prior to the date of 
Acklen’s deed to Elliott; and if you find, from the inspection 
of the deeds, that Jamison, at the time of the sale by Acklen, 
only owned the fifty feet described in plaintiffs’ deed, then you 
are authorized to infer that plaintiffs have title to said fifty feet 
fronting on Gallatin street, and extending back eastwardly 
seventy-three feet, — inches. The defendant further says, that 
there is a break in plaintiffs’ title, in this: that the deed from 
Caldwell to Yeatman does not convey the said tifty feet, but 
only a part thereof, and does not describe the part conveyed. 
Standing alone, this deed only purports to convey a part of the 
lot bought by Caldwell from Horton and Robinson, and de- 
scribed in their deed to said Caldwell as ‘part of lot No. 17, 
Sronting on Gallatin street fifty feet, and eatending back in an 
easterly direction seventy-three feet, — inches. It is for the 
jury to determine, from the other deeds offered in evidence and 
the parol evidence, whether Caldwell intended to convey the 
whole, or a part of said lot; and if a part, what part, of this 
Jifty feet fronting on Gallatin street, was sold by Caldwell to 
Yeatman.” To the italicized portion of this charge the de- 
fendant excepted. 

The court further instructed the jury as follows: “The 
plaintiffs introduced, also, a deed from Wood to Kinkle, which 
does embrace the lot seventeen (17), fifty feet fronting on Gal- 
latin street, and running back in an easterly direction seventy- 
three feet, — inches, and also embraces the forty feet extend- 
ing still east of said lot ; and if you tind that Kinkle went into 
possession of said lot so conveyed, and he and others, claiming - 
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under him, remained in possession for more than ten years, 
then plaintiffs have made out a case entitling them to recover, 
unless the defendant makes good some one of the defenses set 
up by him.” To this part of the charge, also, the defendant 
excepted. 

The court charged the jury, also, on the request of the plain- 
tiffs, as follows: “The acts of a mere trespasser, or adventurer, 
without claim of right, do not constitute his possession adverse ; 
and such possession will neither ripen into a title by lapse of 
time, nor defeat the operation of a conveyance by the rightful 
owner. And if the jury believe, from the evidence, that Bern- 
stein took possession of the property in dispute without claim 
of right, then his possession was not, and could not become ad- 
verse, and they would be authorized to find for the plaintiffs.” 
To this charge the defendant duly excepted. 

The defendant asked the following charges in writing, and 
duly excepted to the refusal of each : 

1. “If the jury find, from the evidence, that for more than 
twenty years before the commencement of this suit, neither 
the plaintiffs, nor any of the persons under whom they claim, 
had possession of the lot in controversy, claiming title to it; 
that the only possession any of such persons had of it, was a 
mere temporary use or occupation, such as held by other per- 
sons without objection from any of the persons under whom 
the plaintiffs claim,—then the plaintiffs can not recover.” 

2. “That part of the lot which is more than seventy-three 
feet from Gallatin street, is not embraced in any deed under 
or through which plaintiffs trace their title, except the deed 
from the marshal to Walker, and the deed from Walker to 
them, and can not be recovered in this suit. 

3. “The deed from Caldwell to Yeatman conveyed only a 
part of the Jamison lot of tifty feet front on Gallatin street ; 
that portion has not been located on the lot in controversy, and 
no recovery can be had in this suit under that deed,” 

4. “If Caldwell’s deed conveyed only a part of the lot, after 
conveyances by persons claiming through or under it could not 
convey the whole, though purporting to do so.” 

The rulings of the court on the evidence to which exceptions 
were reserved, the charges given, and the refusal of the several 
charges asked, are now assigned as error. 


Jno. D. Branpon, and Caspaniss & Warp, for appellant. 
. Humes, Gorpon & SuHeErFFey, contra. 
STONE, C. J.—When this case was last before us, 75 Ala. 


241, we considered the admissibility of the documentary evi- 
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dence, constituting the chain of paper title, and ruled that the 
Cireuit Court did not err in its admission. We adhere to that 
opinion. 

It is contended for appellant, that in the deed of Caldwell to 
Yeatman, bearing date February 22d, 1839, only an undefined, 
partial interest is conveyed, of what is known as the “Isaac 
Jamison lot.” That lot is described in the Acklen (sheriff) 
deed, as “part of lot seventeen, fronting on Gallatin street fifty 
feet, extending eastwardly seventy-three feet, as the property 
of Isaac Jamison.” This property passed through several in- 
termediate conveyances, with substantially the same description, 
until the title was vested in Caldwell, by deed from Horton, 
bearing date August, 1838. The description in the deed from 
Caldwell to Yeatman is, “part of lot No. 17 in the original 
plan of said town, fronting Gallatin street fifty feet, extending 
eastwardly seventy-three feet, known as the property formerly 
owned by Isaac Jamison.” We are at a loss to perceive on 
what principle this description is less comprehensive than that 
found in the other deeds. All bear evidence that they do not 
convey all of lot seventeen, but only a part of it. All convey 
a lot, part of lot seventeen, fronting on Gallatin street fifty 
feet, and running back seventy-three feet. The lot was sold, 
and first conveyed as the property of Isaac Jamison, and it is 
uniformly described as the et Jamison lot,” or the lot for- 
merly owned by Isaac Jamison. We hold the deed from Cald- 
well to Yeatman conveyed all the interest the former had ac- 
quired from Horton, or Horton and Robinson. 

In the deed from Yeatman to Turner, trustee, bearing date 
February 23d, 1839, we find introduced other lots, which are 
conveyed to said Turner in connection with the “Bell Tavern 
property.” The lots introduced are the following: “One, the 
lot purchased of Wm. McKay, Jr., by the said Phillips, on 
which is situated the new brick building; the other, the lot 
bought by said Phillips of D. B. Turner, in the rear of the 
same, on which is erected a frame stable.” Turner conveyed 
to Wood the “Bell tavern property,” and with it, and as part 
of it, the two lots last above described, and the part of lot 17 
conveyed by Acklen, sheriff. It also conveyed another piece 
or parcel of lot, apparently in lot 18. The lot described as 
having the new brick house on it, is also apparently in lot 18. 
It is said in this deed that the property conveyed ‘embraces, 
and is intended to embrace, the establishment in the town of 
Huntsville known as the Bell Tavern.” Now, the Bell Tavern 
was situated on a square, 295 feet on each side, bounded on all 
sides by streets: Clinton street on the north, Jefferson street 
on the east, Randolph street on the south, and Gallatin street 
on the west. This square was divided into four lots, each 1474 - 
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feet square. The N. E. corner is lot 18, the N. W. corner lot 
17, the S. E. corner lot 26, and S. W. corner lot 25. Turner's 
deed to Wood conveys the entire lots 25 and 26, and in addi- 
tion four other parcels, three of which are the Jamison lot, 
the lot with the new brick house on it, and the lot with the 
frame stable on it. These three parcels can not reasonably be 
supposed to be on either of the lots 25 and 26, for the latter 
were described and conveyed én sol/ido, in a previous part of 
the deed. If accurately described, the lot with the frame 
stable on it is in the rear of the lot with the new brick house 
on it, sometimes described as part of the Bell Tavern. The 
deeds do not inform us on which lot or lots these two parcels, 
last above referred to, are situate, nor are their dimensions or 
boundaries given. The deeds from Wood down to the Hunts- 
ville Hotel Company pursue the descriptions given above, and 
keep up the designation, “the Bell Tavern property.” At 
Walker’s purchase, when the property was sold by the marshal, 
the entire four lots, 17, 18, 25 and 26, were sold and conveyed 
as the property of the Huntsville Hotel Company ; and he 
conveyed the same quantity to the present plaintiffs. So, the 
plaintiffs show paper title to the property sued for, if that be 
the property conveyed by any of the various tributary deeds, 
which go to make — Bell Tavern property, as described 
in Turner's deed to Wood. 

The deeds, however, do not fix and define the land sued for 
as being the premises conveyed, without the aid of extrinsic 
a and it would seem that the proof, by which the Jamison 
ot is sought to be located, is entirely different from that which 
it is claimed identities the small lot in its rear. First, as to the 
Jamison lot—fifty feet front on Gallatin street, running back 
seventy-three feet. The deeds describe this, as in lot 17. 
There is satisfactory, documentary proof that the northern 
sixty-seven feet of lot 17, extending from the north-west corner 
south, was sold and conveyed by Jamison before Sheriff Acklen 
made his sale; and the title to that property has come down 
by regular conveyance to Bernstein, the defendant. There is, 
next, a lot of twenty-five feet front on Gallatin street, to which 
Jamison never had any title or claim. On this lot the little 
brick house stood, and the deed to Jamison, which conveyed 
lot 17, excepted this twenty-five feet from its operation. Plain- 
tiffs can assert no claim to either of these parcels. Next tothe 
little brick house lot is the seven feet alley, mentioned in the 
conveyances. These several parcels cover about ninety-nine 
feet of the front of lot 17 on Gallatin street, and leave only 
forty-eight or forty-nine feet of the lot’s front on Gallatin street. 
These facts being shown by documentary evidence, it is demon- 


strated, by a process of exclusion, that this is the property 
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which was sold and conveyed by Sheriff Acklen. This lot is’ 
particularly described and counted on in the complaint, and 
the defendant pleaded not guilty, and thus admitted himself in 
pussession of the premises sued for. It is thus shown that, as 
to the lot, part of lot 17, fronting on Gallatin street, and run- 
ning back seventy-three feet, the plaintiffs have shown a com- 
plete documentary title, and a right to recover, unless the de- 
fendant has made good some line of his defense. 

The location of the rear part—some forty feet—of the lot 
sued for, is not defined nor ascertained by the documentary 
evidence. It requires extrinsic proof, oral or otherwise, to 
show that it comes within the descriptive clauses of some one 
of the deeds, in a chain of title which ultimately merged in the 
Bell Tavern property. For illustration, we may mention, that 
it would be sufficient identification to prove that it is the lot 
on which the frame stable stood ; or that itis embraced within 
the MeKay, Connally or Phillips sales. Or it would be suffi- 
cient to raise a prima facie case of right against one without 
title, to show the premises were once occupied as part of the 
“Bell Tavern property,” either as part of the stable, or as cow- 
lot, or in any other way, connected with the hotel, accompanied 
with such acts as indicate claim of ownership. The sufficiency 
of such testimony, however, would present an issue of fact, 
upon which the jury would have to pronounce. It can not be 
attirmed, as matter of law, nor predicated of the mere documen- 
tary evidence, that plaintiffs have shown title to the rear forty 
feet of the lot in controversy. A charge, as to this part of the 
premises, can not be legally given, without hypothesis. If, 
however, the jury find from the evidence, either that the said 
forty feet extension is embraced in either one of the said deeds, 
or that it had been previously possessed as part of the “Bell 
Tavern property,” accompanied with acts indicating claim of 
ownership, this will make good the prima facie right of plain- 
tiffs, and devolve on the defendant the duty and necessity of 
making good one of his defenses. 

In that part of the general charge first excepted to, the court 
committed no error, of which appellant can complain. As we 
have heretofore shown, the deed from Caldwell to Yeatman 
conveys entirely that part of lot seventeen which had come 
from Acklen’s deed down to him, and the court should have 
so instructed the jury. The finding of the jury being what 
the court itself should have announced, the appellant is not in- 
jured by the error of the court, in submitting the question to 
the jury.—1 Brick. Dig. 780, § 96; Jones v. Pullen, 66 
Ala. 306. 

In the second paragraph of the general charge excepted to, 
the court committed an error. It can not be aftirmed, as mat-. 
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ter of judicial interpretation, that the deed from Wood to 
Kinkle “embraces the forty feet extending east” of the Jamison 
lot. It may embrace it, but that depends on the ascertainment 
of facts to be found by the jury, as we have shown above. This 
is only one clause of a charge, which is otherwise free from 
error. The charge, however, consists of but one sentence, con- 
nected and dependent throughout, and we think the exception 
sufficiently specific. 

The charge given at the instance of plaintiffs is in accordance 
with our previous rulings, and is free from error. 

The first of the written charges asked by defendant, as shown 
in this record, is obscure, and was rightly refused on that ac- 
count. But we do not think it asserts a correct legal proposi- 
tion. The mere fact that the owner of real estate “has not had 
possession of it, claiming title to it,’ for more than twenty 
years, in the absence of any adversary claim or possession, does 
not work a forfeiture of the title. 

The next charge asked asserts, as matter of judicial construe- 
tion, that the part of the lot which is more than seventy-three 
feet from Gallatin street, is not embraced in any of the deeds, 
until the conveyance was made by the marshal to Walker. 
This was rightly refused. There was, at least, some testimony 
tending to show the contrary ; and the plaintiffs had the right 
to have it considered by the jury. 

The remaining two charges asked were rightly refused. 
They are based on an erroneous construction of Caldwell’s deed 
to Kinkle, as we have shown above. 

All other questions are disposed of by our rulings on former 
appeals in this case.—60 Ala. 582; 71 Ala. 260; 72 Ala. 546; 
75 Ala. 241. 

Reversed and remanded. 


Wells v. Sheerer. 
Statutory Action in nature of Ljectment. 


1. Writing construed as in nature of lease.—A writing under seal, at- 
tested and recorded, in these words: ‘‘ Know all men by these pres- 
ents, that I do put into the hands of A. J. W., as collateral security for 
‘ my board with him for the last three years and a half, my house and 
lot in the town of M.; and he is further authorized to control and re- 
ceive the rents and profits, if there be any, until the war is over, and 
some of her children comes and sees to the payment of the above board, 
unless it should be sooner paid. If the said A. J. W. should receive 
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any rents or profits for the house and lot, he is to give me credit with 
the amount on my account with him for board; and he will also give 
me credit with the amount of sale-bill bought at Mrs. W.’s sale, amount- 
ing to $672’’—operates in the nature of a lease, and is so regarded in 
this case. 

2. Estoppel and adverse possession, as between landlord and tenant. 
While a tenant is estopped from denying the title of his landlord, so 
long as the relation exists and is recognized between them, he may re- 
pudiate the relation, and set up an adverse claim and possession in him- 
self, which may ripen into a title under the statute of limitations; but 
such hostile claim on his part operates a forfeiture of the lease, at the 
election of the landlord, who may at once eject him as a trespasser. 

3. Adverse possession, as between landlord and tenant.—When the ten- 
ant sets up adverse possession in himself, in defense of an action by the 
landlord under whom he entered, knowledge of such adverse holding 
must be brought home to the landlord, or notice of collateral facts from 
which such knowledge will be inferred. 


Aprrat from the Cirenit Court of Shelby. 

Tried before the Hon. 8. H. Sprorr. 

This action was brought by Mrs. Eliza G. Sheerer against 
Mrs. Sarah Wells and others, to recover the possession of a 
house and lot in Montevallo; and was commenced on the 10th 
April, 1883. The cause was tried on issue joined on the plea 
of not guilty, the court having sustained a demurrer to a spe- 
cial plea, which alleged the execution by Mrs. Watrous (plain- 
tiff's mother) of the writing hereinafter set out, gnd that the 
debt therein mentioned was still unpaid and unsatistied. The 
plaintiff was the only child of Mrs. Maria Watrous, who died 
in Texas, in August, 1880; and the defendants were the wid- 
ow and children of A. J. Wells, deceased, who also died dur- 
ing the year 1880. The plaintiff proved, by French Nabors, 
that Mrs. Watrous was in possession of the house and lot from 
the year 1846 to 1865, when she executed and delivered to said 
A. J. Wells a writing, which he (said witness) wrote and at- 
tested, and which was in these words: ‘“ Know all men by these 
presents, that I do put into the hands of A. J. Wells, as collat- 
eral security for my board with him for the last three years 
and a half, my house and lot in the town of Montevallo; and 
he is further authorized to control and receive the rents and 
profits, if there be any, until the war between the Confederate 
States and the United States is over, and some of her children 
comes and sees to the payment of the board, unless it shall be 
sooner paid. If the said A. J. Wells should receive any rents 
or profits for the house and lot, he is to give me credit with 
the amount on my account with him for board ; and he will 
also give me credit with the amount of sale-bill bought at Mrs. 
Watrous’ sale, amounting to $672. Given under my hand and 
seal, this 18th March, 1865.” (Signed by Mrs. Watrous, at- 
tested by said Nabors, and filed for record on the 19th Octo- 
ber, 1865). Said Nabors having testified to the execution and: 











144 SUPREME COURT (Dec. Term, 
{Wells v. Sheerer. } 

delivery of this instrument, the court admitted it as evidence, 
against the objection of the defendants; to which ruling they 
reserved an exception. Said Nabors further testified, that A. 
J. Wells went into the possession of the house and lot on the 
delivery of this instrument, “and held possession under said 
instrument ;” that Mrs. Watrous removed to Texas soon after- 
wards, and never returned to Alabama; that said Wells con- 
tinned in the uninterrupted possession of the house and lot un- 
til his death, and his widow and children afterwards continued 
in possession ; and he further testified to the rental value of 
the property. The defendants then introduced witnesses who 
testified to the continued possession of the premises by said A. 
J. Wells up to the time of his death, paying the taxes, selling 
a part of the property, and exercising other acts of ownership, 
openly and notoriously; and to the possession of the defend- 
ants after his death, also exercising acts of ownership. They 
also introduced evidence as to the condition of the property, 
as to its rental value, and as to the amount of rents actually re- 
ceived. ‘“ The defendants then offered to show by witnesses 
that plaintiff's said ancestor, Mrs. Watrous, was indebted to 
said A. J. Wells in a large amount, for board and lodging three 
years and a half up to 1865;” and they excepted to the rejec- 
tion of this evidence by the court. 

The po charged the jury, on request of the plaintiff, as 
follows: (1) “If the jury believe, from the evidence, that A. 
J. Wells took possession of the property under Mrs. Watrons, 
plaintiff's ancestor, with the understanding that he was to keep 
and control said property for her benetit—that is, to pay out of 
her rents a debt due by her to him-—then neither said Wells 
nor his heirs can set up adverse possession in this action, unless 
they show that a knowledge of such adverse claim was brought 
to the knowledge of plaintiff or her ancestor.” (2) “ The no- 
tice of this adverse holding must be shown by the evidence to 
have been brought to the knowledge of Mrs. Watrous or plain- 
tiff.” The defendants excepted to each of these charges, and 
they now assign them as error, together with the sustaining of 
the demurrer to their special plea, and the rulings on the evi- 
dence to which they reserved exceptions. 


Rick & Wixry, for the appellants. 
Coss & Witson, contra. 


SOMERVILLE, J.—The action, which is one of ejectment 
under the statute, can be sustained only in the event of the 
plaintiff's being entitled to enter and take actual possession of 
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the premises which are the subject of controversy, and such 

right must have existed at the commencement of the suit. 

The nature of the defendants’ possession, and the character 
of their title, was of material importance in determining this 
question. To show this, it was clearly permissible to introduce 
in evidence the written instrument executed on the 18th of 
March, 1865, by Maria Watrons to A. J. Wells, relating to 
this land; the plaintiff claiming as the sole heir-of the former, 
and the defendants as heirs of the latter, and both parties liti- 
gant therefore deriving title from, if not claiming through the 
same person, Mrs. Watrons. The effect of this instrument was 
to show that the title of Wells, and of those claiming under 
him, was originally subordinate and permissive-—a fact which 
hears most materially on the issues arising under the defense 
of the statute of limitations, and the alleged adverse possession 
of the defendants and their ancestor. 

The instrument itself is somewhat complex in its character. 
It appears, in one aspect, to have been intended as an informal 
mortgage of the rents and profits, being declared to be given 
as “collateral security” for a specitied debt; bearing some 
analogy to a“ Welsh mortgage,” though essentially different 
from such an instrument in many particulars. In another as- 
pect, it is impressed with the features of an express trust by 
which an ageney has been created, coupled with an interest in 
the property which is the subject of the agency, with the 
power to manage for the joint benefit of both parties. But, 
with these multiform features, it, perhaps, bears a more. strik- 
ing similitude, in legal effect, to a lease, though having no op- 
erative words of grant or demise. The owner of the premises, 
having voluntarily by written agreement dispossessed himself, 
vests in another the right of possession to the premises, with 
power to control them, and to collect the rents, and appropri- 
ate them to the payment of a debt admitted to be due the oc- 
enpant; and this right is to continue until the debt is paid. 
We incline to the view, that the agreement may be treated as 
analogous to a lease, and for the purposes of this decision we 
regard it in this aspect. 

The main defense urged in the case is, that the action is 
barred by the statute of limitations, by reason of the adverse 
claim of title to the premises by A. J. Wells, the quasi lessee, 
and the defendants who hold under him. In support of this 
defense it is shown that, after Wells had entered into the per- 
missive occupation of the house and lot under Mrs. Watrous, 
in March, 1865, and after her departure for Texas, where she 
died in the year 1880, he disclaimed her title to the property, 
and set up an adverse claim in himself, which is asserted to 
have been continuous, open, and notorious. There is no doubt 
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of the rule, that a tenant is estopped from denying the title of 
his landlord, so long as the relation exists and is recognized be- 
tween them. But the tenant may repudiate the relationship, 
and set up an adverse claim and possession in himself, which, 
when properly brought home, whether expressly or by impli- 
sation, to the knowledge of the landlord, will put in operation 
the statute of limitations in the tenant’s favor. 

But the rule of the common law is, that whenever a tenant 
undertakes to disavow the relationship in this manner, by a 
hostile claim of ownership in himself—such a claim, at least, 
as would mature into a good title under the operation of the 
statute of limitations, if not redressed by action—this repudia- 
tion of the loyalty of his obligations will operate as a forfeiture 
of the lease, at the election of the landlord, who may proceed 
to consider the tenant as a stranger and a trespasser, and eject 
him accordingly.— Willison v. Watkins, 3 Pet. 43; Newman 
v. Rutter, 8 Watts, 51; Jackson v. Vincent, 4 Wend. 633; 
Duke v. Harper (6 Yerg. 230), 27 Amer. Dec. 462. If the 
rule were otherwise, landlords would be without remedy, in 
cases where tenants should arrogate to themselves hostile 
claims of ownership to the rented premises. This principle is 
moditied only pro tanto by our statutes. Section 2196 of the 
Code (1876) provides, that “a conveyance made by a tenant for 
life or years, purporting to convey a greater interest than he 
possesses, or can lawfully convey, does not work a forfeiture of 
his estate, but passes to the grantee all the estate which the 
tenant could lawfully convey.” The effect of this statute is to 
take out of the operation of the rule of forfeiture mere con- 
veyances under which a hostile titke may be asserted. It has 
no reference to any other mode by which an adverse possession 
may be set up. The distinction .is of importance, in view of 
its bearing on the statute of limitations.—. Pickett v. Pope, 74 
Ala. 122; Smith v. Cooper, 59 Ala. 494. 

In view of this principle, the court properly ruled out the 
evidence tending to show an indebtedness from Mrs. Watrous 
to A. J. Wells. If the latter had held under the lease, this 
evidence would have been clearly competent. But, as he had 
repudiated it, he van claim no benefit under it. Conceding 
that the special plea, to which a demurrer was sustained, could 
be filed in connection with the general issue, the action of the 
court in sustaining the demurrer may be justified for a like 
reason. 

The court did not err in charging the jury that, before the 
. adverse possession of the defendants could avail as a_ bar to 
this action, such fact must have been brought to the knowledge 
of the plaintiff, or of her intestate ancestor. The father of de- 
fendants entered the premises in recognition of the title of 
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Mrs. Watrous, and, holding under her permissively, his title 
and possession was hers. As said by this court in Lucas v. 
Daniels, 34 Ala. 188, 193, “the whole doctrine of adverse pos- 
session rests upon the presumed acquiescence of the party 
against whom it is held, and there can be no acquiescence with- 
out knowledge.” It is true that this knowledge need not be 
actual, or such as would be imputed by express notice, even in 
the case of an adverse possession asserted by a tenant against a 
landlord; and the charge does not so assert. It may be a 
knowledge imputed impliedly by collateral facts, of such a na- 
ture as to cast on the party the legal duty of not being willfully 
or negligently ignorant of all proper inferences to be drawn 
from such facts. This is cmplied notice, which, strictly speak- 
ing, differs from constructive notice in being a matter of fact 
rather than of law; the latter species of notice being defined 
to be a knowledge often conclusively imputed by the court, 
on presumption that the information must have been commu- 
nicated.—2 Bouv. Dict., tit. Notice; Story’s Eq. Jur. § 399. 
The rule is stated in varied phraseology in the text-books and 
numerous adjudged cases—the underlying principle, however, ' 
being that notice, whether express, implied, or constructive, is 
but a mode or means of imputing knowledge, actually, impli- 
edly, or legally ; and knowledge is but information imputed by 
notice in one of these several modes. The term does not nec- 
essarily imply that the mind must be cognizant of the main 
fact.—May v. Chapman, 16 M. & W. 361; 2 Abbott’s Law 
Diet.. tit. .Votice: Alexander v. Wheeler, 69 Ala. 333: Collins 
v. Johnson, 57 Ala. 304; Fielder v. Childs, 73 Ala. 567; 
Duke v. Harper, 27 Amer. Dee. 462; Wood on Lim. g§ 212, 
213; Angell on Lim. § 444; Lucas v. Daniels, 34 Ala. 188; 
Wade on Notice, § 11. 

We find no error in the record, and the judgment is aftirmed. 


Mobile Life Insurance Co. v. Teague. 


Attachment by Landlord ; Contest with Claimant of 
Property. 


1. Statutory claim suit; afiidavit and bond of claimant.—In a statutory 
claim suit, whether commenced before a justice of the peace or in the 
Circuit Court, the aftidavit and bond required of the claimant are juris- 
dictional, and can not be dispensed with by consent of parties, express 
or implied. 
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2. Same; judgment against claimant, on withdrawal of claim.—The 
claimant having made neither attidavit nor bond in the justice’s court, 
and having failed to give any bond in the Cireuit Court, to which the 
case was removed by appeal, and having withdrawn his claim, by con- 
sent of the court; the court has no jurisdiction to render judgment 
against him for the value of the property, nor any other judgment, 
except, perhaps, for costs. 


Appear from the Cireuit Court of Cleburne. 

Tried before the Hon. Leroy F. Box. 

The original action in this case was brought by E. W. Teague 
against A. Massey, and was commenced by attachment, sued 
out before a justice of the peace on the 16th December, 1879. 
The return indorsed on the attachment was in these words: 
“By virtue of the within attachment, I have attached one grey 
horse, pointed out by the plaintiff, which horse is in my pos- 
session, and upon which I levied an exeeution in favor of the 
Mobile Life Insurance Company against said A. Massey ; levied 
on by me to satisfy said execution on the 2d December, 1879, 
and pointed out by plaintiff as the property of said Massey this 
17th Vovember, 1879." In the justice’s court, as shown by 
the transcript returned by him to the Cireuit Court, the follow- 
ing proceedings were had: “Dee. 20, 1879. On the trial of 
this cause, a claim to the horse attached is filed by the Mobile 
Life Insurance Company, claiming the property under an exe- 
eution levied on said horse; and the cause is continued by 
claimant.” “Dee. 27, 1879. Upon the trial of this cause, it 
appearing to the court that the relation of landlord did exist 
between E. W. Teague, plaintiff in attachment, and A. Massey, 
defendant; and that said Massey is indebted to plaintiff in the 
sum of $95.86, for advances furnished to enable him to make 
acrop upon said Teague’s land during the year 1879 ; and that 
said horse was advanced by plaintiff to said defendant to enable 
him to make a crop on _ plaintiff's land during the year 1879; 
but it also appearing to the court that the execution of the 
Mobile Life Insurance Company was levied on said horse before 
the attachinent was issued, it is therefore ordered that the levy 
of the attachment on said horse be dissolved, and that said horse 
be sold under execution.” 

On appeal to the Cireuit Court, as the bill of exceptions 
shows, the Mobile Life Insurance Company filed a claim under 
oath, setting forth their right to the horse under the prior levy 
of their execution, alleging the sale of the horse under the 
order of the justice, and claiming the proceeds of sale in the 
hands of the constable. “When the cause was called for trial, 
the Mobile Life Insurance Company asked leave to withdraw 
said claim from the files, and the court permitted said claim to 


be withdrawn, but, against its objection, rendered judgment 
VoL, LXXVIII. 




















1884. ] OF ALABAMA. 149 


[Mobile Life Insurance Co. y. Teague. } 
against it by m2 dicit ; to which judgment said Mobile Life 
Insurance Company excepted. There was no evidence that 
said Mobile Life Insurance Company had made any affidavit 
in the court below, through its agent or otherwise, claiming 
said horse, or that there had been any trial of the right of prop- 
erty as to said horse, except as shown in the papers and tran- 
script above set out. The Mobile Life Insurance Company 
then made a motion to strike the cause from the docket, on the 
ground that the court had no jurisdiction of the case, and re- 
served an exception to the overruling of said motion.” After- 
wards, a jury was impanneled, who returned a verdict assessing 
the value of the horse at $60; and the court thereupon ren- 
dered judgment in favor of the plaintiff, against said corpora- 
tion, for this amount, besides costs. ' These several rulings and 
judgments of the court are now assigned as error. 


Jas. B. Marin, for appellant. 
G. C. Exuis, contra. 


SOMERVILLE, J.—-Where personal property is levied on, 
by either a writ of attachment or execution, whether issuing 
from a Circuit Court, a justice’s court, or other court of like 
jurisdiction, any claimant of such property, who is not a party 
to the writ, is entitled, under the statute, to"-become a party to 
such proceeding, for the purpose of trying the right or title to 
such property, before there has been a sale of it under the 
process. Before this can be done, however, he is required to 
do two things: F%rst, he must make afidavit that he has a 
just claim to the property levied on; and, secondly, he anust 
execute a forthcoming bond, conditioned and payable in the 
manner and amount prescribed by the statute.—Code, 1876, 
$$ 3341-44, 3290-91, 3676. We have held that these require- 
ments are jurisdictional, and that, in the absence of a claim 
interposed in substantial accordance with the statute, and con- 
ducted in the manner the statute requires, the court has no 
jurisdiction to try such an issne, and derives none from the 
mere consent of the parties litigant.— Walker v. [vey, 74 Ala. 
475; Graham v. Hughes, 77 Ala. 

The record shows that the issue between the plaintiff and 
the claimant was tried in the justice’s court, where the cause 
originated, without the filing of any affidavit, or the making 
of any bond. Upon appeal to the Circuit Court, an affidavit 
was filed by the claimant, but no bond was executed. The 
claimant, by consent of the court, was allowed to withdraw 
his claim to the property, which, in the meanwhile, seems to 
have been previously sold by order of the justice’s court. : 
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Under this state of facts, the Cireuit Court had no jurisdiction 
to render any judgment, except perhaps for costs, against the 
claimant, and its action in doing so was erroneous. 
Reversed and remanded. 


Elliott v. Dycke. 


Statutory Action in nature of Ejectment. 


1. Estoppel against denial of plaintiff's titl.—When the defendant in 
ejectment, or the statutory action in the nature of ejectment, sets up a 
title derived from the plaintiff, he is estopped from denying that plaintiff 
originally had title. 

2. Title of purchaser at sheriff’s sale; sufficiency to support ejectment. 
When the plaintiff, claiming under a purchase at sheriff's sale, pro- 
duces the judgment, execution and levy, and the sheriff’s deed, and 
proves the possession of the defendant in execution at the time of the 
evy and sale, he makes out a prima facie case of title; and the onus is 
then devolved on the defendant to show a superior title, either by doc- 
umentary evidence, or by proof of adverse possession sufficient to per- 
fect a title under the statute of limitations. 

3. Proof of adverse possession.—To make out the defense of adverse 
possession for ten years before suit brought, it is not necessary to prove 
actual occupancy by the defendant himseli—it may be by himself, or by 
tenants holding under him. 

4. Extoppel between landlord and tenant.—The law holds a tenant to 
very strict allegiance to his landlord, and does not allow him, having 
entered under his landlord, though only paying the taxes on the land as 
rent, to throw off his allegiance, and become the tenant of another, un- 
less he shows that other has acquired the title of his former landlord 
pending his occupancy. 

5. Conveyance of partnership lands, in name of partnership, by one 
partner.—Where the legal title to lands stands in the name of a partner- 
ship, a deed executed by one partner, in the partnership name, is 
effectual to convey his individual interest, and operates by way of estop- 
pel against him in a subsequent action against a sub-purchaser from his 
grantee. 

6. Proof of deed evecuted in another State-—When a deed, conveying 
lands in Alabama, is executed in Georgia, the presumption is, in the 
absence of proof to the contrary, that the subscribing witnesses resided 
in Georgia; and waen it becomes necessary here to prove its execu- 
tion, it is not necessary to produce or account for the absence of the 
witnesses. 

7. Secondary evidence of lost deed.—When proper proot has been ad- 

duced of the loss or destruction of a deed, which had never been 
recorded, its execution and contents may be established, as against the 
grantor, by proof of his subsequent admissions, and acts indicating that 
he set up no title to the land as against the grantee. 
- §&. Entries made by deceased or absent witness.—When a witness is 
shown to be dead, or beyond the jurisdiction of the court, entries in his 
handwriting, in the usual course of business, made at or about the time 
of the transaction to which they relate, are competent and admissible 
as evidence in any issue involving that transaction. 
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9. General and specific objections to evidence.—An exception to each 
separate and separable portion of an entire deposition, or a large mass 
of evidence, not distinguishing between the legal and illegal portions, 
defeats itself, and amounts only to a general exception to the whole. 

10. Proof of deed.—Where the issue is whether a deed was ever exe- 
cuted, an alleged copy being produced, the fact that it is without date, 
and the further fact that the deed was never filed for record, are circum- 
stances to which the jury may look in deciding the question. 


ApprEAL from the Cirenit Court of Etowah. 

Tried before the Hon. Leroy F. Box. 

This action was brought by James M. Elliott, as surviving 
partner of the late firm of Cothran & Elliott, against A. C. 
Dycke and Bb. F. Reynolds, to recover the possession of a tract 
of land called the “Garrett place,” which was particularly de- 
scribed in the complaint ; and was commenced on the 10th De- 
cember, 1879. F. E. McKenzie was permitted to defend, as 
the landlord of the defendants; and the cause was tried on 
issue joined on the pleas of not guilty, and adverse possession, 
under claim of right, for more than ten years before the com- 
mencement of the suit. The plaintiff claimed the land under 

a purchase at execution sale as the property of Thomas Garrett, 
and he produced and proved the judgment and execution 
against said Garrett, the levy and ih, and the sheriff’s deed 
to said Cothran & Elliott as the purchasers. The judgment 
was rendered on the 2d November, 1860; the sale made on the 
Ist April, and the sheriff’s deed to Cothran & Elliott as the 
purchasers executed and dated on the same day. The defend- 
ants, through said McKenzie as their landlord, claimed as pur- 
chasers under an alleged conveyance by said Cothran & Elliott 
to Cadow, McKenzie & Co., a mercantile firm doing business 
in Charleston, South Carolina, or to William Cadow individnu- 
ally for said firm, and a subsequent conveyance by said Cadow 
to said McKenzie. The principal matter of controversy was, 
whether Cothran & Elliott had executed to Cadow a convey- 
ance of the land, as defendants insisted, or only a bond for title, 
as plaintiff insisted and testified, which was never consummated 
by a conveyance because the agreed purchase-money was never 
paid; and many of the assignments of error are founded on 
the rulings of the court on evidence relating to the execution, 
contents and loss of this paper. 

The defendants offered in evidence, 1st, the deposition of 
said William Cadow, who testified, in substance, that in July, 
1862, his tirm having large claims against Thomas Garrett, 
which they desired to collect if possible, he went to Rome, 
Georgia, where Cothran & Elliott resided, bought from them 
all claims which they held against said Garrett, and took from 
Elliott a deed in the name of the firm, conveying to him the 
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Garrett lands, which they had bonght at sheriff's sale, paying 
between $5,000 and $6,000 as the entire purchase-money ; that 
the deed was attested by two witnesses, one of whom was W. 
L. Malholen; that this deed, with all the other papers and 
claims against Garrett, was afterwards sent by mail to B. F. 
Pope & Son, attorneys, at Ashville, Alabama, who acted as 
agents for his firm in looking after the lands, and was never 
seen by him afterwards; and that a copy-deed annexed to his 
deposition, which was signed by Cothran & Elliott, attested by 
W. L. Malholen and G. W. Bowen as subscribing witnesses, 
and recited a consideration of $1,000 in hand paid, but was 
without date, was, as he believed, a correct copy of said deed. 
Ile also appended to his deposition, as an exhibit, a copy of 
the letter which he had written to Pope & Son, inclosing the 
papers to them, and in which he mentioned the details of his 
contract with Elliott, and said that, if the deed in the firm 
tame was insufficient, Elliott would execute another. The 
plaintiff, in filing cross-interrogatories to this witness, had also 
tiled objections to several of the interrogatories in chief ; and 
when the deposition, with its exhibits, was offered in evidence 
on the trial, while insisting on these objections, he also “ob- 
jected separately and successively to each and every question 
and answer, and to each part thereof ;” which objections being 
overruled, he reserved exceptions. 

The defendants next offered in evidence the deposition of 
R. S. Gaunt, with the exhibits thereto; he having been a 
look-keeper for the firm of Cadow, MeKenzie & Co. during 
the time of the said transaction between them and Cothran & 
Elliott, and testifying to copies of entries made in their books 
by himself and H. M. McKenzie, since deceased. One of the 
exhibits was a copy of an entry containing a statement of the 
account against Garrett, and a memorandum added of the fact 
that the papers, with the deed of Cothran & Elliott, had been 
transmitted by mail to Pope & Son; and another exhibit was 
a copy, taken from their letter-book, of the letter to Pope & 
Son. The plaintiff “objected, separately, singly and succes- 
sively, to each sentence and paragraph of said copy exhibits ;” 
and he excepted to the overruling of his several objections. 

The defendants then offered in evidence the deposition of 
Mrs. Susan E. MeKenzie, whose testimony was in these words : 
“I met with Mr. James M. Elliott in Rome, Georgia, in the 
fall of 1870. He asked me if Mr. McKenzie had the titles of 
the land, and I told him yes. He then inquired if I knew 
where they were; and I replied, that I had them in my trunk. 

‘He did nut ask to see the titles, or deed, and I did not show 
them to him. He did not, on this occasion, make any claim to 
~ land, or make any denial of the execution of said deed. I 
OL. LXXVIII. 
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asked him to give ine directions to the place, and he cheerfully 
did so.” The plaintiff objected to the reading of this deposi- 
tion, “and to each sentence and paragraph thereof, separately, 
singly, and successively ;” and excepted to the overruling of 
his several objections. The defendants then offered in evidence 
the deposition of Geo. S. Walden, who testified that, in the 
spring of 1863, acting as attorney for Baker, Lawler & Co., of 
Mobile, who had obtained a judgment against said Thomas 
(sarrett, lie went to Rome, Georgia, for the purpose of redeem- 
ing the lands from Cothran & Elliott, and was informed by 
Elliott that they had transferred their interest in the land to 
Cadow, McKenzie & Co., of Charleston, South Carolina, who 
had redeemed from them; that Elliott then gave him letters 
in the name of Cothran & Elliott, to bankers in Charleston, 
whither he at once proceeded, and offered to redeem from 
said Cadow, McKenzie & Co., who responded by buying the 
judgment of Baker, Lawler & Co. To the reading of this 
deposition, and to each part thereof, objections were interposed 
by plaintiff, and exceptions reserved. F. E. McKenzie, the 
landlord of the other defendants, was examined as a witness in 
their behalf, and testified, in substance, that the paper purport- 
ing tobe a copy of the deed from Cothran & Elliott to W. 
Cadow was in the hand-writing of H. M. McKenzie, deceased, 
who was a clerk and book-keeper in the oftice of Cadow, Me- 
Kenzie & Co.; that he first saw said copy in the safe containing 
the books and papers of said firm, and had never seen the 
original deed ; that while in Rome, Georgia, in 1870, he showed 
said copy to plaintiff, and asked him to state the quantity of 
land contained in the tract described ; that plaintiff kept the 
paper until the next day, and then returned it, giving the de- 
sired information, making no objection, and setting up no title 
to the lands. The defendants also read in evidence, against 
the objections of the plaintiff, the deposition of the surviving 
partner of Pope & Son, who testified to the receipt of the 
package of papers from Cadow, McKenzie & Co., relating to 
the Garrett lands, the correctness of the copy of their accom- 
panying letter; that he had frequently seen the package of 
papers in the oftice of Pope & Son, prior tu the destruction of 
their oftice and papers by fire in 1868, though he did not ex- 
amine its contents; and that he had never seen the packages 
since the tire, though he had searched for it. On this evidence 
the court permitted the copy-deed to be read in evidence to the 
jury; to which ruling the plaintiff excepted. In relation to 
this deed the bill of exceptions afterwards contains the follow- 
ing recitals: ‘Plaintiff introduced proof tending to show that 
no deed for the lands in controversy, purporting to be executed 
by Cothran & Elliott to Cadow, or to any other person, had’ 
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ever been recorded, or filed for record, in the probate office of 
Cherokee county, where the lands were formerly situated, or 
in Etowah county, where the lands are now located.” After 
the evidence was concluded, the plaintiff again moved to ex- 
clude the copy-deed from the jury, and excepted to the over- 
ruling of his motion. 

The deed of Cadow to F. E. McKenzie was dated January 
19, 1870, and was attested by two witnesses ; and its execution 
having been proved by their depositions, it was read in evidence 
against the objection of the plaintiff. As to the possession of 
the land, it was shown that Thomas Garrett was permitted by 
Cothran & Elliott, after their purchase, to remain in possession 
without paying any rent, on his promise tu pay the taxes and 
keep up the fences ; that he was afterwards suffered by Cadow 
to continue in possession as before ; and that in 1875, on a de- 
mand of rent by an agent of MeKenzie, he left the land, and 
removed to Mississippi. The defendants proved the declara- 
tions of said Garrett, at sundry times during his possession, that 
he was holding as the tenant of Cadow, or of Cadow, McKen- 
zie & Co. ; while the plaintiff proved his admissions that he 
held as the tenant of Cothran & Elliott, and executed to them 
in April, 1870, a writing signed by Thos. B. Cooper and James 
Bradford as attesting witnesses, by which he acknowledged 
that he held the lands as their tenant. 

The plaintiff requested the following (with other) charges, 
and duly excepted to their refusal: (5.) “In arriving at a de- 
cision as to whether any deed was ever made to Cadow by 
Cothran & Elliott, the jury can look to the fact, if it be shown 
by the evidence, that the purported deed to Cadow was never 
recorded by Pope, or otherwise, in Alabama.” (6.) “In decid- 
ing whether any deed was made or not, the jury can look to the 
fact that the purported copy of the deed to Cadow bears no 
date, and does not show when it was executed.” 

The rulings of the court on the evidence, and the refusal of 
the charges asked, with other matters, are now assigned as error. 


S. F. Ricr, and Turnitey & Reaves, for appellant. 


McSpappen & Carpen, AtkEN & Martin, and Denson & 
Disqvur, contra. 


STONE, C. J.—The questions of meritorious contestation 
in this case are very few, and, as matters of law, they are well 
settled. The title set up by defendant was derived from plain- 
tiff, and this estops him from denying that plaintiff originally 
had title. But it would seem this principle need not be in- 


voked. The testimony is, that Thomas Garrett had been in 
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possession of the lands sued for, and he was still in possession 
when they were sold by the sheriff, bought by Cothran & EI- 
liott, and title made to them. The ‘judgments and executions, 
the levies, and the sheriff’s returns, were also put in evidence. 
This made a prima facie case of title in Cothran & Elliott, 
and devolved cn defendants the necessity of showing a better 
title, either by documentary evidence, or by independent ad- 
verse holding for a sufficient length of time to bar a recovery. 
1 Brick. Dig. 627, $ 40; Badger v. Lyon, 7 Ala. 564. 

The defense relied on is two-fold ; and tirst-—peaceable, ad- 
verse possession for ten years before suit brought. Actual oe- 
cupancy—pedis possessio by the defendant himself—is not 
necessary to maintain this line of defense. If it be shown that 
McKenzie has been in possession, claiming in independent 
right for the requisite ten years, this is enough. Andif Thomas 
Garrett, the elder, held possession under him, or under Cadow, 
his grantor, this constituted him a tenant, and the possession 
was that of the landlord. So, if Garrett was in possession 
from Cadow or McKenzie, simply by permission, whether he 
was paying rent beyond taxes, or not, he could not, while he 
retained the possession, throw off his allegiance, and become 
the tenant of another, unless he shows that other has acquired 
the title of his original landlord, pending the occupancy. The 
law holds a tenant to very strict allegiance to his landlord. 
Randolph v. Carlton, 8 8 Ala. 606. It is thus shown that, if 
Garrett first agreed, either with Cadow, Cadow, McKenzie & 
Co., or with MeKenzie, or with an agent acting for them, to 
hold and occupy the lands under him or them, there is no tes- 
timony in this record that he ever afterwards did or could 
transfer his allegiance to another. The paper alleged to have 
been executed afterwards in the presence of Cooper and Brad- 
ford, woutt, in such case, amount to nothing.—2 Brick. Dig. 
194, § 4. 

The other line of defense is an alleged conveyance of the 
lands in 1862, by plaintiff to Cadow, and by him subsequently, 
and before this suit was brought, conveyed to McKenzie, who 
was let in to defend. The other defendants are his tenants, 
claiming no title in themselves. The deed from Cadow to 
McKenzie bears date January, 1870, and there does not ap- 
pear to be any defect in the proof of its execution. As matter 
of judicial ascertainment, we hold it conv eyed to McKenzie all 
the title which Cadow had. The execution of the deed was 
proved, and both it and the proof of its execution were in evi- 
dence. This deed does not appear to have been one of the se- 
riously disputed links in defendant’s chain of title. 

Was the title to the lands conveyed by Elliott to Cadow? 
Elliott alone executed the conveyance, if conveyance there was, 




















156 SUPREME COURT (Dee. Term, 
[Elliott v. Dycke.} 

using the name Cothran & Elliott, the partnership name. 
They were partners. We need not inquire whether a deed 
thus executed conveys the entire title, or only the interest of 
the partner who executes the conveyance.— Caldwell v. Par- 
mer, 56 Ala. 405. Elliott alone executed the deed, if one was 
executed, and he alone brings this suit. He was certainly com- 
petent to convey away all the legal title he can assert in an ac- 
tion of ejectment, brought in his own right. The conveyance, 
if made, is as broad as the right asserted by his suit. 

The theory of the defense on documentary title is as follows: 
It is claimed for defendants that, in 1862, Cadow, the leading 
member of the firm of Cadow, McKenzie & Co., purchased 
from Elliott, of the firm of Cothran & Elliott, the lands in con- 
troversy, together with all the unsatisfied claims Cothran «& 
Elliott held ; against Thomas Garrett, for the sum of five thou- 
sand and four dollars, paid in cash; and the said Cothran_be- 
ing absent from home, that a conveyance of the lands was then 
made to Cadow by Elliott, he executing it in the firm name, 
Cothran & Elliott. An alleged copy of this deed was offered 
and received in evidence, purporting to be attested by two 
subscribing witnesses. The proof made tends to show that 
this deed was made in Rome, Georgia, where Cothran «& Elli- 
ott had their residence. The firm of Cadow, McKenzie & Co. 
did business in Charleston, South Carolina. The proof then 
tends to show that this deed, together with the uncollected 
claims purchased from Elliott, was, not long afterwards, mailed 
to a firm of attorneys residing in Alabama, in a county adjoin- 
ing the one in which the lands were then situate, and in whieh 
Garrett resided; and there was proof that such attorneys re- 
ceived said package inclosing the deed, and that it was after- 
wards destroyed by fire. Elliott denied the making of the 
deed, claimed that he only executed a bond for title, and that 
only one thousand dollars of the purchase-money had been 
paid. It is thus shown that the making, the destruction or 
loss, and the contents of the deed, were the controlling ques- 
tions in issue in the court Lelow. 

The deed being executed in Georgia, the presumption, in 
the absence of all testimony on the subject, is, that the subscrib- 
ing witnesses had their domicile in that State. The defend- 
ants were not called upon to account for their absence, but 
were rightly permitted to prove the execution of the deed by 
other testimony. If the deed had been destroyed, the hand- 
writing of the witnesses could not be proved, and defendants 
were forced to other sources for proof of execution. The 
court did not err in permitting the proof to be made by the 
witness Cadow, nor by other witnesses who testified to Elliott’s 
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admissions, and to his acts indicating that he set up no claim 
to the lands.— AV/lerson v. The State, 69 Ala. 1. 

The testimony of Cadow, if believed, showed that the deed 
was executed ; and it is also shown, if the testimony be legal, 
and be believed. that Elliott’s deed to Cadow was mailed to the 
said firm of attorneys in Alabama; and there is testimony tend- 
ing to show the deed was received by the attorneys, and was 
afterwards destroyed in the burning of their oftice. Two ques- 
tions arise on this feature of the case: First, was there a sufti- 
cient predicate laid for the introduction of secondary evidence 
of the contents of the deed? We will not enter into any colla- 
tion of the testimony, but we have no hesitation in holding 
there was a sutticiency of legal evidence of the execution and 
loss, or destruction of the deed, to authorize secondary proof 
of both its exeention and contents.—1 Brick. Dig. 848-54, 
$$ 632, 639, 641, 654, G70, 681, 686, 698, TOL, 705, T06, TO8, 
712, 713, 719, 722, 724. 

When a witness is shown to be dead, or beyond the jurisdiction 
of the court, written entries and memorials of a transaction, 
entered in the usual course of business, and which are shown to 
be in the handwriting of the absent or deceased witness, and 
purport or are shown to have been made at or about the time 
of such alleged transaction, are admissible evidence, in any 
issue involving the transaction to which they relate.—1 Green. 
Ey. $ 118, and notes; (/nion Bank v. Nnapp, 3 Pick. 96 (s. 
c., 15 Amer. Dee. 181, and note); Clemens v. Patton, 9 Por. 
289; Batre v. Simpson, 4 Ala. 305; Grant v. Cole, 8 Ala. 
519: Avery v. Avery, 49 Ala. 193; Dismukes v. Tolson, 67 
Ala. 386; Chaffee v. U.S. 18 Wall. 516. 

There is a great deal of testimony in this record, and there 
seems to have been an attempt to reserve an exception to every 
separable portion of it. Such mode of exception frequently 
defeats itself, and amounts to nothing more than a general ob- 
jection and exception to an undistinguished mass, and will be 
overruled, if any separable portion of such mass be free from 
error.— Mayberry v. Leech, 58 Ala. 339; Irvin v. The State, 
50 Ala. 181; Wadllis v. Phea, 10 Ala. 451. In such attempt 
to secure a revision of all errors, by reserving an indiscriminate 
exception to every ruling, good, bad and indifferent alike, 
counsel presumes too much, when it is supposed the court will 
analyze and dissect a voluminous record, to ascertain if the 
lower court may not have erred in some particular. 

We find no error in the proof of the admissions alleged to 
have been made by Thomas Garrett, as to the person under 
whom he held possession ; nor in the testimony of the witness 
Cadow, except that we do not perceive the pertinency of the 
letter of B. i Pope to Cadow, McKenzie & Co., bearing date 
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May 20th, 1868—*“ Exhibit B.” “Exhibit D” was admissible, 
as tending to prove the transmission of the deed to Pope «& 
Son. With the like single exception, we find no error in the 
admission of Gaunt’s deposition. It falls entirely within the 
rule declared above, as to the admissibility of entries made by 
deceased witnesses. The trust-deed from Garrett to Cadow, 
McKenzie & Co., so far as we can perceive, had no bearing 
whatever on any issue in this cause, and should not have been 
admitted. It was no part of the record. 

The fifth and sixth charges asked by plaintiff and refused, 
should have been given. In all other respeets, we find no er- 
ror in the charge of the court. 

Reversed and remanded. 


Ala. Gold Life Insurance Co. v. Oliver. 


Action on Promissory Note, by Assignee against Maker. 
Y Y Y 


1. Sale and conveyance of leased premises.—An absolute conveyance 
of lands by the lessor, before the expiration of the term for which they 
are leased, the purchaser having notice of the lease, passes to him only 
the reversion, which is all the estate of the grantor; and the legal 
effect of the conveyance can not be varied by proof of parol agreements, 
prior or contemporaneous. 

2. Rent as incident of reversion, and severance thereof.—Rent is an in- 
cident to the reversion, and passes to a purchaser or assignee, unless 
severed ; but, a note given for rent being assignable, and being assigned 
before a sale and conveyance of the premises to the lessee himself, the 
rent is thereby severed trom the reversion, and the assignee is entitled 
to recover it. 


AppraL from the Circuit Court of Shelby. 

Tried before the Hon. S. H. Sprorr. 

This action was brought by the appellant, a domestic cor- 
poration, suing as assignee, against H. L. Oliver and C. D. 
Oliver; was founded on the defendants’ promissory note for 
$125, dated the Ist December, 1879, and payable twelve 
months after date, to the order of T. N. Fowler; and was 
commenced on the 9th July, 1883. The record does not show 
what pleas were filed, but there was a verdict for the defendants 
on issue joined. It was proved on the trial, as the bill of ex- 
ceptions shows, that the note was given for the rent, during 
the year 1880, of a plantation in said county belonging to Mrs. 
Rebecca Smith, who resided in Mobile, and for whom said 
Fowler acted as agent ; that the land was rented to said H. L. 
Oliver, who signed the note as principal, while C. D. Oliver, 
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who was his father, signed it as his surety; that afterwards, in 
the same month of December, 1879, the land was sold and 
conveyed by Mrs. Rebecca Smith, through said Fowler as her 
agent, and through J. W. Lapsley as her attorney, to said C. 
D. Oliver, who, at the same time, executed a mortgage on the 
premises to secure the payment of the purchase-money as 
stipulated ; and that nothing was said about the note for the 
rent, either at the time these papers were executed and deliv- 
ered, or pending the negotiations. By the terms of the sale 
and conveyance, the purchase-money was $2,500, for which 
tive promissory notes were given, payable on the Ist January, 
1881, and each successive year afterwards, with interest from 
the Ist January, 1881; and it was proved that these notes were 
paid as they matured. 

Hl. L. Oliver, one of the defendants, testified, “ that he went 
into the possession of said premises about the 1st January, 
1880, and received possession from said C. D. Oliver, his 
father, who then held a deed of sale to said land from Mrs. 
tebecca Smith; that he remained in the quiet and peaceable 
possession of the premises during the year 1880, and paid the 
rent, the amount specitied in said note, to said C. D. Oliver 
during the year 1880.” ©. D. Oliver, whose deposition was 
taken by the defendants, thus testified in reference to the 
transactions: “ At the time I joined in making said note, I was 
living in Huntsville, and said H. L. Oliver, my son, was living 
in Shelby county. Being informed by him that the Smith 
place could be purchased on moderate terms, I wrote to him 
that we would rent the place for the year, in order to secure 
the possession and be certain of it, until I could come down 
and negotiate the purchase through Col. Lapsley, who was the 
agent of Mrs. Smith. A few days after my son and I made 
said note to Fowler, as agent of Mrs. Smith, I came to Shelby 
county, and, through Col. Lapsley, submitted my proposition 
for the purchase of the place, which was accepted ;” and that 
his only purpose in renting the place was as stated. Said 
Fowler, whose deposition was taken by the plaintiff, testified 
(among other things) as follows: “ The reason why said install- 
ments of the oe money only drew interest from the Ist 
January, 1881, was because I, as agent for Mrs. Smith, had 
rented said premises, for one year, to H. L. Oliver, and he was 
in possession under said lease ; and as I could not give posses- 
sion to the purchaser until the expiration of the lease, to-wit, 
January Ist, 1881, I agreed that no money or interest should 
be paid, or begin to accrue, until the lease expired and I could 
put the purchaser in possession. The note in suit was exe- 
cuted prior to the sale of the property, or any negotiations 
looking to said sale. The Alabama Gold Life Insurance Com- 











160 SUPREME COURT (Dec. Term, 
fAla. Gold Life Ins. Co. v. Oliver. } 


pany became the owner of said note before said sale, and is 
now the owner. At the time of said sale to C. D. Oliver, 
nothing was said about said note by him or me. He did not 
claim or demand its surrender to him, and did not repudiate 
his liability on it.’ The plaintiff read in evidence, also, a 
letter written by said H. L. Oliver to said Fowler, which was 
dated November 8th, 1879, inclosing the note for the rent, and 
stating that the writer had taken possession of the premises ; 
and the charter, or act of its incorporation, was also read i 
evidence. 

“This was all the evidence ;” and thereupon the court in- 
structed the jury, at the instance of the defendants, that they 
must find for the defendants, if they believed the evidence. 
The plaintiff excepted to this charge, and now assigns it as 
error, together with the refusal of several charges asked and 
refused. 


E. P. Morrisserr, for appellant. 


H. C. Tompkrys, contra. 





CLOPTON The legal effect and import of the convey- 
ance from Mrs. Smith to the defendant, C. D. Oliver r, are to 
vest in him all the estate in the lands conveyed, which she held 
and owned at the time of its execution ; and can not, as_be- 
tween the parties, be substantially added to, or diminished, or 
varied, by evidence of parol agreements, prior or cotem- 
poraneons. The lands having been previously rented for an 
unexpired term, of which the grantee, being a surety on the 
note for the payment of the rent, had notice, he accepted and 
took the conveyance subject to the lease. — Comer v. Sheehan, 
74 Ala. 452. The estate residing in the lessor, in such case, is 
the reversion, and this the conveyance operates to pass. The 
necessity of attornment has been dispensed with by statute; 
but rents accruing and maturing after the conveyance, unless 
severed, pass as incident to the reversion, and the owner is en- 
titled to them. Each, the rent and reversion, may be assigned 
without the other. No inseparable connection exists. 

The contestation arises on the affirmative charge in favor of 
the defendants. Such charge should not be given, when any 
material fact is to be inferred, and is not a legal presumption 
from the evidence. The question is, could the jury have in- 
ferred an effectual severance, on any phase of the evidence as 
disclosed by the record? It will be observed that the suit is 
not between the parties to the conveyance; and, therefore, it 
is unnecessary for us to decide whether the lessor, holding the 


claim for rent at the time of making an assignment of the re- 
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version, absolute in terms, may by parol sever and reserve the 
rent. It has been held, the effect of our statute is, that rent 
in arrears, or falling due, is a debt from the tenant to the 
landlord, with a lien on the crop grown on the premises. 
Thompson v. Spinks, 12 Ala. 155. The transferability of the 
claim has been repeatedly recognized by our decisions ; and 
the statute now, in terms, makes the claim for rent assignable, 
and invests the assignee with all the rights of the landlord. 
Code, 1876, $ 3470; Steed v. Hinson, 76 Ala. 298. 

A transfer of the rent-note, after the grant of the reversion, 
is subject to the rule, that the rent, as an incident, passes and 
enures to the owner of the reversion.— Westmoreland v. Foster, 
60 Ala. 448. On this principle, it was held, that a purchaser, 
under a decree in chancery, of the lessor’s lands, is entitled to 
the rent afterwards falling due, as against the assignee of the 
tenant’s obligation to pay, whose interest was acquired pending 
suit. The pendency of the suit, involving the title to the land, 
was notice to the assignee of the infirmity of the lessor’s title. 
An assignment of the lease by the tenant, in such case, would 
have been subordinate to the decree subsequently rendered ; 
and a severance of the rent from the reversion, pending the 
suit, could not impair the rights of a purchaser under the de- 
eree.— Tubb v. Fort, 58 Ala. 277. The rights of the grantee 
accrue at the time of, and on the execution of the conveyance, 
and no right or claim to the rent remains in the lessor, which 
he can thereafter transfer. 

A different rule applies, when the claim for rent is assigned 
while the lessor is the owner of the reversion. Being the 
holder and owner of the claim, and having the right to trans- 
fer it, his assignment passes to the assignee all his rights 
thereto, and effectually severs the rent from the reversion. If 
the lessor subsequently conveys the reversion, the rent, having 
been thus severed, does not pass as incident thereto. The legal 
effect of the deed can not operate to pass what the lessor does 
not own, however general and absolute may be its terms. In 
Austin v. Sawyer, 9 Cow. 39, the plaintiff and one Wilcox ex- 
changed farms, on which crops of wheat were growing, each 
reserving by parol his own crop. Quit-claim deeds were exe- 
cuted containing no reservations whatever. Wilcox afterwards 
assigned without reservation his interest in the farm to the de- 
fendant, but stating to him that the wheat was reserved by the 
plaintiff. The defendant cut the wheat, and put it in his own 
barn. The court, after holding that parol evidence was inad- 
missible to vary the legal import of the deed, held the evidence 
sufficient to authorize a jury to presume a formal and valid con- 
tract for the sale of the wheat by Wilcox to the plaintiff; that 
Wilcox had no power to convey it to the defendant; and his 
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assignment, though absolute in terms, conveyed no more than 

he had a right to convey. 

In the present ease, we do not have to presume a transfer of 
the rent-note by the grantee to the grantor, from a parol reser- 
vation. The evidence tended to show that the rent-note had 
been negotiated and indorsed to the plaintiff, a third person, 
prior to the making of the conveyance to Oliver. Mrs. Smith 
could not, by a subsequent conveyance, divest the plaintiff of 
the title to the note thus acquired. She had no right in respect 
to the claim for rent, of which her conveyance could effect a 
transfer, and which it could operate to pass as incident to the 
reversion. Qn these principles, the rule that rent passes as 
incident to the reversion, its capability of severance from the 
reversion, and the statutory assignability of the claim for rent, 
are compatible. If the rent-note was negotiated and indorsed 
to the plaintiff previons to the sale and conveyance to Oliver, 
the plaintiff is entitled to recover. The right of the plaintiff 
to a recovery does not depend on the validity of a parol reser- 
vation, contemporaneous with the assignment of the reversion, 
or on the admissibility of parol evidence to establish such reser- 
vation, but on the prior and independent title obtained by the 
previous negotiation and indorsement of the note. As there 
was evidence tending to show such negotiation and indorse- 
ment, there is error in giving the aftirmative charge in favor 
of the defendants. 

Reversed and remanded. 


Rosser v. Timberlake. 
Action on Injunction Bond. 


1. Death of one of two joint plaintiffs.—In an action on an injunction 
bond, brought by the two obligees jointly, if one of them dies pending 
the suit, it may be continued and prosecuted to judgment in the name 
of the survivor alone. 

2. Damages.—On the dissolution of an injunction, an action at law 
may be maintained on the bond, and nominal damages recovered, 
without proof of any actual damage. 

3. Attorney’s fees as damages. —Since any suit may, if undefended, 
result in costs against the defendant, it can not be assumed in an action 
on an injunction bond, because there is no proof of present injury 
caused by the injunction and restraining order, that there was no oc- 
casion to employ counsel to defend against it; nor does it lie in the 
complainant’s mouth, when sued on his bond, to say that his suit was 
so frivolous as not to require defense. 
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4. Attorney’s fee as costs.—An attorney’s fee, when taxed as costs in 
a chancery suit, accrues on the final determination of the cause, and 
not on the dissolution of a preliminary injunction, and belongs to the 
complainant, if successful, notwithstanding the dissolution of the in- 
june tion. 


5. Abstract charge.—A charge asked is properly refused, when any 
of its postulates of fact, whether material or not, appear not to be sup- 
ported by any evidence. 


Aprrat from the Circuit Court of Jackson. 

Tried before the Hon. H. C. Speake. 

This action was brought by John P. Timberlake and Henry 
sunn, suing as joint plaintiffs, against Walter Rosser and Wil- 
liam Washington, and was commenced on the 15th April, 1875. 
At the June term, 1881, the death of said Henry Bunn was 
suggested, the suit “continued in the name of the other plain- 
tiff,’ and leave granted to file an amended complaint; and an 
amended complaint being afterwards filed in the name of said 
Timberlake alone, the subsequent proceedings were conducted 
in his name, without any revivor. The action was founded on 
an injunction bond executed by said defendants ( jointly with 
W. A. Austin, since deceased), payable to said ‘ious Bunn 
and John P. Timberlake, which was dated the 30th July, 1873, 
and conditioned as follows: “ Whereas the said Walter Rosser 
has tiled his bill of complaint in the said Chancery Court of 
Jackson county, and has obtained thereon an order for the issu- 
ance of an injunction from the Hon. R. 8. Watkins, chan- 
cellor, to restrain and enjoin Henry Bunn and John P. Tim- 
berlake from entering and trespassing upon” certain lands 
particularly described, “and from destroying the timber 
thereon, or cutting down and hauling away the banks of a 
creek thereon: Now, if the said Walter Rosser,” We., ‘or 
either of them, shall pay the said Henry Bunn and John P. 
Timberlake all damages they may sustain by the suing out of 
said injunction, then this obligation to remain in full force and 
effect.” The complaint alleged, as a breach, the dissolution of 
the injunction and the dismissal of the bill, and the defendants’ 
failure to pay the costs and damages sustained by plaintiff by 
reason of the suing out of the injunction; and attorneys’ fees 
were specially claimed as a part of the damages. 

On the trial, as the bill of exceptions states, when the 
plaintiff offered the injunction bond in evidence, the defend- 
ants objected to its admission, on the ground of an alleged 
variance, because it was payable to Bunn and Timberlake 
jointly, while Timberlake was sole plaintiff in the amended 
complaint; and they excepted to the overruling of their 
objection. The plaintiff then offered in evidence the bill of 
complaint in the chancery suit, the chancellor’s fiat for an 
injunction, the writ of injunction, with “the unsworn answers 
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of the defendants, tiled by Norwood & Norwood as solicitors, 
the indorsement of service, and the decree of the Chancery 
Court dissolving said injunction and dismissing said bill; 
which decree was dated the 20th February, 1875, and was 
rendered on the merits.” The plaintiff then proved, that he 
and Bunn employed Norwood & Norwood, attorneys and 
solicitors, to file their answers and defend said injunction suit ; 
that said solicitors performed the stipulated services, and that 
a reasonable fee for their services was, in the opinion of the 
different witnesses, from $100 to $150 for the whole case, and 
from $60 to $75 if the injunction had been dismissed on 
motion without proof. On cross-examination of these wit- 
nesses, each of them said that, in his estimate of the fee, he 
did not consider the tax-fee of $15 as forming any part of it; 
and the defendants afterwards produced and proved N orwood’s 
receipt for $15 paid by Rosser as the attorney’s tax-fee in the 
suit. It was proved, also, that Bunn and Timberlake were, at 
the time the injunction was sued out against them, engaged as 
partners in making brick on land adjoining Rosser’s, and hauled 
sand from the creek for use in that business, and also hauled 
wood across his lands: and the object of the injunction was to 
enjoin the commission of these trespasses. The defendants 
adduced evidence tending to show that they also cut and 
hauled away timber from Rosser’s land, but the plaintiff 
denied this. 

“This was all the evidence in the case,” and thereupon the 
defendants requested the following charges to the jury: 

“1. The bond sued on makes the obligors liable to Timber- 
lake and Bunn for all joint damage they may sustain, and no 
suit can be maintained upon it by one of them; and this case 
now standing in the name of Timberlake alone, he can not 
recover, and the verdict of the jury should be for the de- 
fendants. 

“2. If the jury find, from the evidence, that the injunction 
did not have the effect of restraining or preventing the plaintiff 
from the exercise and enjoyment of a legal or equitable right, 
then the dissolutior. of the injunction could be of no benefit to 
the plaintiff, and its continuance no legal or equitable restraint 
upon him; and the jury, in such case, would be authorized to 
tind for the defendants. 

“3. No damage can be assessed, unless the plaintiff has 
shown that he was prohibited from doing something which he 
had the lawful right to do: being deprive ed of any ‘other priv- 
ilege is not a matter he can complain of. 

“4. If the jury find, from the evidence, that there was no 
damage proved to have been sustained by plaintiff from the 


injunction itself to Timberlake and Bunn, who were thereby 
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sought to be enjoined, then there can be no recovery for 
counsel fees for obtaining the dissolution of such injunction. 

“5. If there is no proof before the jury that there was a 
public road across Rosser’s land, then Rosser had the undis- 
puted right to interdict its use by plaintiff, and such prohibition 
gave them no right of recovery, and their verdict should be 
for the defendants. 

“6. If the jury believe, from ‘the evidence, that Timber- 
lake and Bunn were, at the time the injunction was sued out, 
co-partners in the manufacture of brick, and employed hands 
to work at their brick-kiln, and were engaged in hauling sand 
from the creek to be used in making brick, and that it was 
this enterprise—the passing over Rosser’s lands with their 
wagons, and cutting by them of the banks of the creek, and 
taking sand therefrom—that was restrained by the injunction ; 
and that the said parties unnecessarily employed counsel to de- 
fend them, to procure the dissolution of the injunction ; then 
the damages resulting from the wrongful suing out of said 
injunction, or by a breach of the condition of the injunction 
bond, enured to the said Timberlake and Bunn as partners ; and 
if said Bunn has died since the dissolution of said injunction, 
then the right of action on the injunction bond exists in Tim- 
berlake as surviving partner, and not otherwise; and if the 
jury believe the evidence of the partnership, plaintiff can not 
recover. 

“7. If the jury find, from the evidence, that the injury or 
damages done or suffered was to the partnership property or 
partnership business of Timberlake & Bunn, then no suit can 
be maintained for such injury or damages except by the part- 
nership in their firm name, or by one member thereof as sur- 
viving partner, unless the partnership business is shown to 
have been settled, and the property or right of action’ vested in 
one or more of the firm; and this can not be presumed in the 
absence of proof. 

“8. The $15 alleged to have been paid by Rosser to Nor- 
wood, or on his order, in the matter of the litigation in the 
chancery suit, on his fee, if proven to have been paid, should 
be allowed as a credit. 

“9. If the jury believe, from the evidence, that Henry Bunn 
was one of the joint plaintiffs in this suit as originally bought, 
and that said Bunn died in 1878, and that no suggestion of his 
death was made until 1880, and said suit was never revived in 
the name of his administrator, but proceeded thereafter in the 
name of Timberlake alone ; then the jury must find in favor 
of the defendants. 

“10. Reasonable counsel fees can be recovered, as incidental 
damages for obtaining the dissolution of an injunction, only 
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when it is shown by the proof that the injunction itself oper- 
ated an injury to the parties sought to be enjoined ; and if the 
jury believe, from the evidence, that Rosser had the right to 
interdict é¢s (4) use by Timberlake and Bunn, such prohibition 
gave them no right of recovery, and their verdict must be for 
the defendants. 

“11. In this case, in considering the value of attorney's fees, 
it is only proper to consider what the attorneys’ services would 
have been worth to draw a proper answer and motion to dis- 
solve the injunction, and conduct and prosecute the same to a 
final hearing ; because these were all the services necessary to 
obtain a dissolution of the injunction in said cause. The filing 
of interrogatories in that cause, and taking depositions, were 
not necessary to procure the dissolution of the injunction. 

“12. The counsel fees for attending to the case in the taking 
of depositions and the preparation of the proof, were not nec- 
essary services for obtaining the dissolution of the injunction, 
and the jury should not consider those services in estimating 
the value of the counsel fees.” 

The court refused each of these charges, and the defendants 
excepted to their refusal; and these matters are now assigned 
as error, with others which require no notice. 


Humes, Gorpon & Suerrey, and J. E. Brown, for appellant. 
D. D. Suersy, and W. H. Norwoon, contra. 


STONE, C. J.—This ease has been in this court on two 
former appeals, and most of the legal questions involved in it 
have been decided.— Prosser v. Bunn, 66 Ala. 89; Washing- 
ton v. Timberlake, 74 Ala. 259. There is nothing in the objec- 
tion, that Timberlake was allowed to continue the action in his 
individual name, after Bunn’s death. Bunn was his co-obligee 
in the bond, his co-plaintiff in the suit, and when he died, 
Timberlake alone was authorized to sue——1 Add. on Contr. 
(3d Amer. Ed.) 649-50, § 465; 1 Pars. on Contr.* 31. 

The remaining cuestions we shall notice, arise on charges re- 
fused. There can be no question, that under the case made by 
the complaint, even if the obligees sustained no actual injury, 
there should be a recovery for nominal damages. The bond 
was a lawful one, and its condition was broken. Charges two, 
three, five and ten were rightly refused on this ground, if for 
no other. 

‘On the principles declared above, the court rightly refused 
charges one, seven and nine. 

It is a mistake to suppose that, because there is no proof of 


present injury caused by the injunction and restraining order, 
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there was no occasion to employ counsel to defend against it. 
Any suit brought, if not defended, may result in costs, if not 
in a more grievous wrong against defendant. It does not lie 
in the mouth of a complainant, who has forced another into 
court, to claim exemption from liability, on the plea that his 
suit was so harmless or frivolous as not to call for defense. 
The court rightly refused charges four, six and ten, as asked. 

Charge number eight was rightly refused, if for no other 
reason, because the attorney’s fee of fifteen dollars, when taxed 
as costs, accrues, not on the dissolution of a preliminary injune- 
tion, but on the final termination of the cause. The injunction 
may be dissolved on motion, and yet, on final trial, complainant 
may recover. In such case, the attorney’s taxed fee would be- 
long to the complainant. 

Charges eleven and twelve are faulty, in this: They seek to 
bring into contention the matter of filing interrogatories and 
taking depositions, when there does not appear to have been 
any testimony on that subject. The bill of exceptions informs 
us it contains all the evidence. It is a fatal objection to a 
charge asked, if any of its postulates of fact, whether material 
or not, do not appear to be supported by any testimony.—1 
trick. Dig. 338, § 41; /b. 340, § 65; ML & EF. Railway v. 
Kolb, 73 Ala. 396. 

We tind no error in the record, and the judgment of the Cir- 
cuit Court is affirmed. 


Alexander v. Wheeler. 
Statutory Action in nature of Ejectment. 


1. Specific objection to evidence.—A specific objection to evidence is a 
waiver of all other grounds of objection. 

2. Proof of ancient deeds.—A deed, thirty years old, is admissible as 
evidence without proof of its execution ; and when the only objection to 
its admissibility is the failure to prove its execution, the appellate court 
will presume, in favor of the ruling of the court below, that the paper 
came from the proper custody. : ie: 

3. Sufficiency of verdict in description of land.—A verdict for plaintiff, 
for ‘‘the strip lying on the north boundary of the eighty, being one acre 
and a half, more or less,’’ is void for uncertainty ; but the finding as to 
the other portions of the land sued for being sufficiently certain and 
definite, and plaintiff taking judgment for those portions only, the insuf- 
ficient finding is eliminated, and forms no ground for an arrest of judg- 
ment. 

4. Adverse possession, as between co-terminous proprietors epg by 
partition fence.—Where a partition fence is extended by one of two adja- 
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cent owners, so as to embrace within his inclosure a portion of his neigh- 
bor’s land, through inadvertence, ignorance of the location of the true 
line, or for purposes of convenience, but intending to claim only to the 
true boundary line, wherever it might be, such possession of the excess 
would not be adverse to the true owner. 

5. Possession under verbal contract. —Possession of land taken under a 
verbal sale or exchange, and held under claim of ownership, is adverse, 
and may ripen into a title under the statute of limitations. 

6. Charge on portion of evidence. —Where evidence is introduced by 
the parties presenting different phases, each has the right to have the 
jury instructed as to the probative effect of the evidence in his favor, if 
belleved by them. 


Aprrat from the Cireuit Court of Cleburne. 

Tried before the Hon. Leroy F. Box. 

This action was brought by Calvin M. Wheeler, against 
George W. Alexander and his mother, Mrs. Anna Alexander, 
to recover the possession of a tract of land, which was described 
as the west half of the north-east quarter of section ten (10), 
township thirteen (13), range eleven (11) ; and was commenced 
on the 19th Fébruary, 1878. The defendants entered a dis- 
claimer as to all of the lands sued for, except ‘‘one acre in the 
north-east corner of said land, eut off from it by Little Terra- 
pin creek,” and a narrow strip five or six feet wide, extending 
around the land on the north, south and west; and as to these 
portions, they pleaded not guilty, and the statute of limitations 
of ten years. The jury returned a verdict in these words: 
“We, the jury, find for the plaintiff, and give him the nook at 
the north-east corner, and the strip lying on the north boundary 
of the eighty, being one acre anda half, more or less, anda 
strip five feet wide immediately west of the fence, extending 
from the north-west to the little creek; and no damages for 
rents.” The defendants moved in arrest of judgment, on ac- 
count of the insufficiency and uncertainty of this tinding ; but 
the plaintiff consenting that no judgment should be rendered in 
his favor “for the strip on the north boundary of the eighty,” 
the court overruled the motion in arrest, and rendered judg- 
ment in his favor for the other parcels named in the verdict. 

On the trial, as the bill of exceptions shows, the plaintiff of- 
fered in evidence a patent for the land described in the com- 
plaint, issued by the United States to Arthur Alexander, on 
the 5th May, 1845; “and then proposed to read in evidence a 
paper writing, purporting to be a deed of bargain and sale, re- 
citing a consideration of $200, with the usual covenants of 
warranty, from said Arthur Alexander to plaintiff ; which bore 
date the 7th September, 1847, and purported to be attested by 
two witnesses. The defendants objected to said paper writing 
being read to the jury as evidence, on the ground that its exe- 


cution was not proved ;” and they duly excepted to the overrul- 
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ing of their objection. The plaintiff introduced evidence, also, 
tending to show that the land sued for was embraced in the 
said eighty-acre tract, and that he continued in uninterrupted 
possession of it until 1870. The defendants claimed under 
Matthew Alexander, deceased, who died in 1876, and who 
seems to have owned and possessed lands adjoining the plain- 
tiff’s on the north, south and west. The evidence showed that 
an old partition fence run north and south through the middle 
of the section, and the defendants’ evidence tended to show 
that each party claimed and held possession up to the fence as 
the true dividing line; while the plaintiff’s evidence tended to 
show that the fence was not built on the true line. The de- 
fendants introduced evidence, also, showing that by verbal 
agreement between plaintiff and said Matthew Alexander, in 
1865, or 1866, the north and south partition fences were moved 
about ten feet north of their proper location, in order that 
each might cultivate the fence row thereby embraced in his in- 
closure; and with the understanding that, when it became nec- 
essary to rebuild the fences, they should be removed to their 
former position. There was evidence, also, tending to show 
an exchange of the small nook particularly described, for two 
other small parcels; and that each party had taken and held 
possession of the parcel he obtained by the exchange, for more 
than ten years before the commencement of the suit; * but 
the plaintiti’s evidence tended to show that the possession of 
said nook by defendants and said Matthew Alexander was 
never adverse to him.” 

The defendants requested the following charges to the jury : 
(1) “If the jury believe, from the evidence, that Matthew Al- 
exander, by agreement with Wheeler, in 1865, or 1866, moved 
the partition fence north of the little creek the distance of ten 
feet on plaintiff's land along the line of said fence, in order to 
reset and rebuild the fence, and to get to cultivate the fence 
row; then they can not find for plaintiff the said width of ten 
feet along said fence, although the defendants may be in pos- 
session, cultivating said fence row. (2) “ Although the de- 
fendants may not have claimed, and do not now claim, any part 
of the west half of the north-east quarter of said section ; yet, 
if they and those under whom they claim have been in the 
possession of all the land lying west of the partition fence run- 
ning north and south through the west half of said section, and 
claiming the same as their own for ten days (‘) prior to the be- 
ginning of the suit, except the fence row; then plaintiff can 
not recover any land lying west of the partition fence and old 
fence row.” (3) “If the | jury believe, from the evidence, that 
the plaintiff is now, and was at the commencement of this suit, 
in the possession of the larger part of the land sued for, then 
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he can not recover any part of the land sued for.” (4) If the 
jury believe, from the evidence, that the plaintiff was at the 
commencement of the suit, and is uow, in possession of all the 
land sued for, except about seven and 20-100 acres in strips 
around the southern, western and nerthern boundaries, he can 
not recover in this suit.” (5) “If the jury believe, from the 
evidence, that Matthew Alexander went into the possession of 
the nook in the north-east corner of the land sued for, under 
an exchange with the plaintiff, claiming the same as his own 
until his death ; and that the defendants went into possession 
after him, claiming the same as their own, under him, for more 
than ten years before the commencement from the time said 
Matthew Alexander took possession of the same; then plain- 
tiff can not recover said nook of land.” 

The court refused each of these charges, and the defendants 
duly excepted to their refusal; and they also excepted to the 
following charges, given by the court at the instance of the 
plaintiff: (1) “A possession of land by the permission of the 
owner, is not adverse ; and a possession under a mere exchange 
for mutual tenancy and convenience, is not adverse to the 
owner.” (2) “If there be a verbal exchange of lands, for pur- 
poses of mutual tenancy, possession under such exchange would 
not be adverse, but permissive.” (3) “If the jury believe all 
the evidence, the plaintiff is entitled to recover the fence row, 
from the little creek to the north boundary of the land sued 
for.” (4) “If the jury believe, from the evidence, that posses- 
sion by Matthew Alexander of the acre in the noth-east corner 
of the lands sued for was obtained through the permission of 
Wheeler, and was an exchange of lands for mutual tenancy 
and convenient cultivation, such possession was not adverse at 
its commencement, and could not become adverse, except by a 
clear, positive, open and continuous assertion of title hostile to 
Wheeler, and brought to his knowledge by notice, actual or 
constructive.” 

The rulings of the court on the evidence, the charges given, 
the refusa! of the several charges asked, and the overruling of 
the motion in arrest of judgment, are now assigned as error. 


Harris & Catpwett, for appellants. 
G. C. Evuis, and Sairn & Lowe, contra. 


STONE, C. J.—After proving title by Government patent 
to Arthur Alexander, defendant’s ancestor, granting to him 
the lands in controversy, plaintiff offered in evidence what on 
its face purported to be a deed from said Arthur to him, con- 
veying the lands sued for. This deed appeared to be more 
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than thirty years old, and purported to have subscribing wit- 
nesses. It was offered in evidence without proof of execution. 
“The defendant objected to said paper writing being read in 
evidence to the jury, on the ground that its execution was not 
proved.” This objection, being on a specitied ground, was a 
waiver of all other grounds.—1 Brick. Dig. 887, § 1194; Mas- 
sey v. Smith, 73 Ala. 173. The objection, as made, was rightly 
overruled. Deeds thirty years old are admissible without proof 
of their execution.—1 Greenl. Ev. § 145; Waite v. Hutchings, 
40 Ala. 253; Sharpe v. Orme, 61 Ala. 263; Bernstein v. 
Humes, 75 Ala. 241. Other questions might possibly have 
been raised as to the actual date of the deed, in fixing its age, 
and as to its custody, in determining its genuineness. These 
were not raised ; and hence we must suppose the paper came 
from the proper custody—Wheeler produced it—and that it 
bore the marks of age. 

The verdict of the jury was sufficiently specific as to the 
nook, about one acre, in the north-east corner—the part sep- 
arated from the tract by Little Terrapin creek. It is also 
sutticient as to the strip five feet wide on the west side of the 
tract, extending from the north-west corner to the little creek. 
For these only did the court give judgment in favor of the 
plaintiff. The nook in the north-east corner is so described 
in the disclaimer—cut off from the land sued for by Little Ter- 
rapin creek —as that the sheriff can find no difficulty in putting 
the plaintiff in possession of either of these pieces. The other 
tinding of the jury—* the strip lying on the north boundary 
of the eighty, being one acre and a half, more or less”—is void 
for uncertainty. The plaintiff consented that no judgment 
should be rendered on this indefinite finding, and none was 
rendered. This insufficient finding being eliminated, the Cir- 
cuit Court did not err in overruling the motion in arrest of 
judgment. 

The real question in this case was, whether Alexander ac- 
quired and oceupied the fragments of land in asserted inde- 
pendent right, or by permission and in subordination to the 
plaintiff ’s legal titlkek—whether Alexander took possession, and 
held the land claiming it as his own, or whether he entered 
under a license to oceupy, granted by Wheeler, with no inten- 
tion to part with the title. The rules for determining this 
question, so far as the law bears upon it, have been so fully 
discussed, that we need not again travel over the ground. 
Brown v. Cockerell, 33 Ala. 38; Alevander v. Wheeler, 69 
Ala. 332: Humes v. Bernstein, 72 Ala. 546; Bernstein v. 
Humes, 75 Ala. 241. There appears to have been no dispute 
in this case, that the parts of the tract in controversy are in- 
cluded in the west half of the north-east quarter, and were, 
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consequently, part of plaintiff’s original freehold. When this 
case was before us on former appeal—A/evander v. Wheeler, 
69 Ala. 332—we said: “The quo animo, or intention with 
which possession is taken and held by a defendant, must 
always constitute an essential consideration. Hence, if a_par- 
tition fence be extended by one of two adjacent owners, so as 
to embrace within his inclosure a portion of his neighbor's 
land, through mere inadvertence, or ignorance of the location 
of the real line, or for purposes of convenience, and with no 
intention to claim such extended area, but intending to claim 
adversely only to the real or true boundary line, wherever it 
might be, such possession would not be adverse or hostile to the 
true owner. There can be no adverse possession, without a 
coincident intention to claim title.” 

There is some testimony tending to show that Alexander 
went into possession for a temporary purpose, and with plain- 
tiff’s permission. Charges one and two, asked by defendant, 
ignore this phase of the testimony, and, for that reason, were 
rightly refused. Charges three and four erroneously assume 
that, in suits for the recovery of land, plaintiff must fail, unless 
he shows title and a right to recover all that is claimed in the 
complaint. 

Charge number tive, asked by defendant,ought to have been 
given. Alexander and Wheeler were at issue in their testi- 
mony, in reference to the one acre of land in the north-east 
corner. Alexander testified, that it was a verbal exchange, or 
mutual sale, and that his father took and held possession un- 
der asserted ownership ; and that he, the witness, had succeeded 
to his father’s possession, and also held in his own right. 
Wheeler testified it was a mere consentive, temporary exchange 
of use and occupation. The testimony of the one tends to 
prove an adverse holding; of the other, a mere permissive 
occupation. The charge was justified by the defendant’s phase 
of the testimony; and he had the right to have its probative 
effect passed on by the jury.—Collins v. Johnson, 57 Ala. 304; 
Vanderveer v. Stickney, 75 Ala. 225. 

We find no other errors in the record. 


Reversed and remanded. 
VoL. LXXVIII. 
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Swann & Billups v. Kidd. 
Ejectment by Trustees of Railroad Lands. 


1. Relevancy of evidence as to promise to pay rent.—When the issue is 
whether defendant ever promised to pay rent to plaintiff, and the evi- 
dence on that question is conflicting, defendant can not adduce evidence 
of circumstances tending to show that it was neither reasonable nor 
probable that he would make such promise; consequently, a charge re- 
quested by him, asserting that if he had been in open and uninter- 
rupted possesssion of the premises for more than ten years, claiming 
_ them as his own under a verbal gift, and paying rent to no one, ‘‘the 
jury may look to this fact, in connection with all the other evidence in 
the case, in order to determine whether he promised to pay rent to 
plaintiff,’ is erroneous. 

2. Evhibits to certified transcript.—A paper purporting to be a tran- 
script from the records or official documents in the land-oftfice (Code, 
§ 3043), under or annexed to the certificate of the commissioner, must 
be so attached and identified as to guard against all mistakes as to the 
identity of its several parts. 


3. Plea of not guilty.—In ejectment, as in the statutory action in the 


nature of ejectment, the plea of not guilty is an admission of the defend- 
ant’s possession (Code, § 2963), and is equivalent tothe consent rule. 


Arrrat from the Cireuit Court of St. Clair. 

Tried before the Hon. Leroy F. Box. 

This action of ejectment was brought by John Swann and 
John A. Billups, as trustees of certain railroad lands under a 
mortgage, or deed of trust, executed to them in the name of 
the State of Alabama, for the use of the bondholders of the 
Alabama and Chattanooga Railroad Company, against William 
Kidd ; and was commenced on the 27th February, 1882. The 
defendant pleaded not guilty, and adverse possession for more 
than ten years; and the cause was tried on issue joined on 
these pleas, after the court had overruled a motion by plaintiffs 
to strike the pleas from the file. 

It was admitted on the trial, as appears from the bill of ex- 
ceptions, that the land sued for was situated in said county, 
between six and fifteen miles from the track of the North-east 
and South-west railroad, to whose rights and property the 
Alabama and Chattanooga Railroad Company succeeded ; and 
the plaintiffs adduced documentary proof of their title to said 
railroad lands, consisting of the several acts of Congress grant- 
ing the lands to the State, the charters of the several railroad 
companies, the Debt Settlement Act approved February 23d, 
1876, and the deed of trust executed to plaintiffs under ite 
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provisions. Among this documentary evidence was a tran- 
script from the records of the General Land-Oftice at Washing- 
ton, certified by W. Drummond as commissioner, to which was 
appended “a copy of the exemplification of the approved list 
of lands ;”’ which copy was excluded as evidence by the court, 
on motion of the defendant, “on the single ground that the 
certificate of said Drummond was fatally defective and insufti- 
cient, in not definitely specifying and identifying what was 
meant or embraced by the words ‘annexed copy.’” To this 
ruling an exception was reserved by the plaintiffs, and they 
now assign it as error; but the facts relating to it can not be 
stated by the reporter, as the paper is nowhere copied in the 
transeript, and the original, which was sent to this court for 
inspection, has been withdrawn. 

“The defendant introduced evidence tending to show that, 
at the beginning of the late war, he was a slave, the property 
of James Kidd; that said Kidd entered on said land in 1861, 
1862, or 1863, improved, cleared and cultivated it, built houses, 
and occupied the same until, after the close of the war, in the 
latter part of 1865, or the early part of 1866, when he verbally 
gave said land to the defendant, who thereupon continued to 
possess, cultivate and improve said lands until the present time, 
except that, about the latter part of the year 1878, he removed 

+ from the land to an adjoining tract, which was public land, to 
acquire it as a homestead ; and after said removai, defendant 
continued to cultivate and use said land as he had done before.” 
The plaintiffs proved by E. A. Crandall that, during the sum- 
mer of the year 1878, acting as agent for the plaintiffs, he in- 
formed the defendant that the land belonged to them, and 
that he must either pay rent or remove; and that defendant 
thereupon promised to pay rent. The defendant, testifying as 
a witness for himself, denied that he had ever made any such 
promise. On this evidence, the court gave several charges 
asked by the defendant, and among them the charge copied in 
the opinion of the court; exceptions being duly reserved by 
the faintiffs to each charge as given. 

The overruling of the motion to strike the pleas from the 
file, the exclusion of the evidence objected to, and the several 
charges given, are now assigned as error. 


S. F. Rice, for appellants. 
Heriiy, Bowpon & Knox, contra. 
STONE, C. J.—The second charge given at the instance of 


defendant is in the following language: “If the jury believe, 


from the evidence, that defendant went into possession of the 
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lands in controversy in 1867, or 1868, under a gift from James 
Kidd, and that he has been in the open, notorious, actual pos- 
session of said land continuously ever since he so went into 
possession thereof, claiming them ‘as his own, and paying rents 
to no one, then they may look to such fact, in connection with 
all the other evidence in the case, in order to determine 
whether defendant agreed to pay rent to plaintiff.” The mean- 
ing of this charge is, that the long continued possession of the 
land, which defendant had held in his own asserted right, and 
free of rent, was itself a cireumstance which the jury could 
consider, in determining whether or not Kidd promised Cran- 
dall to pay rent. As a fact, such possession could not tend to 
prove, either that Kidd promised, or that he did not promise, 
to pay rent. Proof of such possession, if the only issue had 
been whether or not the defendant promised to pay rent, would 
have been irrelevant and illegal. It would have been only an 
attempt to prove he had not made such promise, by showing 
it was not reasonable or likely he would have done so, under 
the cireumstances. This he would not have been allowed to 
prove—M. & W. P. RB. R. Co. v. Edmonds, 41 Ala. 667, 
677; Tanner v. Li & N. R. R. Co., 60 Ala. 621, 648. The 
proof not being legal evidence on such issue, it was error to 
instruct the jury to consider it in determining this disputed 
question. Charges should present legal propositions growing 
out of the testimony, and should avoid every appearance of 
being an argument. 

The alleged transcript from the General Land Office was not 
sufficiently attached nor identified by the commissioner’s cer- 
tificate, to let it in as evidence.— Herndon v. Givens, 16 Ala. 
261; Susquehanna R. R. Co. v. Quick, 68 Penn. St. 189; 
Whar. Ev. § 824. 

We need not consider the motion made to reject defendant’s 
pleas. The plea of not guilty was an admission of defendant’s 
possession, which is equivalent to the consent rule. 

Reversed and remanded. 

Appellant has leave to withdraw the original document, cer- 
titied up for our inspection. 
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Shealy & Finn v. Edwards. 
Trespass for taking Goods under Attachment. 


1. Presumption as to possession of notes, and failure to produce.—When 
the purchasers of a stock of goods give their notes for A se agreed price, 
and the validity of the sale is afterwards impeached by creditors of the 
vendor, the failure of the purchasers to produce the notes on the trial 
of the issue is not ‘‘ground for an unfavorable presumption against the 


validity of the sale.’ 


2. Fraudulent sale of goods; offer to rescind by purchaser.—When a sale 


of goods is made with a fraudulent intent on the part of an insolvent 
debtor, the purchaser not participating in the fraud, and having no no- 
tice of such intent, actual or constructive, until after the contract is 
complete, he acquires a good title by his purchase, and is not required 
to offer to rescind on discovery of the fraud. 


Aprprat from the Cirenit Court of Talladega. 

Tried before the Hon. Leroy F. Box. 

This action was bronght by Shealy & Finn, suing as_part- 
ners, against Joseph A. Edwards, Joseph Hardie and others, 
to recover damages for an alleged trespass in the seizure and 
sale of a stock of goods; and was commenced on the 19th of 
January, 1882. The defendants jointly pleaded not guilty, in 
short by consent ; and said Edwards justitied the seizure of the 
goods by him, as sheriff, under the levy of an attachment in 
favor of said Hardie against Terrell & Vincent, from whom 
the plaintiffs claimed ‘by purchase, averring that the goods 
were subject to the process. Issue was joined on both of these 
pleas, and the trial resulted in a verdict and judgment for the 
defendants. 

On the tria!, as the bill of exceptions shows, the plaintiffs 
proved their purchase of the stock of goods from said Terrell 
«& Vincent, and offered “evidence tending to show that, if said 
Terrell & Vincent intended by said sale to hinder, delay or de- 
fraud their creditors, they (plaintiffs) had no knowledge or 
suspicion of it, and did not know, at the time they were mak- 
ing the trade, any fact or cireumstance which caused them to 
suspect any such intent on the part of said Terrell & Vincent, 
and had no knowledge of said Terrell & Vincent’s indebtedness 
to Hardie & Co. or any one else. But there was, also, evidence 
tending to show that, at and previous to the time of said sale, 
said Shealy & Finn had knowledge of facts and circumstances 
calculated to excite suspicion ; that the sale was not open and 
public, and was not in the ordinary mode of doing such busi- 
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ness.” The bill of exceptions purports to set out “all that the 
evidence tended to prove,” and states, among other things, that 
the defendants offered evidence tending to prove that Terrell 
& Vincent were insolvent at the time when they sold their 
stock of goods to plaintiffs; “that said goods were sold by 
them for the purpose of hindering, delaying and defrauding 
their creditors ; and that plaintiffs knew of this intention on 
their part, or might have known of it, if they had acted with 
reasonable diligence when put on inquiry. One Baker, a wit- 
ness for defendants, who had been in the employment of said 
Terrell & Vincent as their book-keeper, testified to their em- 
barrassed condition at the time of the sale to plaintiffs, and 
their efforts to borrow money ; and he stated that, in a private 
interview with them at his house, he told them he could let 
them have $1,500. “Plaintiffs asked said witness, on cross- 
‘examination, where he got the money; to which question de- 
fendants objected, and the court sustained the objection ; to 
which plaintiffs excepted. Plaintiffs then proposed to ask said 
witness questions, the answers to which, as they insisted, would 
show that he did not have the amount of $1,500, nor any 
means of securing it ;” and they duly excepted to the refusal 
of the court to permit these questions to be asked. 

By the terms of the contract between said Terrell & Vincent 
and plaintiffs, according to the testimony of plaintiffs’ wit- 
nesses, the agreed price of the goods was $2,750, for which 
plaintiffs executed their three notes, two for $1,000 each, and 
one for 8750, dated the 9th December, 1881, the day of the 
sale, and payable on the Ist December, 1882. ‘Said Shealy 
and Finn each testified, that said notes had not been paid, nor 
had he seen them since the 9th, 10th, and 11th December, 
I8S1. The notes were not produced by plaintiffs on the trial, 
nor their absence accounted for in any other way than by said 
Terrell testifying, as a witness for the plaintiffs, that he deliv- 
ered one of ‘said notes to Miss Malinda Vincent, who was a 
sister of his partner, on Saturday morning, the 10th December, 
1881, and that said Vincent carried the other two to his father, 
for the purpose of delivering them to him, and he had not 
seen either of said notes since; and said Vincent testitied, for 
plaintiffs, that he delivered the notes to his father, on said Sat- 
urday or the next, at his house several miles distant from Tal- 
ladega; that nothing was said about the notes at the time, as 
he remembered, by himself or his father, and that he had not 
seen either of said notes since. The defendants introduced, 
also, evidence tending to prove that said Shealy, a few days 
after said sale, told one Clark, who was introduced as a witness 
by defendants, that one of said notes was payable to Mrs. Ter- 
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rell, one to Miss Vincent, and the third to some other person, 

but none of them was payable to Terrell & Vincent.” 

The court gave numerous charges at the request of the de- 
fendants, and among them the following: (7.) “In a suit be- 
tween an attaching creditor of an insolvent debtor and a_ pur- 
chaser from such debtor, the failure or omission to produce in 
evidence the promissory notes, which it is alleged were given 
for the purchase-money, is ground for an unfavorable presump- 
tion as to whether the contract is valid or invalid as to ered- 
itors.”” (19.) “If Terrell & Vincent made a contract for the 
sale of their entire stock of goods to Shealy & Finn, and were 
at the time insolvent, or in failing cireumstances, and made the 
contract with intent to hinder, delay or defraud any of their 
creditors; and if the defendant Hardie was one of their 
creditors at the time; and if Shealy & Finn gave their notes 
for a part of the purchase-money, and, before the payment of 
said notes, or any part of the purchase-money, and before the 
contract was finally completed, discovered, or had reasonable 
grounds: to believe, that the contract of sale was made by said 
Terrell & Vincent with the intent to hinder, delay or defraud 
their creditors; and if they did not offer to rescind the con- 
tract, or to take back their notes; then the jury may well con- 
sider the same, in connection with the other evidence in the 
cause, in determining whether they aided or participated in 
such unlawful intent; and if they did participate or aid therein, 
the contract of sale is void and of no effect against Iardie, 
and the jury should find a verdict accordingly.” The plaintiffs 
excepted to each of these charges as given, and they now 
assign them as error, together with the rulings of the court on 
the evidence. 


Hrriix, Bownon & Knox, for appellants. 
Jrooks & Roy, contra. 


STONE, C. J.—This is the third appeal in this canse.—See 
Shealy & Finn v. Hdwards, 73 Ala. 175; s. ¢., 75 Ala. 411. 

The question on which this case hinged, in the last two trials 
in the Cireuit Court, was fraud ve/ non in the alleged sale of a 
stock of goods by Terrell & Vincent to Shealy & Finn. 
Almost every phase of this question has been heretofore con- 
sidered in this court.—- Borland v. Mayo, 8 Ala. 104; Craw- 
ford v. Kirksey, 55 Ala. 282; [Hubbard v. Allen, 59 Ala. 283 
‘Harrell v. Mitchell, 61 Ala. wi; Thames v. Rembert, 63 Ala 
561; Lehman, Durr & Co. v. Helly, 68 Ala. 192; Levy »v. 
Wi illiams, at the present term. It would seem to be a waste 
of time to repeat what we have so often declared, and we will 
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not attempt it. In charging the jury, the Circuit Court, in all 

respects save those after noticed, pursued the former rulings of 

this court. 

Shealy & Finn claimed the goods, for the attachment and 
seizure of which they brought this action of trespass, under an 
alleged purchase from Terrell & Vincent. The purchase was 
entirely on credit, the purchasers giving to Terrell & Vincent 
their notes for the purchase-money. Those notes are not pre- 
sumed to have remained with Shealy & Finn, the makers, but 
the presumption, as well as the proof is, that they were deliv- 
ered to Terrell & Vincent. They are still with them, or with 
their transferrees, so far as this record informs us. They were 
no more under the control of Shealy & Finn, than they were 
under the control of defendants. Neither could compel their 
production, except by subpeena duces tecum. Proof had been 
received of the execution of the notes, and their several 
amounts; and from the charge given, we must suppose this 
proof was made without the production of the notes. In the 
seventh charge asked by appellees and given, the Cirenit Court 
instrueted the jury that the failure of plaintiffs to produce 
these notes in evidence was “ground for an unfavorable pre- 
sumption as to whether the contract is valid or invalid as to 
creditors.” In this the Cireuit Court erred. 

The 19th charge asked and given, can not be vindicated. 
The hypothesis of that charge is, that the sale was made with 
fraudulent intent on the part of Terrell & Vincent, but Shealy 
& Finn had no notice of such intent, either actual or construe- 
tive, until after the contract of purchase was complete, and did 
not participate in the fraud. If the jury find these to be the 
facts, then Shealy & Finn acquired a good title by their pur- 
chase, and Hardie is without power to subject the merchandise 
to the payment of his demand. [is recourse, if any, would 
be to intercept and condemn the unpaid purchase-money. 
On this hypothesis, there was no duty resting on Shealy & Finn 
to offer to rescind their contract of purchase. 

The Circuit Court did not err in disallowing plaintiff's ques- 
tion to witness Baker, as to the source from which he obtained 
the sum of money he had testitied he had. Whether he had 
such sum, or whence he obtained it, were inquiries wholly 
foreign and immaterial to the issue before the jury. 

Reversed and remanded. 











180 SUPREME COURT [Dec. Term, 


{Hetlin & Phillips v. Slay. } 


Heflin & Phillips ¢. Slay. 
Trower and Case for Conversion of Mare. 


Ll. Mortgage of per ‘sonal prope rty; right of poxse ssion.—A mortgage of 
personal property vests in the mortgagee a defeasible legal title, and, 
in the absence of a stipulation to the contrary, a right of immediate 
possession; but, when the right of possession until default, or for any 
definite period, is reserved to the mortgagor by express stipulation, or 
by reasonable implication, he has an interest which may be sold under 
execution against him, or may be assigned by him to another. 

2. Same; when mortgagee may maintain trover.—When the mortgagor, 
being in possession before default, and having the right of possession un- 
der the terms of the mortgage, sells the entire property to another, who 
has notice, either actual or constructive, of the mortgage, the purchaser 
acquires only the interest of the mortgagor, and holds subject to the 
mortgage ; but the mortgagee, while he may maintain a bill in equity to 
prevent a threatend removal of the property, or a special action on the 
case for the injury to his lien, can not maintain an action of trover be- 
fore default, not having the right of possession until then. 

3. Registration as constructive notice. —The registration of a mortgage 
operates as constructive notice to all purchasers from the time it is de- 
posited in the proper office. 

Admissibility of declarations as part of res geste.—The declara- 
tions of the seller, to the purchaser of personal property, at the time of 
the sale and delivery, are competent evidence on the principle of res 
geste. 


Aprrat from Chambers Cirenit Court. 

Tried before the Hon. Jas. E. Corn. 

This was an action of trover, with case joined, commenced 
by the appellants, to recover the value cf a mare alleged to 
have been converted by the defendant. The plaintiffs proved 
the execution of two mortgages on the mare, by one C. C. 
Johnson, one bearing date April 24th 1883, in favor of plain- 
tiffs, and dune October Ist, 1883; the other bearing date April 
7th, 1883, in favor of H. J. Simpson, and also due on October 
Ist, 1883, which last mortgage was duly transferred to  plain- 
tiffs, before the law-day thereof. Both of these mortgages were 
duly recorded in Chambers county. It was shown that, after 
the mortgages were recorded in Chambers county, but before 
the law- day of either mortgage, the defendant swapped a mule 
to said Johnson, who at that time resided in Chambers county, 
for the mare, without the knowledge or consent of the plain- 
tiffs, and that this trade took place in Chambers county. The 
defendant, while on the stand asa witness, having testified that 
he swapped a mule for the mare, and that he had afterwards 
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traded the mare for another mule, to one Hardy, was asked, 
“ What he said to Hardy about the mare which he was trading 
to him?” To this question the plaintiffs objected; their ob- 
jection was overruled, and they excepted. The defendant then 
stated, that he told Hardy, while he was making the trade with 
him, that the two mortgages mentioned above covered the mare, 
and that this conversation took place in the absence of plain- 
tiffs. The plaintiffs then moved to exclude this evidence, 
which the court refused to do, and they excepted. This wit- 
ness further testified, that about the 5th of October, 1883, an 
agent of plaintiffs made a demand on him for the mare, and 
was informed that she was in the possession of Hardy, who 
lived in Randolph county. It was shown by other witnesses 
that Ilardy was in possession of the mare, and had made no 
attempt to conceal her. 

The defendant requested the court to give the following 
written charge, which the court gave, and the plaintiffs except- 
ed: “If the jury believe, from the evidence, that Johnson at- 
tempted to pass to Slay the absolute title to the horse, when he 
only had an equity of redemption under a mortgage, then he 
passed to Slay only such title as he had in the property, pro- 
vided that Slay was charged with actual or constructive notice 
of the existence of said mortgage.” 

The plaintiffs then asked the court to give the following 
written charges, which the court refused to give, and they ex- 
cepted: (1) * That the filing and recording of said mortgages 
in the probate oftice of Chambers county made them notice to 
all persons, from the date of said filing in said office; and that 
after such time, and while said mortgages were unpaid, no per- 
son dealing with the mortgagor, Johnson, in regard to the 
property included in said mortgages, without the consent of 
the mortgagees, could be held and deemed an innocent purcha- 
ser.” (2) * A stipulation in a mortgage of personal property, 
that the mortgagor shall remain in possession until breach of 
condition, is personal to the mortgagor, and can not be assigned 
or transferred. The mortgagee may bring trover against the 
purchaser from the mortgagor before breach of condition.” 

The charge given, and the refusal of the charges asked, are 
now assigned as error. 


Downe, & Denson, for appellant.—The error of the court 
in refusing the first written charge is plain.—Code of 1876, 
$2153. A stipulation in a mortgage of personal property, that 
the mortgagor shall remain in possession until breach of condi- 
tion, is personal to the mortgagor, and can not be assigned or 
transferred. The mortgagee may bring trover, before breach 
of the condition, against the purchaser from the mortgagor. 
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This charge is copied, word for word, from Ililliard on Torts, 

(4th Ed.), 615, § 6; Jones on Chattel Mortgages, § 460; Me- 

Leod v. Bernhold, 32 Ark. 671; White v. Phelps, 12 N. Hl. 

382; Bellune v. Wallace, 2 Rich. 80; Spriggs v. Camp, 2 

Speer, 341. 


Joun S. Jemison, contra. (No brief on file). 


CLOPTON, J.—A mortgage of personal property vests in 
the mortgagee a defeasible legal title, and confers, in the ab- 
sence of contrary provisions, a right to immediate possession. 
The mortgagor, if possession remains with him, is a bailee, 
having an interest in the property—a right to perform the ap- 
pointed condition, and defeat the title. An express stipula- 
tion, or its equivalent in respect to possession, determines the 
rights of the parties. If the mortgage contains a restrictive 
stipulation, or inconsistent reservation, or expresses conditions, 
from which a reasonable implication arises that the mortg: a 8 
right to possession, as incidental to his right of property, i 
postponed until default, or for any detinite period, the right a 
possession until the expiration of the specitied period is in the 
mortgagor. In such case, the mortgagee’s right of possession 
is in its nature reversionary.— Boswell v. Carlisle, TU Ala. 244; 
MeMillan v. Otis, 74 Ala. 560. 

We can not assent to the proposition, insisted on by counsel, 
that a stipulation in a mortgage, that the mortgagor shall re- 
inain in possession until breach of condition, is personal to the 
mortgagor, and can not be assigned or transferred; and, if 
assigned or transferred, that the mortgagee may bring trover, 
before breach of condition, against the purchaser from the 
mortgagor. There are respectable authorities which support 
the rule as stated, where the mortgagor has disposed of the 
property in exclusion of the mortgagee’s s rights; but it disre- 
gards the nature and character of the interest of the mortgagor 
in the property, and is inapplicable where the distinctions be- 
tween forms of action are preserved. Notwithstanding a defea- 
sible legal title is vested in the mortgagee, as to all other per- 
sons the mortgagor is considered the owner. Ie has a substan- 
tial and valuable interest in the mortgaged property—an equity 
of redemption—and with a stipulation for possession, has a 
right to the wsufruct during the stipulated time. [lis inter- 
est 1s of such assignable character, that it may be levied on and 
sold under execution at law ; and the purchaser acquires all the 
interest and rights of the mortgagor—the right to redeem, and 
to possession and use, until the mortgagee is, by the terms of 
the contract, entitled to possession. — Hurbinson v. Harrell, 
19 Ala. 753; Code, § 3209. Where, by the cvnditions of. the 
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mortgage, the mortgagor has the right to remain in possession 
until default, the mortgagee has no authority to interfere, and 
is liable if he interrupts the mortgagor's intermediate posses- 
sion. Before condition broken, a mortgagor, in possession of 
personal property covered by the mortgage, having the right 
to possession, has an interest which is the subject of sale and 
assignment, if there are no terms in the mortgage restraining 
his power of control and disposition.—Doughten v. Gray, 
2 Stockt. 323; Daly v. Proctz, 20 Minn. 411; Paulling v. 
Barron, 32 Ala. 9; 1 Schoul. on Per. Prop. § 481; Jones on 
Chat. Mort. $454. But the mortgagor must use, control and 
dispose of the property, in subordination to, and in recognition 
of the claim of the mortgagee. Ile can not assume to dispose 
of it as his own ; and a sale of the entire property is in exelu- 
sion of the mortgagee’s rights, and is a conversion. A  pur- 
chaser with notice, actual or constructive, acquires no greater 
or higher interest than the mortgagor can transfer; and takes 
the property subject to the incumbrance of the mortgage. 
Such disposition of the property is an invasion of the rights of 
the mortgagee, for which he has a right of action. 

To support the action of trover, the plaintiff must have, not 
only a general or special property in the chattels, but also actual 
or constructive possession, or the right to immediate posses- 
sion, at the time of the conversion._-.Vations v. Hawkins, 11 
Ala. 859. The right to possession in the future, whether de- 
terminate, or contingent on the happening of some event, or 
the default or omission of another in possession, is not suf- 
ficient. It may be conceded that the general owner has a con- 
structive possession against his bailee, which will enable him to 
maintain trover fora conversion by the bailee during the term 
of the bailment.—Athinson v. Jones, 72 Ala. 248; Nelson v. 
Bondurant, 26 Ala. 341. This rests on the principle, that the 
wrongful act terminates the bailment, and the general owner 
has the right to resume the immediate possession; in other 
words, the interest of the wrong-doer is determined, and the 
possession, in legal contemplation, reverts to the general owner. 
But, where the owner has, by agreement, transferred to another 
the exclusive right of use and possession, and retains in himself 
a right to possession in reversion only, trover is not the appro- 
priate remedy for a conversion committed before the event 
happens, or.the period arrives, which confers on him the right 
to immediate possession.—2 Green. on Ev. § 615; Nelson v. 
Bondurant, supra. 

The title of the plaintiffs is that of mortgagees: and by the 
terms of the mortgages, the mortgagor had the right to the use 
and possession until default. There are no provisions in the 
mortgages, reserving to the mortgagees the right and authority 
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to take possession on the commission of any wrongful act by 
the mortgagor, or on the happening of any event, other than 
default in payment at the law-day. In Boswell v. Carlisle, 
supra, it was held: “If there is a stipulation, or a reservation, 
directly expressed in the mortgage, or matter of just and 
reasonable implication from its terms and conditions, that for 
a particular period the mortgagor shall remain in possession, 
during that period, and while possession continues in the mort- 
gagor, for a wrong and injury to the chattels, however it may 
affect the title of the mortgagee, and his reversionary right to 
the possession, trespass is not the appropriate remedy ;” on the 
ground that the mortgagee had neither actual nor constructive 
possession. The interest of the mortgagor is not determined 
by a sale of the property, but passes by transfer to another; 
and the effect of the sale is not to displace or destroy the lien 
of the mortgage. If his rights are endangered by a threatened 
or apprehended removal of the property beyond the reach of 
the mortgagee, a court of equity will interfere, before the law- 
day of the mortgage, and prevent its removal, for the reason 
that he can not proceed at law.— Walker v. Radford, 67 Ala. 
446. A sale of the entire property by the mortgagor, without 
paying the mortgage debt, is tortious, and if it operates an in- 
jury to the mortgagee’s reversionary right of possession, or to 
his lien, a special action on the case is the appropriate remedy. 
Arthur v. Gayle, 38 Ala. 259; Pickett v. Pope, 74 Ala. 122. 

The statute makes the registration of a mortgage constructive 
notice, conclusive on all persons claiming from the mortgagor, 
by a purchase or other acquisition of the property, subsequent 
to the recording of the mortgage.—Daniel v. Sorrels, 9 Ala. 
436; Gimon v. Davis, 36 Ala. 589. A deposit of the mort- 
gage in the proper oftice for registration is equivalent to 
recording it, and is notice from the time of deposit.— Dubose 
v. oung, 10 Ala. 365. No person dealing with the mortga- 
gor in respect to mortgaged property, without the consent of 
the mortgagee, and having actual or constructive notice of the 
mortgage, can be deemed an innocent purchaser.—WSteele v. Ad- 
ams, 21 Ala. 534. 

The declarations of the defendant to Hardy, at the time of 
the sale to him, were properly admitted; being parts of the 
res geste of parting with the possession of the property. 
Sanders v. Know, 57 Ala. 81. 

For the error in refusing the first charge asked by plaintiffs, 
in respect to the effect of registration as notice, the judgment 
is-reversed, and cause remanded. 
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Aderholt v. Embry. 


Action on Common Money Counts. 


1. Application of payment.—When a tenant, being indebted to his 
landlord for rent and advances, delivers cotton in general payment, 
not directing the application of the proceeds, he loses the right to make 
a subsequent application, and the landlord may appropriate the pro- 
ceeds to either portion of the debt. 

2. When title passes by delivery.—On a contract for the sale of chat- 
tels, When there is an agreement that they shall be counted, weighed, 
measured, or separated from a larger bulk, before dominion over them 
ix turned over to the purchaser, the sale is not complete, and the title 
does not pass, until the count, weighing, measurement, or separation 
takes place; but a sale may be complete without these formalities, and 
even Without an agreement as to the price, when such is the under- 
standing or agreement of the parties, and itis consummated by delivery. 


Aprratr from the Cireuit Court of St. Clair. 

Tried before the Hon. Leroy F. Box. 

This action was brought by James Embry, against David A. 
Aderholt, to recover the proceeds of sale of four bales of 
cotton, which the defendant had bought from one Frank Ward, 
and which the plaintiff claimed as the landlord of said Ward ; 
and was commenced on the 11th February, 1884. The com- 
plaint contained only the common money counts, and the only 
plea was the gener ral issue, “in short by consent, with leave to 
give in evidence any matter that might be specially pleaded.” 

On the trial, as appears from the bill of exceptions, plaintiff 
thus testified as a witness for himself: “ Plaintiff rented a 
farm in said county, for the year 1883, to one Frank Ward, 
who was to pay him, as rent, six bales of cotton, each weighing 
500 Ibs.; and he also advanced to said Ward corn, fodder and 
provisions, to the amount of $161.70, and took his note for 
$218.47, in which was included a debt of about $57 paid by 
him for said Ward. In the fall of the year 1883, after Ward 
had removed a part of the cotton to Watson’s gin, plaintiff no- 
titied him not to remove any more of the crop until his rent 
and advances were paid. Under the contract, the rents were 
to be delivered on the rented premises. Afterwards, about the 
last of November, or tirst of December, plaintiff went to see 
Ward, having been informed by his wife that Ward wanted to 
see him about the cotton, when Ward said yes—that he wanted 
something done with the cotton; that the cotton-house was 
full, and he wanted room ; that he wanted to pay the rent, but 
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was not able to buy the bagging and ties. Plaintiff told him 
to carry the cotton to Coleman’s gin, and he would accept a 
delivery there; that the cotton w ould be as convenient to him 
there as on the premises, and that he would furnish the bagging 
and ties. Ward agreed to deliver the cotton that was in the 
house and in the fence-corners, at Coleman’s gin, and _ plaintiff 
agreed to furnish the bagging and ties for it. Afterwards, 
Ward hauled the cotton to Coleman’s gin, and plaintiff fur- 
nished and delivered the bagging and ties. Ward said there 
was about six bales of the cotton, but plaintiff told him that, 
in his opinion, there was not more than five. Plaintiff and his 
wife were married in 1842, and have been living together ever 
since. Ilis wife acquired the land on which the cotton was 
grown in 1874, from the estate of her father, who died in St. 
Clair county in the year 1873. At the time plaintiff told 
Ward to carry the cotton to Coleman’s gin, neither he nor Ward 
knew how much cotton there was in the house and fenee- 
corners; it had not been weighed or measured, and no price 
had been agreed on between them. Ile never saw Ward after- 
wards, or talked with him about the cotton or the sale thereof. 
After the cotton was baled, and while it was at the gin, Cole- 
man pointed out five bales to him, and said, * Zhere 7s your 
cotton ;” but Ward was not present at the time. Plaintiff 
testified also, on cross-examination, that the land on which the 
cotton was grown belonged to his wife; and the note for the 
rent, which was produced, was payable to her; and plaintiff 
stated, in answer to questions, that it belonged to her. There- 
upon, defendant moved the court to exclude from the jury all 
that plaintiff had testified about the cotton being his property, 
and that Ward was indebted to him on account of said rents; 
which motion the court overruled, and the defendant ex- 
cepted.” 

* Plaintiff stated, also, that he got only one of the five bales 
of cotton ginned at Coleman’s, one of the three bales ginned 
at Watson’s, and three ginned at Knox’, making in all five 
bales received on said contract for rent, and for advances, and 
for picking and saving cotton; that the bale ginned at Cole- 
man’s was worth eight cents per pound, and the others not 
more than six cents; and that he had never credited the 
amount received, or any other amount, on said note, though 
he had credited the amount on a statement of his account in 
a book. One Knox testified, that while he was at Coleman’s 
gin, soon after Christmas, Ward pointed out five bales of 
cotton, and said, ‘7here is some cotton I have let Embry have, 
and if he comes over here, tell him to take it and credit it on 
the rent note ;” but, before witness saw Embry, Ward had 
removed the cotton. One Morris, who was the watchman at 
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Coleman’s gin, testified that, after dark, on the evening of 
January 11th, 1884, Ward came to the gin with a wagon, and 
carried off the five bales of cotton; and that Coleman, when 
informed of the fact by witness, said that Ward had brought 
it there, and that he had a right to take it away. Coleman 
testified, that when plaintiff told him not to let any one remove 
the cotton, he replied, that Ward had brought it there, and he 
‘ had no way to prevent him from taking it away; that Ward 
afterwards told him not to let the cotton be removed, but to 
let plaintiff have it, if he would surrender up the rent note ; 
that after this, before he saw plaintiff, Ward had removed the 
four bales.” There was other evidence, showing defendant’s 
purchase of the cotton from Ward, and his subsequent sale of 
it for $161; and defendant himself testified, that he had no 
notice of plaintiff's claim to the cotton when he bought it. 

The defendant asked the following charges to “the jury: 
(1.) “ If the cotton was at the time, a ‘part in the house, and 
a part in the fence corners, and it was not weighed nor meas- 
ured, nor the quantity otherwise ascertained ; and if Ward 
told him he wanted something done with the cotton, and 
plaintiff told him to take it to Coleman’s gin; and if nothing 
ivre was said, and no price was agreed on between the 
parties; that would not amount to a sale of the cotton by 
Ward to plaintiff, and plaintiff would not be entitled to 
recover.” (2.) “ Ward had the right, if he owed two debts, 
to have payments made applied to either debt; and if the 
jury find that he ordered the payment applied to rent, plaintiff 
would not have the right to apply it to any other debt.” (3.) “If 
the rent contract was evidenced by a promissory note payable 
to plaintiff's wife, and plaintiff has failed to show, to the rea- 
sonable satisfaction of the jury, that the rents belonged to 
him; if the jury find that the cotton was turned over to pay 
rents, then plaintiff can not recover in this action.” (4.) “If 
the jury believe the evidence, they must find for the defend- 
ant.” The court refused each of these charges, and the de- 
fendant excepted to their refusal. 

The admission of the evidence objected to, and the refusal 
of the several charges asked, are now assigned as error. 


D. T. Cast_eserry, for appellant. 

J. W. Lyzer, contra. 

STONE, C. J.—The testimony tends to show that Ward, 
the tenant, was indebted to James Embry one hundred and 


sixty dollars, for advances to enable him to make his crop, 
and in a further sum of fifty-seven dollars, for so much money 
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paid by said Embry for him, Ward; total amount two hun- 
dred and eighteen dollars. There is no testimony that Mrs. 
Embry had any interest in this part of the claim. This is 
more than the alleged value of the four bales of cotton, and 
more than the plaintiff recovered in this suit. When Embry 
notitied Ward not to remove the cotton off the premises, the 
claim set up was alike for rent and advances. The direction 
was, not to remove the cotton until these claims were paid. 
And so, when the interview was had in reference to the ex- 
posed condition of the cotton, ending in an understanding that 
Ward would haul the cotton to Coleman’s gin, and Embry 
would furnish bagging and ties for packing it, we are not 
informed of any word that was then said, as to the particular 
liability it should be applied to. If, when the cotton was 
hauled by Ward to the gin, it was thereby delivered to Embry 
in part payment of his claims, this record fails to inform us 
that, up to that time, Ward had given any direction as to the 
application of the proceeds. And if that act was a surrender 
of the cotton to Embry’s contro!, then Ward had let all oppor- 
tunity pass to direct the application of the proceeds. Embry 
could then apply it to whichever debt he chose. On_ this 
hypothesis, Ward’s abortive attempt, on two occasions after- 
wards, to communicate to Embry his wish that the proceeds 
be applied to the rent, would have accomplished nothing, even 
if Ward had not, before his messages reached Embry, put it 
out of the latter’s power to apply, or even to realize the pro- 
ceeds of the said four bales of cotton. 

There is a rule, that if, in the negotiation for the sale of 
chattels, there is an agreement that they shall be counted, 
weighed, measured, or separated from a larger bulk, before 
dominion over them is turned over to the purchaser, then the 
sale is not complete, and the title does not pass, until the 
count, weighing, measurement, or separation takes place. 
Mobile Savings Bank v. Fry, 69 Ala. 348. But a sale may 
be complete without these formalities, when such is the under- 
standing and agreement of the parties. Dominion is fre- 
quently surrendered, and number, weight, measurement, price 
even, left for after determination. The doctrine of guantum 
meruit and quantum valebat comes to the relief of many con- 
tracts, otherwise imperfectly expressed.—Shealy v. Kdwards, 
73 Ala. 175. We think there was sufticient testimony to 
justify the submission to the jury of the inquiry, whether or 
not, by the agreement to deliver, and the actual delivery of 
thie cotton by Ward at Coleman’s gin, accompanied by the 
other circumstances in evidence, he did not surrender, and 
intend to surrender dominion over the cotton to Embry as 


purchaser. There was, therefore, no error in refusing to 
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exclude from the jury all the witness Embry had testified 
about the cotton being his property. 

What we have said above shows the Cirenit Court did not 
err in the refusal of the several charges asked. Referring 
specially to the third of the charges, its vice is that it entirely 
ignores the testimony tending to prove the debt for advances, 
due to Embry himself. 

Aftiirmed. 


Lockard ¢. Barton. 
Action for Money Had and Received. 


1. When action lies for rents received.—A person who receives the rents 
of lands, while in possession under claim of title adverse to the plaintiff, 
is not liable to the plaintiff'in an action for money had and received, 
although a suit in equity was at the time pe nding to hold him liable as 
trustee of the lands for the benefit of the pk Lintiff. 


Aprrrat from Macon Cirenit Court. 

Tried before the Hon. Jas. E. Cons. 

The appellee, Ross Barton, as trustee for Clara J. Barton, 
brought this action against the appellant, to recover certain 
money alleged to have been received to his use. The case was 
tried on the following state of facts: In September, 1866, A. 
A. Barton executed to J. K. Barton, as trustee for Clara J. 
Barton, wife of A. A. Barton, a deed to certain property, in 
consideration of the indebtedness of Barton to his wife on ae- 
count of her statutory separate estate, which he had _ received 
and invested in the lands, taking title in his own name. By 
mistake, the lands were improperly described in the deed to J. 
K. Barton, trustee. In the fall of 1875, Lockard recovered a 
judgment against A. A. Barton, on a debt accruing since 1866. 
An execution was issued on this judgment, and levied on the 
lands by their proper description, and at the sale Lockard be- 
came the purchaser ; and subsequently, in the spring of 1880, 
recovered possession of the lands in an action of ejectment 
against A. A. Barton. In March, 1879, Clara J. Barton filed 
her bill in the Chancery Court against A. A. Barton, seeking 
a reformation of the deed to her trustee, as to the description 
of the lands. In May, 1879, Lockard, at his own request, was 
made a party defendant, and resisted the reformation of the 
deed. The Chancery Court decreed in his favor, but, on ap- 
peal, that decree was reversed by this court, and a decree en-: 
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tered reforming the deed, and appointing Ross Barton trustee 
in the place of J. K. Barton. After the bill for the reforma- 
tion of the trust deed was tiled, and after Lockard became a 
party thereto, and after his recovery of the lands in the eject- 
ment suit against A. A. Barton, he received certain money as 
rents of these lands, and for this money the present action was 
brought. Upon these facts, the court charged the jury, that 
if they believed the evidence, they must find for the plaintiff, 
and refused a similar charge in favor of the defendant ; and 
these rulings of the court, to which exe eptions were reserved, 
are now assigned as error. 


R. H. Asercrometr, for appellant. 


. B. Pate, and W. D. Butcrr, contra.—The possession of 
Lock card was tortious and wrongful, after he became a party 
to the bill for reformation.—27 Ala. 498; 68 Ala. 54. The 
action was the proper one.—21 Ala. 741. 


SOMERVILLE, J.—The action for money had and received 
is based upon an implied assumpsit, and, like that for use and 
occupation of land, can not generally be maintained against one 
holding lands adversely, or in repudiation of the ‘plaintiff's 
title, at the time of the defendant’s occupation, or the collee- 
tion of rents by him.—2 Greenl. Ev. $120; Weaver v. Jones, 
24 Ala. 423; Fielder v. Childs, 73 Ala. 567. The chief reason 
of this rule is, that the title to lands can not be tried collate- 
rally in a personal action of this nature; the law affording an 
easy remedy to the plaintiff by ejectment, with incidental 
damages for mesne profits as compensation for the unlawful 
detention of the premises.—Cooper v, Watson, 73 Ala. 252; 
Stringfellow v. Curry & Co., 76 Ala. 394. While these prin- 
ciples were admitted in Price v. Pickett, 21 Ala. 741, it was 
further held, that “where the possession is not adverse, the 
trne owner is entitled to recover the rents which have been re- 
ceived by another ;” the court observing, that “in such case, it 
is money had and received to the use of the owner; and as the 
person to whom the rent was paid would be compelled to ac- 
count in equity, he may also be held responsible in the equi- 
table action for money had and received.” 

The present record does not show that the plaintiff was in 
possession of the lands in quest-on, either at the time of suit 
brought, or at the time the deferdant collected the rents. On 
the contrary, it affirmatively appears that the possession of the 
defendant was adverse during the period of time when the 
rents in controversy were collected by him, and that such col- 


lection was made under a claim oc: title based on a purchase of 
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the lands at sheriff’s sale. It does not seem to us material that 
a suit in equity was at the time pending against the defendant 
and another, to reform a deed of conveyance to the same lands, 
so as to declare defendant a trustee holding the legal title for 
the complainant, and that relief was decreed on the bill thus 
tiled. Perhaps, a liability to account for such rents, as in the 
nature of equitable mesne profits, might have been enforced 
in that suit, upon the theory of a trust.—Trial of Title to Land 
(Sedgw. & Wait), § 687; Dozier v. Mitchell, 65 Ala. 511. 
The evidence before us fails to show whether there was or was 
not such a recovery ; nor is the decree rendered in the chan- 
cery cause introduced as evidence before us. The question of 
res adjudicata, or former recovery, as to this matter, therefore, 
does not properly arise on this reecord.—Adams v. Olive, 62 
Ala. 418; 1 Green]. Ev. § 511; Shumake v. Nelms, 25 Ala. 
126. The defendant appears to have resisted the suit, and the 
rents having been collected under claim of title by one in pos- 
session, the law can infer no implied agreement on his part to 
pay them over to plaintiff on demand. 

The court erred in refusing to charge the jury, as requested 
by the defendant, to find for the defendant if they believed the 
evidence, and also in giving the converse charge requested by 
the plaintiff. 

Reversed and remanded. 


Rasberry v. Pulliam. 
Action on Promissory Note. 


1. Action on account for price of liquors sold; production of license. 
Under the statute which declares that ‘‘no person must obtain a judg- 
ment upon any account, any item of which is for vinous or spirituous 
liquors in less quantities than a quart, without producing to the court a 
license showing his authority to retail at the date of such item’’ (Code, 
§ 1546) ; the defendant may waive the benefit of this defense, and when 
it is waived, a judgment rendered on such account, without the produc- 
tion of the license, is not void. 

2. Same; when statute must be pleaded; burden of proof.—When the ac- 
tion is founded on a note, which does not disclose that any part of the 
consideration is the price of such liquors, the statute must be specially 
pleaded, and is not available under the plea of want of consideration, or 
failure of consideration ; but the plea, though asserting a sale of spirit- 
uous liquors by retail without license, does not impose on the defendant 
the burden of proving the want of license. 

3. Same; evidence as to consideration of note or account.—The action 
being on a note, and the plaintiff’s itemized account, for which it was ‘ 
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given, being excluded as evidence, on the defendant's objection, because 
of the items of spirituous liquors, the defendant can not use those items 
as evidence showing the consideration of the note; but the plaintiff tes- 
tifying as a witness for himself, to the sale of goods and merchandise, 
as the consideration for the note, the defendant may cross-examine him 
as to the particular items. 


Aprrat from Tallapoosa Cireuit Court. 

Tried before the Hon. Jas. E. Conn. 

This action was commenced before a justice of the peace, 
to recover the amount of a note given the plaintiff by the 
defendant. On appeal to the Cirenit Court, a complaint was 
filed, declaring on the note, and containing the common counts. 
The defendant pleaded non assumpsit, payment, set-off, failure 
of consideration, and want of consideration ; and the cause was 
tried on issue joined on these pleas. On the trial, the plaintiff 
introduced the note sued on, and testitied that it was made in 
consideration of advances which he promised to make to the 
defendant at the time the note was executed ; also. that he had 
sold and delivered to the defendant certain articles of goods 
and merchandise, as shown by an itemized account which he 
produced, and which had been delivered to defendant. It ap- 
peared that there were several items in the account for spirit- 
uous liquors in quantities less than one quart. It was also 

oroved that the account was the consideration of the note sued on. 

he defendant then moved to exclude this evidence, and the 
account, because the plaintiff had failed to produce any license 
to sell spirituous liquors in Tallapoosa county, in which the ac- 
count was made. The court sustained the objection, and ex- 
eluded the evidence and the account from the jury. The 
plaintiff then testified, that he did, during the year, advance, 
sell and deliver to the defendant goods to the amount of the 
note, as the same were required by the defendant. To this 
evidence the defendant objected, because the plaintiff had not 
proved the items of the account of the goods as sold ; his ob- 
jection was overruled, and he excepted. The defendant then 
moved the court to exclude the note from the jury, which mo- 
tion was refused, and he excepted. The defendant then of- 
fered to select from the account, which had been exeluded on 
his motion, certain items of spirituous liquors in quantities less 
than one quart, and to give in evidence these selected items, 
for the purpose of showing that a part of the account which 
was the consideration of the note was for spirituous liquors sold 
in quantities less than one quart. The plaintiff objected, unless 
the defendant would allow the whole account to go to the jury ; 
which he refused to do. The court thereupon sustained the 
objection, and the defendant excepted. The defendant then 


ofiered a receipt, which was attached to, and written at the 
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bottom of the account. Te offered the receipt detached from 
the account, and without any explanation of the cireumstances 
under which it was given. The court excluded the receipt as 
evidence, and the defendant excepted. There was evidence of 
certain payments on said note, which was admitted by plaintiff. 
This was all the evidence. The court, at the request of the 
plaintiff, charged the jury, that if they believed all the evi- 
dence, they would find for the plaintiff, for the: amount due 
on the note, after deducting credits admitted by the plaintiff 
and shown by the evidence. To the giving of this charge the 
defendant excepted. 

The various rulings of the court to which exceptions were 
reserved, are now assigned as error. 


Joun A. Terre, for appellant. 
W. H. Barnes, contra. 


CLOPTON, J.—Section 1546 of the Code provides: “No 
person must obtain a judgment in any court of this State, upon 
any account, any item of which is for vinous or spirituous 
liquors in less quantities than one quart, without producing to 
the court a license showing his authority to retail at the date of 
such item.” A judgment rendered on such account, without 
the production of a license, is not void ; but, like other judg- 
ments, is conelusive of the rights of the parties—that the 
money is due by the defendant to the plaintiff. The statute 
gives the defendant matter of defense, which he may waive, if 
he chooses. When the suit is on a note not disclosing the 
consideration, the defense must be made by special plea, and 
without such special plea is considered as waived. Although 
such plea necessarily asserts a negative—want of license—it is 
not incumbent on the defendant to prove it; but, it being 
made to appear that an item of the account, for which the note 
was given, is for vinous or spirituous liquor in less quantity 
than a quart, the burden is cast on the plaintiff to produce to 
the court a license, showing his authority to retail at the date 
of the item. No special plea, setting up the defense of the 
statute, was filed by the defendant. Pleas of want of consid- 
eration, and of failure of consideration, do not present the de- 
fense of the illegality of one or more items of the account. 

After the plaintiff had introduced the note declared on, he 
offered an itemized account, for which the note was given, 
some of the items of which were for spirituous liquors in less 
quantities than a quart. To the introduction of the account 
the defendant objected, and moved to exclude it from the jury. 
His objection was sustained, and the account exeluded. After 
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the account was excluded on the objection and motion of the 
defendant, and was not before the court, it was not permissible 
for him to select items of the account, and put them in evi- 
dence as the consideration of the note. The account was ad- 
missible, as an admission by plaintiff of the consideration of the 
note; but it must be taken all together. When the plaintiff 
testitied that the note was given in consideration of goods to 
be advanced in future, and that he had advanced goods and 
merchandise to the amount of the note, the defendant could, on 
cross-examination, have called for the items, and thus have 
gotten them before the court; but this was not done. 

The defendant did not propose to show that the. account, 
to which the receipt was attached, and at the foot of which it 
was written, entered into the consideration of the note, or was 
a payment thereon. The only purpose for offering the receipt 
was to obtain a credit for the amount. Without evidence con- 
necting it in some way with the note, either as a payment 
thereon, or payment for some of the merchandise for which the 
note was given, it was irrelevant. No court will permit a de- 
fendant to detach, in its presence, a receipt from an account, 
for the payment of which it was given, and introduce it, thus 
detached, as evidence of a payment on another and different 
claim, without any explanation of the circumstances under 
which the receipt was given. 

The note and the admitted payments being the only evidence, 
there is no error in the charge of the court. 


Affirmed. 


Vaughan v. Williamson. 
Action on Promissory Note. 


1. Charge to jury; requisites of. —Charges to the jury are designed to 
enable that body to weigh the testimony, to determine what facts it 
proves, and to apply to these facts, when ascertained, the legal prin- 
ciples asserted in the charge; and they should always be confined to 
facts, which the evidence tends to establish. 

2. Same; when properly refused as abstract.—A charge asked, which 
assumes childishness and fretfulness of old age, as factors in the result- 
ant legal proposition asserted by it, is properly refused, when the ree- 
ord discloses no testimony adduced in support of such postulate. 

3. Promissory note; what necessary to render person liable as maker. 
To render a person liable as the maker of a note which he did not sign, 
it is not enough that he authorized another person to sign it for him, 
unless that person did actually sign it by virtue of his authority. 
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Aprrat from Chambers Cirenit Court. 

Tried before the Hon. Jas. E. Cons. 

This was an action on a promissory note, which purported 
to be signed by B. B. Blassengame, the intestate of defendant. 
The case was tried on pleas setting up that Blassengame was 
non compos mentis, and a plea of non est factum. The /plain- 
tiff introduced one Kellam, a witness to the note, who testitied 
that his signature thereto was genuine, and that the maker of 
the note must have signed it himself, or authorized some one 
to sign it for him, or he would not have attested it as a witness ; 
but that he did not remember the circumstances under which 
the note was signed, nor did he know or remember the signa- 
ture of Blassengame, The defendant then proved that the 
signature to the note was not the signature of B. B. Blassen- 
game ; “and about eight witnesses testified that, at the time of 
the making of said note, the mind of Blassengame was un- 
sound.” On the part of the plaintiff, “a like number of wit- 
nesses testified that, at that time, said Blassengame was of 
sound mind.” It was also shown that Blassengame was about 
seventy years of age, when the note wassigned, and that his 
mind was weak. The bill of exceptions does not purport to 
set out all the evidence. The plaintiff requested the court to 
vive the following written charges, which the court refused to 
give, and he excepted: (1.) “There may be a competency to 
make a contract, without such capacity as would enable a man 
to transact the ordinary business of life. Feebleness of intel- 
leet, or the childishness and fretfulness of old age, not amount- 
ing to mental unsoundness, might make one unfit for the active 
business transactions which would require prompt action upon 
newly presented subjects, with combinations to which the mind 
was unaccompanied ; and yet there might be a full capacity to 
make a valid contract. Mere weakness of mind will not avoid 
a contract, unless such weakness amounts to derangement of 
mind.” (2.) “That if the jury believe, from the evidence, that 
said B. B. Blassengame authorized any one to sign his name 
to said note, then it was a good signature, and binding upon 
him.” The refusal to give these charges is now assigned as 
error. 


N. D. Denson, and Joun A. Terrerr, for appellant.—The 
first charge asked by the plaintiff was authorized under the 
evidence, as all of plaintiff's witnesses testified that Blassengame 
was about seventy years old, feeble and of weak mind merely. 
This charge was in “full accord with Stubbs v. Houston, 33 Ala. 

555. See, also, Jn re Carmichael, 36 Ala. 514. 
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J. R. Dowpe tr, contva.—There was no evidence of childish- 
ness and fretfulness of Blassengame, and the charge is based 
wholly on the assumption of such evidence.—-71 Ala. 215, 295; 
73 Ala. 396; Brickell’s Dig. 338, § 41. The second charge 
utterly ignores the plea of non compos mentis, and the abun- 
dant evidence to support. Certainly, if Blassengame was not 
of sound mind, he could neither himself sign, nor authorize 
any one to sign the note for him, so as to sate it binding. 


STONE, C. J.—It is settled law, that charges to the jury 
should have reference to the testimony given in. Their design 
and utility are, to enable that body to weigh the testimony, to 
determine what facts it proves, and then to apply to those ascer- 
tained facts the rules of law given them in charge. These 
form the predicate, or premises, of which their verdict is the 
result, or conclusion. Teote it is that charges should be con- 
fined to the tendencies of the testimony actually before the 
jury, and should not relate to outside or supposed facts, of 
which there is not shown to have been any proof. The reason 
is obvious. Juries must determine disputed questions on the 
testimony before them, and only on the testimony before them. 
If supposed or postulated facts be laid before them, of which 
there is no proof, the tendency would be to divert their minds 
from the true to the fictitious, from the real to the imaginary ; 
and it could not be known what influence such supposed facts 
exerted in moulding the verdict.—1 Brick. Dig. 338, $41; 7d. 
340, $$ 64, 65; S.ce NV. R. R.v. Wood, 71 Ala. 215; Alew- 
ander v. Alewander, 1b. 295; M. &. EF. Railway Co. v. Kolb, 
73 Ala. 396. 

The first charge asked and refused postulates “childishness 
and fretfulness of old age,” as factors in the resultant legal 
proposition it asserts. The record discloses no testimony in 
support of this postulate. This, without more, justified its re- 
fusal.—1 Brick. Dig. 340, § 65. 

The second charge asked was rightly refused. It was not 
enough that some other person was authorized to sign the note 
for Blassengame. To bind the latter, that other person must 
not only have had authority to sign, but he must have executed 
the authority by signing the note. The charge omits one of 
the indispensable elements of an act done by an agent, which 
consists as well of an act done, as of the authority to do it. 

Aftirmed. 


VoL. LXXxvull. 
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Lancaster v. Jordan. 
Statutory Leal Action. 


1. Evecutions; what stand on same footing.—An execution from the 
Probate Court stands on the same footing as an execution from the 
Chancery Court, and neither possesses any superior dignity or prefer- 
ence over the other. 

2. Same; sale under, what purchaser acquires superior title-—When land 
is sold under a junior execution, and is afterwards sold under a_ senior 
execution having a prior lien, the purchaser at the latter sale would, 
irrespective of statutory regulations, acquire the superior title ; but pos- 
sibly a different rule would prevail in the case of personal property. 

3. Same; statutory rules regulating sale under.—Under the statute de- 
claring the liens of executions, as between different judgment creditors, 
and between judgment creditors and purchasers from the defendant, 
“if an alias be sued out before the lapse of an entire term, and delivered 
to the sheriff before the sale of the property under a junior execution, 
the lien created by the delivery of the first execution must be preferred’”’ 
(Code, § 3211); and by necessary implication, if the alias is not delivered 
to the sheriff before the sale under the junior execution, the lien of the 
junior execution must be preferred, and the purchaser at the sale under 
it acquires a superior title to a purchaser at a subsequent sale under 
the senior execution. 


AppraL from Elmore Circuit Court. 

Tried before the Hon. Jas. E. Coss. 

This was a real action under the Code, and was _ brought by 
the appellants, to recover possession of certain lands in Elmore 
county. The plaintiffs and defendant were both purchasers at 
execution sales of the property in question, the plaintiff claim- 
ing title by a purchase under an execution from the Chancery 
Court of Tallapoosa county, and the defendant claiming under 
an execution from the Probate Court of the same county. 
Both of these judgments were valid, and executions had been 
regularly issued without the lapse of an entire term; the exe- 
cution from the Chancery Court for a longer period than that 
from the Probate Court. In the interim between the return 
of one execution and the issuance of another on the decree in 
the Chancery Court, the sheriff made a regular sale of the 
property in question under the execution from the Probate 
Court, and the defendant became the purchaser. It was shown 
that, when the sheriff sold under the probate execution, he did 
not have the chancery execution in his hands, but that after- 
wards, and before the lapse of an entire term, another execution 
from the Chancery Court came to his hands, under which he 
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made another sale of the property, at which the plaintiffs pur- 
chased. 

This was all the evidence, and the court, at the request of 
the defendant, charged the jury that, if they believed the evi- 
dence, they must find for the defendant, and refused a similar 
charge in favor of the plaintiff. The charge given and the re- 
fusal to charge as requested are now assigned as error. 


Warts & Son, and W. P. Gappis, for appellants. 
Gunter & BLAKEY, contra. 


SOMERVILLE, J.—The question for decision involves the 
relative priority of the liens of two executions, and of the title 
acquired to certain lands subjected to sale at distinct times 
under each of them. The plaintiffs claims by a sale made under 
a senior execution issued on a decree in the Chancery Court, 
and the defendant by a prior sale made under a junior execu- 
tion from the Probate Court. It is admitted that the one ex- 
ecution possesses no superior dignity over the other derived 
from the mere fact of its emanating from any particular court. 
The ruje in this State, as declared by statute, is, that an execu- 
tion, issuing from any court of record, is a lien, in the county 
in which it is received by the officer, on the lands and personal 
property of the defendant, subject to levy and sale, from the 
time the writ is received by the sheriff ; and this lien ‘continues 
as long as the writ is regularly issued and delivered to the 
sheriff without the lapse of an entire term.”—Code 1876, § 3210. 

The present case, however, depends upon the proper con- 
struction of section 3211 of the Code, which purports to regu- 
late the order of the liens of different executions, and reads as 
follows: “The liens of executions as between different judg- 
ment creditors, and between judgment creditors and purchasers 
from the defendant for valuable consideration, are declared to 
be, that if an entire term elapse between the return of an exe- 
cution and the suing out of an alias, the lien created by the 
delivery of the tirst execution to the sheriff is lost ; but, if an 
alias be sued out before the lapse of an entire term, and deliv- 
ered to the sheriff before the sale of the property under a 
junior execution, the lien created by the delivery of the first 
execution must be preferred.”—Code, § 3211. 

It is a proper inquiry to ascertain what would be the law 
irrespective of this statute, in order that we may the better see 
what, if any, was the mischief and defect against which the 
former law failed to provide. This will bring us to the nature 
of the remedy appointed by the law-making power and the true 
reason of it. 

VoL. LXXVII. 
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We think it well settled that, irrespective of this statute, a 
purchaser at an execution sale, ade under an older or superior 
lien, obtains a better title to real estate, which is the subject of 
sale, than a prior purchaser of the same property under a junior 
or inferior lien. The simple reason is, that the thing sold under 
the junior execution is the title owned by the defendant, and 
this being already subject to the incumbrance of the older lien, 
the purchaser is deemed to have taken it cwm onere, just as he 
would in the case of buying such property subject to a valid 
mortgage lien of which he had due notice by registration or 
otherwise. And the holder of the superior lien may at any 
time, while it is kept alive, sell the land previously sold under 
the inferior lien, and such sale will carry with it a superior 
title. Such, we are prepared to admit, may be conceded argu- 
endo to be the prevailing rule apart from all statutory regula- 
tions on this subject.—Freeman on Judg. § 377, and cases 
cited; Rankin v. Scott, 12 Wheat. 177; Rorer on Jud. Sales, 
S$ 809 et seg. A different rule, for manifest reasons, would 
possibly prevail in the case of personal property, but this we 
need not stop to consider. 

The mischief or evil of this principle very clearly is the 
danger of purchasing titles clouded by superior liens which in 
their nature are dormant. It is observable that the policy of 
our entire legislation is to protect bona fide purchasers for 
value, and judgment creditors, without notice, against dormant 
liens and conveyances. The judgment creditor is required to 
keep his execution alive by the regular issue and delivery of 
an alias to the sheriff from term to term, or else his a 
over others may be lost under many circumstances. The most 
salient feature of the various statutes relating to the liens of 
competing executions is, that the older lien is lost, in all cases, 
by permitting “the lapse of an entire term” of the court with- 
out the issue of the execution upon which such lien is founded 
and its delivery to the sheriff.—Code 1876, $$ 3210-3213. 
This suspension does not operate against the lien in favor of 
the judgment debtor, who is rather benefitted than prejudiced 
by it, but is justly confined to junior creditors, mortgagees, or 
vendees, who acquire intervening rights during the euspension. 
As said in Keil v. Larkin, 72 Ala. 493, 503, “the principle 
upon which such a lien is lost by mere suspension is that of 
delay by the plaintiff, for the purpose of favoring the defend- 
ant in execution, at the expense of other creditors, whose dili- 
gence may be thus paralyzed and rendered of no avail.” 

The remedy appointed for the mischief is the exaction of 
diligence in the enforcement of execution liens, and the pun- 
ishment of laches on the part of the judgment creditor by the 
loss of such lien. Section 3211 of the Code is intended to - 
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settle all disputes by regulating the order or priority of com- 
peting execution liens. We can entertain no doubt whatever 
of the fact that it was designed to affect the titles of purcha- 
sers under execution, and that there was no intention to confine 
its operation to a contest over the proceeds of the sale of lands. 
The rule was already settled, before the statute, that when a 
sale of lands is made under a junior execution, the holder of 
such execution is entitled to the proceeds of sale as against the 
holder of a senior execution, unless the latter comes into the 
hands of the sheriff before the sale.-—Campbell v. Spence, 4 
Ala. 543; Bagby v- Reeves, 20 Ala. 427. Ar say, therefore, 
that the statute confers a priority of lien in the given cases to 
the holder of the junior lien, but that this priority does not 
affect the title of the land sold, but only the proceeds of sale, 
would, in our opinion, not only construe a sense into the statute 
which we fail to discover by a plain, fair and bona fide con- 
struction, but would impute to it a meaning which would en- 
tirely fail to meet the mischief intended to be remedied. ‘The 
office of interpretation,” it has been justly said, “is to bring the 
sense out of the words used, and not to bring a sense ¢nto 
them.”—Potter’s Dwarris on Stat. 145. 

In the light of these principles, the section under considera- 
tion hasa plain and obvious meaning. First, if an entire term 
of the court elapse between the time of the return of the senior 
execution and the suing out of an a/ias, its lien is lost. See- 
ondly, “If an alias be sued out before the lapse of an entire 
term, and delivered tothe sheriff, before the sale of property 
under a junior execution, the lien created by the delivery of 
the first [or senior] execution must be preferred.” — Code, § 3211. 
The necessary implication is that the preference thus accorded 
to the senior execution is given upon a condition, and this con- 
dition is that it must have been issued and delivered to the 
sheriff without the lapse of an entire term, and before a sale 
under the junior execution. If not so delivered, its preference 
is lost, and with it falls the right of making a subsequent sale 
of the same property under the senior execution, so as to over- 
ride the title acquired at the sale under the junior one. This, 
we say, is implied, and that which is implied in a statute is as 
much a part of it as what is expressed. Any other construc- 
tion would entirely abrogate the legislative intention by imput- 
ing no meaning, force or effect whatever to the phrase, “before 
the sale of property under a junior execution,” or, what is worse, 
by making it read “before [or after] the sale of property under 
a junior execution ;” a construction, which, in our judgment, 
would constitute a clear case of judicial legislation. “The evi- 
dent purpose of the Code,” as observed by Brickell, C. J., in 


commenting upon the purpose and policy of these statutes in 
VoL. LXXVIII. 
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Hendon v. White, 52 Ala. 597, 602, “is to obliterate the dis- 
tinction previously existing between liens on lands and goods 
and chattels, and to prescribe a uniform rule operating alike 
on each, and conforming the law as it had been declared as to 
goods and chattels.” 

In our opinion, the title of the defendant, which was ac- 
quired at a sale made under the junior execution from the 
Probate Court, was superior to that acquired by the plaintiff 
under the senior execution from the Chancery Court, because 
the first sale was made before the latter execution went into 
the hands of the sheriff. The court so charged the jury, and 
the charge is free from error. 


Aftirmed. 


Smith vo. Vaughan. 
Bill in Equity to enforce Vendor's Lien. 


1. Vendor's lien; partial payment in cotton.—A written obligation for 
the delivery of cotton, in payment for the purchase-money for lands, 
does not create a lien on any particular cotten; and cotton being sub- 
sequently delivered by the maker to the payee, its application is gov- 
erned by the same rules which regulate general payments by a debtor 
to his creditor; it may be shown to have been applied, by agreement, 
to another indebtedness. 

2. Amendment of bill; when necessary.—An amendment of the bill is 
necessary to bring forward new matter in avoidance of matter set up in 
the answer, but is neither necessary nor proper to traverse defenses set 
up in the answer. 

3. Register’s findings on facts; when will not be disturbed.—On appeal 
from the chancellor’s decree, overruling exceptions to the register’s report 
on a disputed question of fact, the decree will not be disturbed, unless 
it is shown to be clearly wrong. 


AppEAL from Tallapoosa Chancery Court. 
Heard before the Hon. N. S. Granam. 


W. D. Buterr, for appellant. 
Joun A. TERRELL, contra. 


CLOPTON, J.—It may be conceded that, when a note is a 
lien on cotton, or other property, and the property is delivered 
to the payee, it is his duty, in the absence of instructions or an 
agreement, to apply the proceeds of its sale to the payment of 
the note. The obligations given by the defendant (Smith) to 
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Gamble are for cotton, as the consideration price of lands. 
Whilst Gamble has a lien on the lands for the purchase-money, 
he has none on any cotton. The rules applicable to the deliv- 
eries of cotton in this case are the same as to general payments, 
where the debtor owes two or more debts to the same person. 

The bill is brought by the complainant, as the transferree of 
Gamble, to enforce a vendor's lien on the lands, for the pay- 
ment of a balance claimed to be due on the cotton obligations. 
The answer sets up the delivery of cotton sufficient to satisfy 
them. Payment of the cotton obligations was a disputed fact, 
to which much of the evidence was directed. It was not nee- 
essary for the complainant to amend his bill, after the coming 
in of the answer, by averring other debts, and an agreement 
that a part of the cotton delivered should be applied to their 
payment. When the complainant seeks to avoid matter set up 
in the answer by new matter, it should be introduced by 
amendment ; but an amendment is neither necessary nor proper 
to traverse defenses set up in the answer.—Lanier v. Hill, 30 
Ala. 117. On the reference before the register, the burden 
was on the defendant to show, prima facie, the delivery of 
sufficient cotton ; and this being done, it was competent for the 
complainant to establish that there were other debts, to which 
a part of the general payments of cotton was applied by agree- 
ment of the parties. By this means, the amounts actually paid 
on the cotton obligations could be ascertained.—obinson v. 
Allison, 36 Ala. 525. 

Gamble testified to the justness of the other claims, and to 
the appropriation, by agreement, of a portion of the cotton to 
their payment. This was demed by Smith in his testimony. 
A matter was thus presented to be determined by the register 
on the credibility of the witnesses. On appeal from the decree 
of the chancellor, overruling exceptions to the register’s find- 
ings of facts, all reasonable presumptions will be indulged in 
support of his rulings, and the decree will not be reversed, un- 
less it is shown to be clearly wrong.— Winter v. Banks, 72 
Ala. 409. It does not clearly appear that the register erred in 
weighing the evidence. 

Affirmed. 


VoL. LXxvul. 











OF ALABAMA. 203 
[Kelly v. Longshore. ] 


Kelly v. Longshore. 


Bill in Equity to Foreclose Mortgage and Make Distribution 
of Proceeds of Sale of Lands. 


1. Equity of redemption; what rights purchaser of, acquires.—An equity 
of redemption in mortgaged lands is subject to sale under execution 
against the mortgagor, and the purchaser at the sale acquires all the 
right and interest remaining in the mortgagor, but nothing more, and 
he is entitled to redeem from the mortgagee, on paying or tendering the 
mortgage indebtedness. 

2. Bill to foreclose mortgage; who can not maintain.—A subsequent 
judgment creditor of the mortgagor, having acquired a lien on the 
equity of redemption, by placing an execution on his judgment in the 
hands of the sheriff, may redeem from the mortgagee or his assignee, 
and then foreclose the mortgage, not only for the payment of the mort- 
gage debt, but also for the payment of his unsatisfied judgment ; but not 
having redeemed, he can not maintain a bill in equity to have the mort- 
gage foreclosed, the lands sold, and the proceeds of sale applied, after 
payment of the mortgage debt, to the satisfaction of his judgment. 


Arrrat from Tallapoosa Chancery Court. 

Heard before the Hon. N. S. Grauam. 

The appellant, John B. Kelly, filed this bill against Levi 
Longshore, Lehman, Durr & Co., Ethelred Massengale, and B. 
L. Dean, and prayed for the foreclosure of a certain mortgage to 
Lehman, Durr & Co., and a distribution of the proceeds of the 
sale. The material facts may be thus stated. The complain- 
ant on October Ist, 1881, recovered a judgment against Levi 
Longshore, in the Circuit Court, and execution thereon was 
placed in the hands of the sheriff on October 26th, 1881, which 
execution was returned no property February Ist, 1882. An 
alias was issued on March 16th, 1882, and was in the hands of 
the sheriff when the bill was filed. 

Levi Longshore owned certain lands prior to February 25th, 
1880, and on that day he executed to Lehman, Durr & Co. a 
mortgage covering them. Some payments had been made on 
this mortgage, but a balance remained due on it when the bill 
was filed. On December 21st, 1880, Levi Longshore sold a 

ortion of the lands to the defendant Ethelred Massengale, 
hman, Durr & Co. releasing their mortgage as to that por- 
tion, and on the same day Longshore a wife made hima 
deed and he went into possession. On the same day B. L. 
Dean purchased another portion of the land from Longshore, 
situated in section five, and the south-east quarter of section’ 











204 SUPREME COURT (Dec. Term, 
[Kelly v. Longshore. } 

six, and received a deed and was put into possession. The 
balance of the land embraced in the mortgage consisted of the 
suuth-west quarter of section six, and was known as the Smith 
pe It was alleged in the answers that, about April, 1880, 

ngshore sold this land to his son, A. P. Longshore, in con- 
sideration of a debt due to him, and that soon after he took 
possession of them, and continued to own and occupy them up 
to March, 1882, when they were sold to B. L. Dean and he 
was placed in possession of them. No deed was made to A. P. 
Longshore, and Levi Longshore remained ostensibly in posses- 
sion of the lands, and no visible change in the dominion over 
them took place. On March 16th, 1882, Levi Longshore and 
wife executed a deed to these lands to Dean, and on the next day 
Lehman, Durr & Co. transferred to him their mortgage. This 
mortgage has never been foreclosed, and is still the property of 
Dean. No fraud is alleged in the bill as to any of the various 
transactions. 

On the hearing the chancellor dismissed the bill, and his 
decree is now assigned as error. 


Joun A. Terrect, and W. H. Barnes, for appellant.—The 
bill in effect was a bill toredeem. Before the statute, the alle- 
gations of a creditor’s bill were required to be specific as to 
the estate songht to be subjected, but under the statute it is 
sufficient to allege the supposed interest of the defendant, gen- 
erally, and such a bill need not allege a fraud on the part of the 
defendant, or a concealment by him of property or effects with 
the intention to hinder or delay his creditors in the collection 
of their debts.—See Code, § 3886; Brown v. Bates, 10 
Ala. 432. 


W. D. Buterr, for Massengale-—Massengale had the legal 
title to the lands, with the possession, for nearly two years before 
the recovery of judgment by a No fraud or other 
improper conduct is alleged in the bill, hence it is clear that as 
to Massengale’s lands the decree of the chancellor is correct. 


Otrver & Garrett, for Dean.—The bill is not a bill to re- 
deem. Kelly does not show any title to the equity of redemp- 
tion of Longshore, and any facts which entitle him to the relief 
prayed for; nc fraud is alleged, nor does he show any right to 
attack any of the conveyances by which Longshore parted with 
the lands. 


STONE, C. J.-—After Levi Longshore mortgaged his lands 
to Lehman, Durr & Co., there remained in him only an equity 


of redemption. That mortgage was made February 25th, 1880. 
VoL. LXXVIII. 
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Such equity of redemption was liable to the said Levi’s debts, 
so long as it remained in him. It was subject to seizure and 
sale under execution at law, and a purchaser at such sale would 
have acquired all the right and interest which were in Levi 
Longshore at the time the lien attached. But Longshore’s in- 
terest being an equity, the purchaser would have acquired only 
such legal title as he had, if he had any, and the equity of re- 
demption.—Code of 1876, § 3209; You v. Flinn, 34 Ala. 415 ; 
Childress v. Monette, 54 Ala. 317; Atchison v. Broadhead, 
56 Ala. 414. 

If Kelly had pursued this course, his purchase would have 
put him in the shoes of Levi Longshore; he would have then 
owned the equity of redemption. That would have clothed 
him with the right to redeem from the mortgagee, to the same 
extent, and on the same conditions, as Longshore could have 
redeemed. Either, in order to redeem, must pay or tender 
the mortgage indebtedness. This right the law reserves to the 
mortgagor, unless it is waived or lost by some act or laches of 
his; and the execution purchaser succeeds to this right, and to 
nothing more. It would be an anomaly, if such purchaser 
could acquire greater rights by such purchase, than the execu- 
tion debtor owned. Of course, we are considering cases, like 
the present, where no fraud is imputed.—Jones on Mortgages, 
$$ 1055, 1061, 1069; 3 Pom. Eq. § 1220, and note 1, p. 209; 
Rogers v. Torbut, 58 Ala. 523; Grigg v. Banks, 59 Ala. 311; 
Smith v. Conner, 65 Ala. 371; Dozier v. Mitchell, Ib. 511; 
Garland v. Watson, 74 Ala. 323. 

So, Kelly, having acquired a lien on the equity of redemp- 
tion, was himself authorized to redeem from: Lehman, Durr & 

Jo. or their assignee, and then foreclose, for the payment of 
the mortgage debt, thus made his own, and for the payment of 
his unsatisfied judgment. 

In what we have said above, we have considered only the 
rights of the original parties to the transaction, without any 
reference to sales or transfers alleged to have been made by 
Levi Longshore of his equity of redemption. Considering 
the case in that light alone, the bill is without equity. It pro- 
ceeds on the theory, that the lands are more than sufficient to 
pay the unpaid balance of the mortgage debt, and it seeks to 
1ave the mortgage foreclosed, the lands sold, and the balance, 
after satisfying the mortgage, applied to the extinguishment of 
complainant’s judgment. The complainant is in no condition 
to pray for such relief. He claims no interest in the mortgage 
made to Lehman, Durr & Co., has no right to control it, and 
can not compel them nor their assignee to foreclose it. We 
have shown above what his rights are. 

The bill in this case makes no charge of fraud or bad faith: 
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inanyone. It seeks to sell the land—four hundred and seventy 
acres—and, of the proceeds, to pay the balance due on the 
mortgage, and complainant’s judgment. No semblance of 
right is shown to subject the lands brought by Massengale. 
They were sold and conveyed to him long before Kelly recovered 
his judgment, and no fraud is alleged or shown. The bill does 
not seek to condemn the unpaid purchase-money due from 
Massengale, even if that could be done in such a suit as this. 
Nor is there any ground shown for disturbing Dean’s first pur- 
chase. The lands in section five, and in the south-east quarter 
of section six, must be eliminated from this contention. The 
several purchasers of those parcels have a good title, so far as 
this record discloses. The south-west quarter of section six— 
the Smith place—is differently situated. The only paper evi- 
dence, devesting the equity of redemption in this tract ont of 
Levi Longshore, is his deed to Dean bearing date March 16th, 
1882. Long before that time complainant had acquired a lien, 
by having execution on his judgment placed in the hands of the 
sheriff. The alleged sale from Levi to A. P. Longshore, if 
made as alleged, was attended with no visible change of pos- 
session or dominion, and furnished no evidence, either actual 
or constructive, that the right had passd out of Levi Long- 
shore.— Wade on Notice, § 302; MeCarthy v. Nicrosi, 72 Ala. 
332. <A sale made at that time under that execution would 
have conveyed all the title, except the mortgage interest. 
Preston v. McMillan, 58 Ala. 84. Whether that lien still 
exists we will not now consider. The bill is without equity. 
Affirmed. 


Whitlow v. Echols. 


Statutory Beal Action. 


1. Sale of lands for partition under order of Probate Court; what irregu- 
larities will not invalidate, when collaterally assailed.—In decreeing a sale 
of property for partition, the Probate Court is a court of statutory and 
limited jurisdiction, and every fact necessary to sustain its jurisdiction 
must affirmatively appear on the face of the proceedings ; yet, when the 
proceedings have ripened into a decree and sale, and they are collate- 
rally assailed, a liberal construction will be given to the petition or ap- 
plication, by which the proceedings were initiated ; and if, when thus 
construed, its averments are sufficient to sustain the jurisdiction of the 
court, subsequent irregularities will not invalidate the proceedings. 

2. Same; what petition sufficient to sustain decree when collaterally as- 
sailed.—The petition being filed by an administrator and two other per- 
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sons, and alleging that they are the joint owners of the land ‘‘in the 
following proportions of interest—the estate of said E. owns an undi- 
vided half interest in and to the same, and the said E. C. and J. N. the 
remaining undivided half interest in and to the same’’—this averment 
is sufficient (Code, § 3948),when the proceedings are assailed collaterally, 
to sustain the jurisdiction of the court to decree partition as between the 
decedent’s estate and the other two petitioners. 

3. Same.—lf the petition shows on its face that there is a person in 
interest who is not named and brought in as a party, it is fatally defec- 
tive, and the proceedings founded on it will be held void for want of 
jurisdiction even when collaterally assailed ; but when the fact is shown 
only by evidence debors the record, it does not affect the validity of the 
sale, so far as the interest of the parties named is concerned. 

4. Statutory real action; who can recover in.—When several persons 
join as plaintiffs, in a statutory real action, all must recover, or none of 
them can. ’ 


Aprpra from Macon Cireuit Court. 

Tried before the Hon. J. E. Coss. 

This was a statutory real action brought by the appellees, who 
are the heirs at law of John H. Echols, to recover certain lands 
in the possession of appellant. It was proved that John H. 
Echols died intestate, leaving the plaintiffs as his only heirs at 
law, and that in his life time he owned an undivided half in- 
terest in the lands in question. In 1876 one Breedlove, as ad- 
ministrator of Echols, John Neal and Eugenia Chappell filed a 
petition in the Probate Court, alleging they were the joint own- 
ers of the property “in the following proportions of interest, to- 
wit: the said estate of John H. Echols owns an undivided 
half interest in and to the same, and the said Eugenia Chap- 
pell and John Neal the remaining one half interest in and to 
the same.” The petition, after alleging that the lands could 
not be equitably divided, and praying a sale for division, pur- 
ported to set out a list of the heirs of John H. Echols, which 
does not contain the name of one of the plaintiffs in the present 
case. 

The Probate Court, on the hearing of petition, decreed a sale 
of the property, and appointed commissioners who made the 
sale, and acting under decrees of the court made a deed to the 
purchaser, from whom the lands have passed by regular con- 
veyances into the possession of the defendant. This was all 
the evidence. 

The court then charged the jury, that if they believed the 
evidence, they must find for the plaintiff. The defendant ob- 
jected to this charge, and here assigns the same as error. 


R. F. Ligon, S. B. Pare, and R. H. Apercromsre, for 
appellants. 


Watpotre C. Brewer, contra. 
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CLOPTON, J.—The plaintiffs’ right to recover depends 
upon the validity of certain proceedings in the Probate Court 
for the sale of the lands in controversy, for partition between 
tenants in common, from which the defendant derives and 
claims title. It is conceded, that the Probate Court, in the 
matter of the sale of property for partition, is a court of stat- 
utory and limited jurisdiction, and that to the validity of its 
decrees it is essential that every jurisdictional fact shall ap- 
pear on the face of the proceedings. But when jurisdiction 
attaches, by the presentation of a sufficient application, all sub- 
sequent proceedings are questions of irregularity, and all rea- 
sonable intendments will be made, on a collateral attack, to 
support its decrees. 

he application for the sale of the lands was made by the 
administrator of John H. Echols, the ancestor of the plaintiffs, 
and by Eugenia Chappell and John H. Neal. The application 
was in writing, and sets forth, that the estate of Echols and 
the other two applicants are the joint owners of the lands “in 
the following proportions of interest, to-wit: the said estate of 
John H. Echols owns an undivided one half interest in and to 
the same, and the said Eugenia Chappell and John Neal the 
remaining undivided one half interest in and to the same.” 
It is insisted that the petition is fatally defective ; in that, it 
does not set forth the interest of each person in the property. 

By our decisions, it has been uniformly held, that when the 
petition is directly assailed in the primary court, or on appeal, 
by demurrer or otherwise, it is a matter of the sufticieney of 
the pleading, and all intendments will be made against the 
pleader ; but after the proceedings have progressed to a decree 
of sale, a sale made thereunder, and rights of property have 
attached, the reverse rule prevails ; and in the construction of 
the petition, when collaterally assailed, every reasonable intend- 
ment from the language will be made in support of its sufti- 
ciency and validity. In Avng v. Went, 29 Ala. 542, Walker, 
J., said: “While the mares © that the jurisdiction of courts 
of limited authority must be shown by the record, is too deeply 
rooted in our law, for us to supply by intendment the omission 
of the jurisdictional facts from the record, authority, public 
policy, and justice alike require that, in determining whether 
the record does disclose the jurisdictional facts, we should con- 
strue the language of the record most favorably for the main- 
tenance of the decree, and where words are susceptible of two 
or more constructions, adopt that which will sustain the decree. 
We should understand the petition as it is reasonable to infer 
that the party who made it and the judge who acted upon it 
did understand it, and not as they were bound to understand 
it.’ The same rule has been re-asserted in several cases. 
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Wright v. Ware, 50 Ala. 549; Bibb v. Orphans’ Home, 61 
Ala. 326; Robertson v. Bradford, 70 Ala. 385; Pollard v. 
Hanrick, 74 Ala. 334. The rule does not authorize presump- 
tions of jurisdictional facts; but applies only to the construe- 
tion of the phraseology of the application, in determining 
whether the jurisdictional facts are shown, after the matter has 
ceased to be a question of pleading, and the proceedings have 
ripened into a decree, and property rights have acerned, and 
the decree is collaterally assailed. 

It may be conceded that, if the sufficiency of the application 
had been assailed by demurrer, or on appeal, it would have been 
adjudged defective. The allegations, as to the interest of each 
person, and the number of shares into which the money is to 
be divided, are not as clear and distinct, as the rules of plead- 
ing require. The sufticiency of the petition, as a question of 
pleading, is considered as adjudicated, and is not the subject 
of further examination. To sustain the jurisdiction on a col- 
lateral attack, it is not necessary that the petition shall employ 
the statutory words; language of equivalent meaning is sufh- 
cient, and if the application substantially conforms to the statute 
the jurisdiction will be maintained. This application of the 
rule, which requires a liberal construction for the maintenance 
of the decree, is demanded by public policy, and is in favor of 
upholding judicial sales, and quieting titles. 

The petition alleges, that the estate of Echols owned an un- 
divided half, and that Chappell and Neal owned the other un- 
divided half. When a deed conveys land to two jointly, 
without expressing the interest of each, the law raises the pre- 
sumption, that they are equally interested, each taking a moiety. 
Long v. MeDougald, 23 Ala. 413; Walthall v. Goree, 36 Ala. 
728. If the petition had averred, that the estate of Echols 
owned one half, and Chappell and Neal owned one fourth each, 
there would have been no question as to its sufticiency to con- 
fer jurisdiction. The petition contains an allegation of equiv- 
alent meaning and effect. The averment that Chappell and 
Neal owned an undivided half interest is, in legal contempla- 
tion and meaning, the equivalent of an allegation that they 
owned it jointly, each being entitled toa moiety thereof. A 
joint ownership of an undivided half of the land gives and 
shows a joint right to one half of the money, the proceeds of 
the sale. On a partition between Echols, as the owner of an 
undivided half, and Chappell and Neal as joint owners of the 
other undivided half, it was not necessary, and it may be that 
the court would not have jurisdiction, to make partition between 
the joint tenants of one undivided half, when the petition did 
not ask for a division of their interests. Giving a liberal con- 
struction to the language of the petition, we think it sufficiently 
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sets forth the interest of each person in the property, and shows 
the number of shares into which the money is to be divided, 
to maintain the validity of the decree of sale on a collateral 
attack. 

It is also insisted, that the Probate Court did not acquire 
jurisdiction, for the reason that one of the children and heirs 
of John H. Echols is not named in the petition, and the inter- 
est of such child is not set forth. The question presented is, 
does the fact, that a person, who has an interest in the prop- 
erty, is not named in the petition, and his interest is not set 
forth, when the petition does not disclose any outstanding in- 
terest, oust the court of jurisdiction, which has been acquired 
by an application containing the substantial allegation of every 
jurisdictional fact, make its decree void, and defeat rights of 
property that have attached‘ In McCorkle v. Rhea, 75 
Ala. 213, we held, that an order of sale, granted on an ap- 
plication for the sale of property for partition, which shows on 
its face that it has failed to set forth the names of all the per- 
sons interested in the property, is void, and a purchaser at a 
sale made thereunder acquires no title. From this ruling we 
tind no reason to depart; but our decisions have gone no 
farther. A purchaser of land is charged with notice of every- 
thing, which appears in his chain of title, in every instrument 
which constitutes the title purchased ; and hence, of a fatal de- 
fect in the application for a sale for partition; but he ean not 
be charged with notice of the defect, when it does not appear 
on the face of the instrument. 

The general rule is, that a judgment or decree will not be 
declared void, when collaterally attacked, and its invalidity ap- 
pears from facts dehors the record. An exception to the rule 
is, where a party to the proceeding was dead at the time of the 
rendition of the judgment ; and there may be other exceptions 
established by practice long continued, or created by statute. 
Johnson v. Johnson, 40 Ala. 247. If the rule prevails, that the 
jurisdiction of the court once acquired by a proper petition is 
ousted, and its decree and sale had thereunder are wholly in- 
valid, because there is some person, who has an interest in the 
property, not shown by the application, but subsequently dis- 
closed, it will produce uncertainty in judicial sales, deter pur- 
chasers, and cause the sacrifice of property. A rule of law, 
productive of such consequences, does not command favorable 
consideration, and should not be promulgated, unless compelled 
by principles and practice, so long settled and followed that 
their continued recognition is promotive of less public evil and 
inconvenience, than their non-observance. 

It is well settled, that jurisdiction having once attached, it 
is the duty and prerogative of the court to hear and determine 
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the facts, on which the desired action is claimed, and to ad- 
judge the sentence of the law ; and its decree, when collaterally 
questioned, will be conclusive of the rights of the parties, un- 
less impeached for fraud.— Cornett v. Williams, 20 Wal. 226. 
In Landford v. Dunklin, 71 Ala. 594, it was held, that when 
the Probate Court grants an order of sale on a petition, in 
which the petitioner averred that he is the administrator of the 
estate, and containing the other jurisdictional facts, the court 
is presumed to have adjudged every fact and question essential 
to the validity of the order, including the fact that the peti- 
tioner is the personal representative of the estate; and that the 
sale can not be impeached in a collateral proceeding, on the 
ground that he had ceased to be administrator before the peti- 
tion was filed, or that the grant of letters to him was invalid. 
May v. Marks, 74 Ala. 249; Farley v. Dunklin & Reese, 
76 Ala. 530. On like principle, when the court granted 
the decree of sale for partition, on the petition, which averred 
who were the co-parceners, and their respective interests, it is 
presumed that the court adjudged that they were the co-parce- 
ners, and that their interests were as set forth, and that they 
were the persons interested in the property. These facts are 
immediately and directly heath ot and their ascertainment 
necessary to a decree of sale. The decree is final and conelu- 
sive on the parties to the proceedings, and the sale can not be 
impugned, in such ease, by evidence that some person, other 
than those shown on the face of the application only to be in- 
terested, had an interest in the property. The sale operates to 
pass the title of those who are parties. 

We do not decide, that the decree is conclusive on the plain- 
tiff, who was not a party, nor do we mean to intimate any 
opinion as to his alae but as this is a statutory real action, 
there can be no recovery by the plaintiffs, unless all are entitled 
to recover. 

Reversed and remanded. 


Campbell & Wright v. Conner. 
Bill in Equity to establish Set-Off against Judgment. 


1. Jurisdiction of equity, as affected by amount in controversy.—Twenty 
dollars being considered the fixed minimum of chancery jurisdiction, 
a bill will be entertained where the entire amount iavelvel is only 
twenty-seven dollars. 


2. Witness fees; merger in judgment, and set-off against.—Witness fees 
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in a civil suit, being taxed as costs, are merged in the judgment, and 
may be collected under execution for the benefit of the witness (Code, 
§ 3140); and across demand which the party summoning the witness 
may have against him, not being available as a set-off in the action at 
law, may be established asa set-off in equity, on proof of the witness’ 
insolvency when the claim accrued. 

3. Witness-certificate; assignment of, and set-off against.—A_ witness 
certificate, not being commercial paper, is subject in the hands of an 
assignee, when transferred after maturity, to a set-off whieh was avail- 
able against the witness himself. 


Apprat from the Chancery Court of Macon. 

Heard before the Hon. N.S. Granam. 

The bill in this ease was tiled on the 11th Deeember, 1883, 
by Campbell & Wright, suing as partners, against J. M. 
Conner and George A. Y ork ; and sought to restrain the issue 
and levy of an execution on a judgment which said Conner 
had obtained against the complainants, and to establish an 
equitable set-off against it to the amount of $27, taxed as a 
part of the costs as the witness fees due said Y ork, According 
to the allegations of the bill, the judgment was rendered by 
the Cirenit Court of said county, on the 4th April, 1883, and 
was for the sum of $59.25, besides eosts; and the fees due 
said York, who had been summoned and had attended several 
terms as a witness for the defendants in the suit, amounting to 
$27, were taxed as a part of the costs. The bill alleged that 
York, when he was summoned as a witness in the case, and 
during his attendance, was indebted to the defendants (com- 
plainants in the bill) in the sum of $300; that he never 
presented to them any of the witness certificates in his favor, 
or demanded payment of his fees; that he was insolvent, and 
nothing could be made ont of him by legal process; that 
complainants had paid all of the judgment, except said item 
of the costs; and that Conner was seeking to enforce its - 
lection by execution, “claiming that he had bought and wa 
the holder of said witness claims of said York.” The ie 
cellor dismissed the bill, on motion, for want of equity, citing 
the following authorities: /indlay «& Cummings v. Wyser, 
1 Stew. 23; Carville v. Reynolds, 9 Ala. 969; HHill & Proe- 
ter v. White, 1 Ala. 576; High on Injunetions, § S$ 136, 142; 
Dade v. Irwin's Executor, 2 Woward, 383 ; Parks: v. Spurgin, 
3 Ired. Eq. 153. This decree is now assigned as error. 


W. C. Brewer, for appellants. 
‘R. H. Asercromere, and J. A. Brrero, contra. 
STONE, C. J.—It would seem that pecuniary emolument 


could not have been the motive of this suit, as the amount 
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involved—twenty-seven dollars—will not pay the expense of 
prosecuting the suit. Still, the amount claimed exceeds twen- 
ty dollars, which may be regarded as the fixed minimum of 

chancery jurisdiction.—//all v. Cannte, 22 Ala. 650. 

The bill contains every necessary averment to give the 
Chancery Court jurisdiction of the set-off claimed. York’s 
fees for attendance as a witness for Campbell & Wright have 
become merged in the judgment Conner recovered against 
them, and can be collected by the sheriff, for York’s benetit, 
under the execution issued on that judgment.—Code of 1876, 
$3140. Campbell & Wright’s set-off could not have been 
pleaded against York’s claim in that suit. They are, then, 
guilty of no /aches in not seeking redress in that court. Being 
the owners of the set-off when their liability to York accrued, 
and York being insolvent, if they pay the witness fees on the 
execution, they are without remedy to recover them back. 
This gives jurisdiction to the Chancery Court.— Wood v. Steele, 
65 Ala. 436. The witness certificates, not being commercial 
paper, and, withal, transferred after maturity, are equally 
liable to set-off, as if still held by York.—Carroll v. Malone, 
28 Ala. 521; /ngraham v. Foster, 31 Ala. 123; Tate v. Evans, 
54 Ala. 16; Ligh on Injunctions, 2d ed., 243. 

Reversed, injunction re-instated, and cause remanded. 


Hooper v. Columbus & Western Rail- 
way Co. 


Stututory Action in nature of Hjectment. 


1. Evecutory contract for purchase of right of way by railroad company. 
A written agreement between a railroad company and the owners of 
certain town lots, through which the track of the railroad had been laid 
without any legal proceedings to condemn the land; by which the com- 
pany agreed to pay a specified sum of money, and to do certain grading 
and other work on the adjacent lots of the owners, who, ‘in return,”’ 
agreed to “give”? the company the right of way through the lands, 
vests in the railroad company only an equitable title, leaving the legal 
title in the owners. 

2. Ejectment; what title must prevail.—ln ejectment, or the statutory 
action in the nature of ejectment, the legal title must prevail, and the 
court can not take cognizance of an equitable title. 

3. Same; as applied to right of way for railroad.—A railroad company, 
having constructed its road through plaintiff’s lands, without objection 
by him, under an executory contract for the purchase of the right of 
way, can not defeat an action of ejectment founded on his legal title, by 
proof of facts which would constitute an equitable estoppel. 
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AppraL from the Circuit Court of Lee. 

Tried before the Hon. H. D. Crayon. 

This action was brought by George D. and George W. 
Hooper, suing jointly, against the Columbus & Western Rail- 
way Company, to recover the possession of certain town lots 
in Opelika, through which the track of the defendant’s road 
ran, and was commenced on the 17th April, 1882. As to the 
lands of which it had possession, the defendant pleaded not 
guilty, and a special plea in these words: “As to the lands 
on which said railway company has its right of way, defendant 
says, that the former corporation, the Savannah & Memphis 
Railroad Company, contracted with plaintiffs for the same as 
a right of way, paying them down the sum of $375 on the 
_ purchase of the same; and said plaintiffs agreed to wait for 

the balance of said purchase-money, being certain work on 

said lands, which mr agreement and contract bears date on 
the 6th day of September, 1870, and is hereto attached, marked 
Exhibit A, and made a part of this plea; and postponed the 
payment of the same to a future day, and permitted the said 
railroad company to take possession of said lands under said 
agreement, and to build not only the railroad on and across 
said lands mentioned in said complaint, but a line of road for 
sixty miles beyond ; and this louie claims title and pos- 
session through and under said Savannah & Memphis Railroad 
Company.” 

The agreement mentioned as Zxhibit A, which was signed 
by Samuel G. Jones as president of said railroad company, and 
by the plaintiffs, was in these words: ‘“ Memorandum of 
agreement made between G. D. & G. W. Hooper on the one 
part, and the Savannah & Memphis Railroad Company on the 
other part, the 6th September, 1870. (1.) The said railroad 
company shall pay to the said Hoopers, in cash, the sum of 
$375. (2.) Said company to fill, level and grade every street 
which leads to or around Block A (whereon said G. D. Hooper 
resides) which is cut by said railroad, in such manner and to 
such extent as to make the crossing of said railroad by each 
of said streets as ample and convenient as it is possible to 
make them pte Pesce with the running and use of said 
railroad ; and this grading, filling and building to extend to 
the width of twenty-five feet, and to be always eg up by the 
said company; provided, however, that a bridge, if deemed 
advisable by peg saree may. be built by the company across 
the.railroad on Washington street. (3.) And in return the 
said Hoopers are to give the said company the right to run 
their road through the said block, on the road-bed as at present. 
graded, and to the use of all of lot number four (4) on the 


north side of said track, and the right of way on lot number 
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(4) to the extent of twenty-five feet from the centre of said 
railroad track, on the south side of said track. (4.) The said 
railroad company agrees to perform all the work above de- 
scribed to be done by them, by the 1st June, 1871; and it is 
agreed that, for any failure in said performance, after the 
Ist June, 1871, they shall pay the said Hoopers the sum of 
one dollar per day, for each day they are in default. (5.) The 
said Hoopers reserve the right to remove all the fencing and 
buildings from said lot four (4); and the company will allow 
no railroad hand or employee to interfere with, or assist in the 
same. (6.) Each of said parties binds himself, on the reason- 
able request of the other party, to make any deed, conveyance, 
or writing in solemn form, which shall secure to the other any 
and every right to which the other may be entitled on a fair 
construction of this agreement. (7.) The said Hoopers will 
move to withdraw and dismiss, without prejudice, their bill 
in chancery against said company, the company agreeing to 
pay the costs. In testimony,” &c. Indorsed on this agree- 
ment, under date of August 28th, 1871, is a memorandum 
signed by G. D. & G. W. Hooper, in these words: ‘ The 
failure of the railroad company to make crossings up to the 
Ist October, 1871, will not be taken advantage of, provided 
they are then made as specified in this agreement.” 

The plaintiffs demurred to this special plea, assigning eight 
special grounds of demurrer, but their demurrer was overruled 
by the court; and they declining to plead over, or to take issue 
on the plea, judgment was rendered against them. The judg- 
ment overruling the demurrer is now assigned as error. 


S. F. Ricr, and Jno. M. Cuivron, for appellants.—The plea 
sets up an equitable estoppel, which can not prevail against 
the legal title, in an action of ejectment.— Chappell v. Glassell, 
13 Ala. 50; Herman on Estoppel, § 408; Harrison v. Parmer, 
76 Ala. 157; Tutwiler v. Munford, 73 Ala. 308; You v. 
Flinn, 34 Ala. 409. 


W. H. Barnes, and Gro. P. Harrison, contra, cited V. 0. 
& 8. Railroad Co. v. Jones, 68 Ala. 48; McAuley v. Western 
Railroad Co., 33 Vermont, 311; Austin v. Rutland Railroad 
Co., 45 Vermont, 215; Anapp v. McAuley, 39 Vermont, 275 ; 
Trenton Railroad Co. v. ¢ Risin, 9 N. J. Eq. 471; Chap- 
man v. Gates, 54 N. Y. 182; Provolt v. Chicago Railroad 
Co., 57 Mo. 256. 


SOMERVILLE, J.—It is not controverted that the plain- 
tiffs in the present actlon, which is one of ejectment under the 
statute, have the legal title to the land sued for, and that the 
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title of the defendant—the Columbus & Western Railway 
Co.—is merely equitable. This was settled in //ooper v. Sa- 
vannah & Memphis PR. P. Co., 69 Ala. 520, which involved 
the construction of the identical contract. 

Nor is it denied that the settled rule in this State, in ordi- 
nary cases, is, that in actions of ejectment the legal title must 
always prevail, and that a court of law can take no cognizance 
of a mere equitable title. It has been uniformly held by this 
court, that “a court of law will not look to, or consider the 
equity of a party, in opposition of the legal title of the other,” 
and that a court of equity was the only proper forum in which 
the purchaser of an equitable title could protect himself by in- 
voking the doctrine of equitable estoppel.— Me Pherson v. Wal- 
ters, 16 Ala. 714; Smith v. Mundy, 18 Ala. 182; Helly »v. 
Hlendricks, 57 Ala. 193; Lehman v. Bryan, 67 Ala. 558; 
Tutwiler v. Munford, 73 Ala. 308. 

The only question then is, whether there are any circum- 
stances under which the courts can except railroad companies 
from the operation of this rule, by reason of the interest which 
the public has in them, or on any principle of public policy 
originating in the peculiar nature and use of such public high- 
ways. Whiere the plaintiff has the legal title to a strip of land, 
through which he has permitted a railroad company to construct 
its line of road for many miles, can the company, when sued 
in ejectment at law, preclude the plaintiff from a recovery on 
the ground of estoppel? Will ejectment, in other words, lie 
for the fractional part of the road-bed of an extended line of 
railroad, over and through which the defendant is exercising 
the right of way, having constructed the road-bed and other 
improvements thereon by the consent of the plaintiff / 

There are cases which support the view, contended for by 
appellee’s counsel, that an equitable title can be set up by es- 
toppel at law in cases of this character, where the plaintiff, 
having knowledge of the fact that a company is proceeding to 
construct a line of railroad over his land, allows them to ex- 
pend large sums of money in such an improvement, without 
objection. We admit there is much force in the reasoning up- 
on which these cases are based, and a dictwm occurs in the 
case of New Orieans & Selma R. R. Co. v. Jones, 68 Ala. 48, 
where some countenance was given by us, arguendo, to this 
doctrine. So, in 2ollard v. Maddow, 28 Ala. 321, where the 
plaintiff's deed to a railroad company failed to convey the legal 
title to land, it was so far construed to operate as a covenant 
granting the right of way, as to bar the plaintiff by estoppel 
from claiming damages in an action of trespass at law. 

We have re-examined the authorities on this question, with 
-—~ doubts as to which is the sounder and better rule in such 
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cases.—- McAuley v. Western Vt. P. R. Co., 33 Vt. 311; Pro- 
volt v. Chicago Railroad Co., 57 Mo. 256; Evans v. Missouri 
Railway Co., 64 Mo. 453; Trenton Co. v. Chambers, 9 N. J. 
(Eq.) 471; Goodin v. € incinnati Canal Co., 18 Ohio St. 169; 
Milis on Eminent Domain, § 140-41. We have reached the 
conclusion, that the courts can make no exception, based on 
sound and just principles, which would exclude railroad com- 
panies from the operation of the general rule, that in actions 
of ejectment at law the legal title must prevail. Where prop- 
erty is acquired by the exercise of the right of eminent do- 
main, whether by railroad companies, or for other public use, 
the constitution requires that * just compensation shall, in all 
cases, be first made to the owner.”—Const. 1875, Art. 1, § 24. 
Pre-pay ment of price to the owner of lands, sought to be con- 
demned, is thus made a condition precedent, without which 
the title is not _— or affected in ~~ manner.— New Or- 
leans Railroad Co. Jones, 68 Ala. ; Mills on Em. Do- 
main, $ 130. The aalins of our law, Pra Pn is to protect 
the property rights of the citizen, just as effectually against 
seizure without. compensation for public, as for private uses. 
Smith v. Chicago & St. Louis Railroad Co., 67 IML191. Itisin 
recognition of this principle that an action of ejectment has been 
sustained in favor of a private citizen, against agents and officers 
of the General Government, for lands held by them in the 
name and for the use of the Government.— United States v. 
Lee, 106 U.S. 196. While it is permitted to the Government, 
by reason of its sovereignty, to enjoy the immunity of refusing 
to be sued in its own courts without its consent, all other persons, 
private and corporate, must stand upon a basis of equality be- 
fore the law, in the enforcement and defense of their legal 
rights in courts of justice in this State, at least so far as is 
practicable. — South & North Ala. R. R. Co. v. Morris, 65 
Ala. 193; Home Protection of North Ala. v. Richards & 
Sons, 74 Ala. 456; Smith v. Chicago Railroad Co., 67 Il. 
191, 195. 

In the present case, the plaintiffs have by contract retained 
the title of the property for their own security, as they had the 
lawful right to do. If an individual were the defendant in an 
ordinary case, the law would hold that the plaintiffs could re- 
cover upon the strength of their legal title. So likewise, as we 
have seen, were the defendant an officer or agent of the Gen- 
eral Government, holding the property in the name of the sov- 
ereign for public uses ; “this does not preclude the legal title 
from prev vailing, according to the better opinion. It is diffi- 
cult to perceive that the public can claim an estoppel upon any 
other principles than an individual, for the public is but an ag- 
gregate of individuals. Its rights, ‘therefore, where the sover- 
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eignty is not concerned, is but the summation of the rights of 
a multitude of single persons. As said by a learned English 
judge, in a case where it was urged that a vendor’s lien could 
not be enforced against land taken by a railroad company, “the 
public can have no rights springing from injustice to others.” 
Walker v. W. HH. & B. Railway, 12 Jur. N.S. 18. 

We can not see, moreover, that the public would be any 
more inconvenienced by the action of ejectment in this case at 
law, than they would by the enforcement of the vendor’s lien 
by a court of chancery, which would result in a sale of the land 
by order of that court, and, in the event of its purchase by the 
plaintiff or any other vendee, in the placing of such purchaser 
in the actual possession.—2 Story’s Eq. Jur. (12th Ed.), 
§ 12315. 

It would be no hardship on the defendant to compel a re- 
sort to a court of equity in this case, where a bill could be 
maintained, if at all, only by tendering payment of the balance 
due by them to the plaintiffs for the land, and which they 
had failed to pay.—Zrenton Co. v. Chambers, 9 N. J. (Eq.) 
471; Goodin v. Cincinnati Canal Co., 18 Ohio St. 169; Ev- 
ans v. Missouri Railway Co., 64 Mo. 453. 

The judgment is reversed, and the cause remanded. 


Montgomery Iron Works v. Dorman. 
Statutory Action to enforce Contractor's Lien. 


1. Description of property sought to be charged, in claim filed and in 
complaint.—Under the statutory provisions doclesing ond regulating the 
lien of contractors and material-men, and requiring the claimant to file 
with the probate judge, ‘‘a just and true account of his demand,’’ and 
‘*a true description of the property upon which the lien is intended to 
apply, or so near as to identify the same’’ (Code, §§ 3440-44), the same 
certainty of description is requisite in the claim as in the levy of an 
execution, so that the court may be informed what particular ew to 
order sold, and the purchaser may be able to locate it; and the com- 
— in an action to enforce the lien, must be equally specific and 
efinite. 

2. Same.—Where the lien is sought to be charged on land on which 
a saw-mill and a tram-road four miles long are situated, for materials 
furnished on the road and cars, and no attempt is made to describe the 
**one acre ’’ to which the lien is limited, the claim is fatally defective ; 
and the complaint, following it, is demurrable. 

3. - Judgment on demurrer sustained to part of complaint.—When a de- 
murrer is properly sustained to a defective special count, or part only of 
the complaint, and the plaintiff declines to proceed further, although 
his complaint also contains the common counts, the court may render 
judgment final for the defendant. 
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Arrrat from the Cireuit Court of Elmore. 

Tried before the Hon. Jas. E. Coss. 

This action was brought by the appellant, a private corpora- 
tion, against A. J. Dorman, and was commenced on the 19th 
March, 1884. The complaint was in these words: ‘“ The 
plaintiff, a corporation,” &c., “claims of the defendant $200, 
due from him by account on the Ist day of July, 1883, on an 
account stated between the plaintiff and the defendant on the 
Ist July, 1883; and the like sum for goods, wares and mer- 
chandise, and chattels, sold by plaintiff to defendant on the 
ist day of July, 1883; and the like sum for work and labor 
done by plaintiff for defendant, at the request of said defend- 
ant, on the Ist day of July, 1883; which several sums of 
money, with the interest thereon, are now due. And plaintiff 
avers that said several sums of money are due plaintiff under 
and by virtue of a contract between plaintiff and defendant, 
for work and labor done and performed upon, and materials 
furnished for improvements upon the following described real 
estate, to-wit : one saw-mill located in said county of Elmore, 
about four miles from Deatsville in said county, on the east 
side of the South & North Alabama railroad, owned and ope- 
rated by the defendant; and the tram-road connecting said 
mill with Deatsville, and the land upon which said mill and 
road lies. The account for said work and labor done and ma- 
terials furnished is as follows :” specifying “repairs on tram- 
ear,’ “250 feet of strap-rail for tram-road,” “one set of 
wheels, axles, &e., for tram-car,” all furnished during the 
month of June, 1883, and aggregating $130. ‘And plaintiff 
avers that said mill and tram-road and cars are owned and ope- 
rated by defendant, and were at the time of said contract, and 
when said labor was done and materials furnished ; and that 
plaintiff was the original contractor therefor, and within six 
months after said indebtedness accrued, to-wit, on the 20th 
December, 1883, filed with the judge of probate of said county 
of Elmore a just and true account of the said demand due 
plaintiff, after all just credits had been given, and a description 
of said property so near as to identify the same, with the 
name of the owner thereof, verified by attidavit of its president 
and manager. And plaintiff claims a lien upon said property, 
tram-cars, tram-road and improvements, under sections 3440 
. seq. of the Code of Alabama, for the satisfaction of said 
claim. 

The defendant demurred to “so much of said complaint as 
seeks to enforce a lien upon real and personal property,” and 
assigned the following as grounds of demurrer: Ist, “‘ that 
said complaint does not show any claim upon which a lien is 
given by said sections 3440 e¢ seg. of the Code;” 2d, “ that 
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said sections do not embrace or give any lien for the articles 
mentioned in said complaint;” 3d, “ that the complaint does 
not sufficiently describe the tram-way therein mentioned, as to 
enable the court to enforce any lien thereon, upon any judg- 
ment that might be rendered in said case.” The court sus- 
tained the demurrer, and, as the judgment-entry recites, “the 
plaintiff declining and refusing to amend his complaint, or to 
proceed further in this case, because of this ruling on said 
demurrer,” rendered final judgment for the defendant. 

The ruling and judgment on the demurrer is now assigned 
as error. 


Suaver & Hvurcneson, and Warrs & Son, for appellant. 
H. C. Buttock, contra. 


CLOPTON, J.—The statute gives to “ every mechanic, or 
other person, who shall do or perform any work or labor upon, 
or furnish any materials, fixtures, engine, boiler, or machinery, 
for any building, erection, or improvement upon land, or 
repairing the same, under or by virtue of any contract with 
the owner or proprietor thereof,” upon complying with the 
provisions of the statute, a lien on such building, erection or 
improvement, and upon the land belonging to such owner or 
proprietor, on which the same are situated, to the extent of 
one acre, if such building, erection, or improvement is not on 
any lot in any town, city or village.—Code, $3440. To acquire 
the lien, the contractor is required, by section 3444, to file with 
the judge of probate, within six months after the indebtedness 
has commenced, “a just and true account of the demand due 
him, after all just credits have been given, which is to be a lien 
upon such building, or other improvements, . . and a true de- 
scription of the property, or so near as to identify the same, 
upon which the lien is intended to apply,” which must be 
verified. 

The purpose of the statute, in requiring the claim to be filed 
with the judge of probate, is to give notice to purchasers and 
creditors. For this purpose, the description of the property, 
ou which the lien is claimed, is material. It should be sufti- 
ciently certain to designate the property to be charged. It is 
sufficient, if the description points out the premises, so that, by 
applying it, the land can be identified. The language of the 
statute is, “a true description of the property, or so near as to 
identify the same.” Convenient and reasonable certainty is 
requisite. When the lien on the land is to the extent of one 
acre, and the tract of land contains more acres than one, the 
particular acre on which the lien is charged must be pointed 
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out, and designated by a description sufficiently certain to 
identify and separate it from the balance of the tract. The 
same certainty of description is requisite as in case of a levy 
under execution, so that the court may be informed what land 
to order sold, and the purchaser be able to locate it. Without 
such description no len is acquired.— Munger v. Green, 20 
Ind. 38: Williams ». Porter, 51 Mo. 441; Zuttle v. Howe, 41 
Minn. 145. The same certainty of description in the com- 
plaint is requisite for the enforcement of the lien.—Phillips on 
Mee. Liens, § 378. 

The claim, as filed with the judge of probate, is not sufti- 
ciently averred in the complaint. It should have been sub- 
stantially set out, so that the court can determine whether the 
provisions of the statute have been complied with. Conelu- 
sions are not sufficient. But, assuming that the description in 
the claim corresponds with that in the complaint, it is fatally — 
defective. The lien is songht to be charged on the land on 
which a saw-mill and tram-read four miles in length are situate, 
and no attempt is made to point ont and designate the one acre, 
to which the lien extends. No materials were furnished for, or 
labor done on the saw-mill; and the materials furnished for the 
tram-road and the cars, on which the repairs were made, are 
not described so as to identify them. The description is no 
notice to a purchaser or creditor of the property to be charged, 
and does not inform the court what property to order sold. 

Without deciding, at present, whether, when the action is 
not on a penal bond or other writing (Code, § 2981), a demur- 
rer can be interposed to a part of a ‘complaint, or whether such 
demurrer will be considered as equivalent to a motion to strike 
out, the plaintiff has no cause to complain that final judgment 
was rendered. After striking out that part of the complaint 
which claimed a lien, the common counts were left, sufticient to 
authorize a personal judgment against the defendant. The 
plaintiff did not insist on proceeding with the case; neither did 
the court refuse to permit it. As shown by the record, the 
plaintiff declined and refused to proceed further, because of 
the ruling of the court on the demurrer. There was nothing 
for the court to do but to render judgment. 


Aftirmed. 
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Trammell v. Hudmon. 
Statutory Action by Material-Man to enforce Lien, 


1. Declarations against interest, by third persons.—Declarations affect- 
ing the rights of third persons, although against interest, are regarded 
as mere hearsay, and are inadmissible, except when the declarant is 
since deceased ; and then they are admitted only on the principle, that 
they constitute the best evidence of which the nature of the case admits. 

2. Material-man’s lien; against whom enforced.—When the credit for 
materials for building a house is extended to the owner, he becoming 
the original debtor therefor, the lien of the material-man can be enforced 
for the entire debt (Code, §§ 3440-44) ; but, where the materials are sold 
to the contractor, on his credit, and he uses them in constructing the 
building, the material-man, by complying with the requirements of the 
statute, can enforce his lien only to the extent of any unpaid balance in 
the hands of the owner, which he may owe the contractor or builder. 

3. Complaint; joinder of counts against owner and contractor.—It is 
not a misjoinder of counts to unite both the contractor and owner in the 
complaint of a material-man to enforce his lien. The whole proceeding 
is in the nature of a bill in equity for the enforcement of a lien on land, 
and all persons interested in the matter in controversy, or in the prop- 
erty sought to be subjected to the lien, are authorized to be made par- 
ties. The question is unaffected by the fact that the lien is worked out 
by a species of subrogation in one case, and by personal liability in the 
other. 

4. Liability of owner and contractor to material-man; promise to pay 
debt of another.—If the materials were furnished on the credit of the 
contractor, or under contract with him, his liability is not affected by 
the subsequent promise of the owner to withhold money enough to pay 
for them, nor by partial payments made by the owner; and a direct 
promise on his part to pay the debt, not founded on a new considera- 
tion, would be void under the statute of frauds. 


ApprEat from the Circuit Court of Lee. 

Tried before the Hon. Henry D. Crayton. 

This action was brought by R. J. Trammell, against G. N. 
Hudmon, the owner of a lot in the town of Opelika, and C. 
M. Worthington, a contractor who had built a lente on the 
lot under a contract with Hudmon. The complaint contained 
several counts, each claiming a lien on the house and lot for 
materials furnished for its erection. Some of these counts set 
up a contract directly with Hudmon, and seek to enforce the 
lien for the whole amount due; and others assert a contract 
made with Worthington, a delivery of the materials under it, 
a notification to Hudmon, before payment to Worthington, and 
seek to subject an alleged balance in the hands of Hudmon, 


and to declare a lien on the house to that amount. Hudmon 
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set up in defense that he had made no contract with Trammell ; 
that under his contract with Worthington, all the materials 
were to be furnished by Worthington; and that before any 
notice of plaintiff’s claim, he had paid all that was due’ to 
Worthington. There was much evidence on these issues, 
which need not be set out in extenso. For the purpose of 
proving that he had paid all due to Worthington, ediewn 
introduced a witness, one Hobson, who testified that, in No- 
vember, or December, 1880, he heard Hudmon demand of 
Worthington that he finish the house under his contract; to 
which Worthington replied, that he had no money to finish it 
with, but that if Hudmon would lend him the money, he would 
give him a waive-note, and complete the honse at once; that 
Hudmon declined to do this, and then asked Worthington if he 
did not agree to build the house, and furnish all the materials, 
for two thousand dollars, and if he had not paid him that amount 
in full; to both of which questions Worthington answered 
yes. The plaintiff objected to this evidence, and moved the 
court to exelude the same, on the ground that it was illegal and 
irrelevant. The court overruled the objection, and refused to 
exclude the testimony, and plaintiff excepted. There were 
numerous charges to which exceptions were reserved, but in 
the view which this court took of the case it is not necessary to 
set them out. 

The rulings of the court on the evidence, and in the matter 
of charges given and refused, are now assigned as error. 


J. M. Currron, for appellant. 
Wm. H. Barnes, contra. 


SOMERVILLE, J.—The conversation between the de- 
fendants, Worthington and Hudmon, as proved by the witness 
Hobson, was not, in our opinion, admissible as evidence against 
the plaintiff, it being as to him ves inter alios acta, or mere 
hearsay. The question at issue was the indebtedness vel non of 
Hudmon to Worthington ; the effort of the plaintiff, in one 
aspect of the place, being to subject any balance in the hands 
of Hudmon due Worthington, at or after the time of giving 
the notice and filing his claim in the Probate Court, as pre- 
scribed by statute. The declaration made by Worthington 
—that Hudmon had paid him all he owed, and that nothing 
remained due—although competent as an admission against the 
defendant, was not binding on a third person whose rights 
might be affected by it. Such declarations, although made 
against interest, are regarded as mere hearsay, except when it 
is shown that the declarant is since deceased, and then they are 
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admitted only on the principle, that they constitute the best 
evidence of which the nature of the case will admit.— //umes 
v. O Bryan, 74 Ala. 64; 1 Green. Ev. (14th Ed.), § 147. For 
the error of the court in admitting this evidence, the judgment 
must be reversed. 

The principles necessary to be stated for the guidance of the 
Cirenit Court upon another trial are few and familiar. The 
ease, under the pleadings and proof, may be viewed in two 
aspects. In the first aspect, the plaintiff claims that his con- 
tract to furnish materials for the construction of the defendant 
Hudmon’s house was, in effect, a contract directly with him, 
by which the credit was given to I[udmon himself, and that 
the debt was therefore one for which Hudmon was personally 
liable. In the second aspect, it is claimed that the credit was 
given to Worthington, and that Hudmon owed Worthington 
a balance on the building contract, and that this unpaid balance 
could be subjected—or, rather, that the house and lot of Hud- 
mon could be subjected to the payment of plaintiff’s claim to 
the extent of this balance. 

The law is well settled by our decisions, that under the state 
of facts just mentioned—where the credit for materials fur- 
nished is extended to the owner or proprietor, he becoming 
the original debtor therefor—the lien of the plaintiff can be 
enforced for the entire debt. But, in the second case—where 
the materials are sold to the contractor, on his credit, and he 
uses them in constructing the building—the plaintiff, by com- 
plying with the requirements of the statute, can enforce his 
lien only to the extent of any unpaid balance in the hands of 
the owner or proprietor, which he may owe to the contractor 
or builder.— Willingham v. Long, 70 Ala. 587; Geiger ». 
Hussey, 63 Ala. 338; Welch v. Porter & Co., 1b. 235; Code, 
1876, $$ 3440, 3444. 

We do not think that there is any misjoinder of counts in 
the complaint, occasioned by uniting these two phases of the 
ease. The whole proceeding is in the nature of a bill in equity 
for the enforcement of a lien on land, all persons interested in 
the matter in controversy, or in the property sought to be sub- 
jected to the lien, being authorized to be made parties.—Code, 
§$ 3447. The lien authorized to be enforced in each case is the 
plaintiff's claim for materials furnished for the construction of 
the building. The main difference is, that in the one case it 
is for the whole claim, and, in the other, it is limited by the 
amount of the unpaid balance due to the builder by the pro- 
prietor of the premises. The question is unaffected by the 
fact that the lien is worked out by a species of subrogation in 


the one case, and by personal liability in the other. 
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If the debt was due by Worthington, and not by Hudmon, 
it was immaterial that the latter had promised, for his protec- 
tion, to withhold enough money to pay all claims for materials 
furnished, and did in fact make one or more payments on the 
plaintiff's claim. Nor would any liability be fastened on Hud- 
mon by the mere expectation of the plaintiff that he would 
pay the plaintiff's debt. And even if Hudmon promised to 
pay the debt after it had become the debt of Worthington, his 
promise to do so, unless supported by a new consideration, 
would not be binding on him, because it was a promise to 
answer for the debt of another, and, as such, would be void 
under the operation of the statute of frauds, this defense being 
properly presented.— Zhornton v. Guice, 73 Ala. 321; Foster 
vw. Napier, 74 Ala. 393. 

We make no application of these principles to the charges, 
many of which are unintelligible by reasons of manifest mu- 
tilations in copying. Others are not insisted on in argument 
as erroneous, and the phase of their bearing on the case will 
probably be changed upon another trial. 

Reversed and remanded. 


Phillips v. Adams. 
Bill in Kyuity to enforce Vendor's Lien on Land. 


1. Vendor's lien; when stale demand.—A vendor’s lien on land, when 
no conveyance to the purchaser is executed, does not become a stale 
demand until the lapse of twenty vears after the sale. 

2. Same; presumption and proof of payment.—A legal presumption 
of payment does not arise from mere lapse of time, until after the la se 
of twenty years, without payment of interest, or any other recognition 
of indebtedness on the part of the debtor; yet positive evidence of pay- 
ment is not required, but it may be established by circumstances, such 
as would satisfy a jury that the continued existence of the debt was 
highly improbable; as in this case, where the vendor, though in neces- 
sitous circumstances, did not file his bill to enforce a lien on the land, 
until after the lapse of nineteen years from the date of the contract, and 
fourteen years after the death of the purchaser, and showed no excuse 
for his delay. 


Arprat from the Chancery Court of Elmore. 
Heard before the Hon. J, M. Fanxner,.as special chancellor. 
The original bill in this case was filed on the 18th July, 1881, 
by Samuel G. Adams, against Mrs. Sarah A. Phillips, as exeeu- 
trix of the last will and testament of her deceased husband, 
James D. Phillips, and as sole devisee and legatee under its 
15 
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provisions ; and sought to enforce an alleged vendor's lien on 
a tract of land, which the complainant sold to said James D. 
Phillips, on the 5ist December, 1861, at the agreed price of 
$1,400, executing to him a bond for titles, a copy of which 
was made an exhibit to the bill, and which was conditioned as 
follows: ‘Whereas I have this day sold to J. D. Phillips the 
following lands: the undivided one-half of the east half of 
section ten (10), township twenty (20), range twenty-one (21), 
except that part north of the creek and above the branch, con- 
taining 240 acres, more or less, known as the ‘ Mill tract, with 
the saw and grist mill thereon attached: Now, if I make to 
the said Phillips good and lawful titles to the said premises, 
then this bond to be void.” «e. 

The original bill alleged that Phillips was placed in posses- 
sion of the land under this contract, and continued in possession 
thereof until his death in 1866; that his widow, as executrix 
and sole devisee, continued in possession up to the filing of 
the bill, and that: the purchase-money, “in whole or in part, 
has never been paid to this day.” The defendant demurred to 
the bill, assigning as causes of demurrer—Ist, want of equity; 
2d, the statute of frauds; 3d, staleness of demand; and, 4th, 
statute of limitations. The special chancellor overruled the 
demurrer, on all the grounds assigned ; but his decree was _re- 
versed by this court on appeal, on the ground that the alleged 
contract was obnoxious to the statute of frauds, and the canse 
was remanded.—P/dllips v. Adams, 70 Ala. 373. The com- 
plainant then amended his bill, by alleging that S900 of the 
purchase-money was paid in cash at the time of the sale, and 
claiming a vendor's lien for $500 as the unpaid balance. The 
defendant answered the amended bill, demurring to the amend- 
ment, “because it is not germane to the original bill, and is 
wanting in equity ;” pleading the statutes of limitation of ten 
and twenty years, and alleging payment of the purchase- 
money. The cause being submitted for final decree, on the 
bills original and amended, answer and cross-bill, and exhibits, 
the special chancellor dismissed the bill, on the ground that 
the contract sought to be enforced was a stale demand; but his 
decree was again reversed by this court on appeal, and the 
cause was remanded.—Adams v. Phillips, 75 Ala. 461. After 
the remandment, the cause being submitted for final decree on 
pleadings and proof, the special chancellor held the complainant 
entitled to relief, and rendered a decree in his favor; and this 
decree is now assigned as error by the defendant. 





Jno. A. Terrett, and W. D. Buierr, for appellant. 


Warts & Son, and Parsons & KeEtty, contra. 
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CL OPTON, J. —The lien of a vendor of land, when no con- 
veyance is executed, is regarded in the nature of a mortgage, 
and is not impaired or destroyed, because an action at law for 
the purchase- money may be barred by the statute of limitations ; 
and it does not become a stale demand, if a bill in equity to 
enforce the lien is fled within less than twenty years after the 
sale. The legal presumption of payment, from mere lapse of 
time, does not arise until after the expiration of twenty years, 
without payment of interest, or any recognition of the indebt- 
edness on the part of the debtor. These rules, though conceded, 
do not preclude the conclusion of payment within a less pe- 
riod than twenty years, when justified by all the evidence in 
the particular case. Positive evidence of payment is not re- 
quired. It may be established by cireumstances—not as a pre- 
sumption, but as a conviction of its truth produced by the at- 
tendant circumstances proved, inconsistent with the continuance 
in foree of the indebtedness. Mr. Wharton observes: “ It is 
so improbable that a creditor would permit an unpaid bond to 
lie fruitless for eighteen or nineteen years, that slight circum- 
stances, in connection with such proof, will be suftticient, as a 
presumption of fact, to justify a jury in a conclusion of frand.” 
2 Whar. on Ev., § 1360; Lipscomb v. DelLemos, 68 Ala. 592. 
The impossibility is increased, when taken in connection with 
the facts of the debtor’s solvency, and of a lien on the land for 
the payment of the debt. 

It appears that Phillips and complainant were joint owners 
of the land, and partners in operating a mill located thereon. 
The purchase was of complainant’s half interest in the prop- 
erty, at the price of $1,400. There are substantial incongrui- 
ties between the evidence of the witnesses for complainant, 
and of the witness for defendant, as to what occurred at the 
time of the contract of sale. The version given by complainant 
and his witnesses is, that nine hundred dollars of the purchase- 
money were paid with two notes secured by a mortgage, which 
complainant owed Phillips; that Phillips, having left one of 
the notes, promised to bring it on the following Monday, and 
pay $300 in money and § $200 j in mill accounts due to Adatns & 
Phillips, which he was to indorse ; that complainant, on Sun- 
day, delivered possession of the property to the miller. whom 
Phillips sent for that purpose; and that Phillips did not return 
on Monday, and was not at the mill until the sneceeding July 
or August, on which occasion complainant demanded payment 
of the money and indorsed accounts, which Phillips refused ; 
and the mill accounts were divided between them. Porter, 
who was examined by defendant, testitied that Phillips, being 
dissatisfied with the management of the business, proposed 
to sell or buy, and finally complainant agreed to sell. Com- 
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plainant not having titles to the land, it was agreed that he 
would go in a few days to Talladega and get a deed, and when 
he did so, they would have a settlement of the matters between 
them ; that Phillips said to complainant, he owed him a sufti- 
cient amount to cover the purchase-money, to which complain- 
ant made no reply ; and a few days thereafter complainant de- 
livered to witness, as agent for Phillips, possession of the prop- 
erty, remarking that he had nothing more to do with it, and 
that it was Phillips’ property. Mrs. Phillips also testified, 
that, about the same time, she heard her husband say to com- 
plainant that he had not received his portion of the rents for 
the three preceding years, and that complainant owed him 
more than his half interest in the property was worth, to which 
complainant made no reply. 

The witnesses testify to facts and declarations which ocenrred 
more than twenty years previously ; and in view of their eon- 
flicting statements, the attainment of a satisfactory conelusion 
on the issue of payment ve/ non will be assisted by a consider- 
ation of the undisputed facts; especially the cotemporaneous 
writings, the accuracy of which is not dependent upon imper- 
fect recollection. On February 26, 1861, complainant exe- 
cuted to Phillips two notes for the aggregate sum of $940.35, 
bearing interest from the first of January preceding, and a 
mortgage on the property sold to secure their payment, and 
also to secure to Phillips sundry accounts or notes belonging 
to Adams & Phillips, which were in the hands of complainant. 
By the mortgage, complainant admitted his indebtedness to the 
amount of the notes, and possession of accounts or notes in 
which Phillips had an interest, for which he was liable to ae- 
count. The law-day of the mortgage was Recember 25, 1861; 
and the contract of sale Was made December 31, 1861. There 
is no evidence that complainant, in the meantime, paid any 
thing on the notes, or accounted for any part of the accounts 
or notes in his hands, proof of which, if he had done so, was 
incumbent on him. 

At the time of the contract of sale, the amount due on the 
mortgage notes, inclusive of interest, exceeded $1,000, leaving 
less than four hundred dollars to be paid, the purchase-money 
being $1,400. A promise to pay on the following Monday five 
hundred dollars in money and indorsed accounts involves a re- 
lease of the amount due on the mortgage notes in excess of 
nine hundred dollars, and a release of the liability to account 
for the notes or accounts belonging to Adams & Phillips, that 
were -secured by the mortgage. There is no pretense of evi- 
dence that Phillips made either release, and no reason or ex- 
— is assigned as to the probability or presumption of 

is having done so. The inquiry is pertinent, why should 
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Phillips have agreed to indorse mill accounts to the amount of 
two hundred dollars, in part payment of the purchase-money, 
when he held a mortgage on the same property to secure ac- 
counts in complainant’: s hands? Why not let him retain those 
he had, when they were secured by his mortgage? Why should 
Phillips release the security he held, and at the same time in- 
cur an additional liability, by indorsing the accounts’ In ad- 
dition, on the day of the sale complainant give Phillips a bond, 
conditioned to make, or caused to be made, title to the prop- 
erty within one year, or as soon as complainant obtained titles. 
The terms of the bond tend to corroborate the evidence of 
Porter, that the bond was given because complainant did not 
have a title, and a settlement was to be made when he procured 
a deed. The obligation is absolute and unconditional. There 
is no expressed condition based on the payment of any pur- 
chase-money : there is no reservation of alien. It is unreas- 
onable that complainant would have given such bond, with five 
hundred dollars of the purchase-noney unpaid, not evidenced 
by any writing. 

There is au absence of evidence, other than the testimony of 
complainant and his wife, as to what occurred in July or Au- 
gust succeeding the sale, of any call or demand for payment, 
either on Phillips during his life-time, or on his executrix, un- 
til the bill was filed, July 18, 1881, or of any settlement of 
their partnership matters. A few months longer, and the law 
would have presumed payment from the mere lapse of time. 
The complainant, though the evidence shows his necessities re- 
quired money, acquiesced in the non-payment, and suffered his 
claim to remain fruitless, not only until an action at law for its 
recovery is barred, but until within a few months of the period 
when his demand would have been regarded as stale in equity ; 
and in the meantime a division of the mill accounts is made be- 
tween them. All the circumstances, in connection with the 
unexplained long acquiescence, force the conclusion that there 
was a settlement and payment of the purchase-money. 

Reversed, and a decree will be here rendered dismissing the 


bill. 








230 SUPREME COURT (Dec. Term, , 


{Morris v. Hanson. } 


Morris v. Hanson. 


Bill in Equity by Children, to compel Conveyance by Vendor 
of Lands bought by Hushand for Wife. 


1. Purchase of lands by husband, in name of wife; right of children to 
enforce conveyance.—When the husband purchases lands for the benetit 
of his wife, taking the obligation of the vendor to make title to her, 
though paying the purchase-money with his own funds; and, after 
paying the purchase-money, deposits the written obligation with the 
vendor, as security for a new loan to himself; the wife (and after her 
death her children) may compel a conveyance of the legal title by the 
vendor. 


AprraL from the Chancery Court at Montgomery. 

Heard before the Ilpn. Joun A. Foster. 

The bill in this case was tiled by Bessie Hanson and others, 
children of M. M. Copeland and Margaret A. Copeland, his 
wife, against Josiah Morris and the.said M. M. Copeland; and 
sought to obtain a conveyance of the legal title to certain lots 
lying near the city of Montgomery, which said Morris had sold 
to said M. M. Copeland, and to enjoin a threatened action at 
law by Morris to recover the possession of the lots. The con- 
tract of sale was made in December, 1870, and Copeland was 
placed in possession under it. The stipulated price was $2,200, 
and titles were to be made when the purchase-money was paid. 
The deposition of M. M. Copeland was taken on the part of 
the complainants, and that of Morris on his own behalf; and 
their testimony was contradictory as to several material facts. 
Five hundred dollars of the purchase-money was paid on May 
29th, 1871, for which a receipt was given by Morris, in these 
words: ‘“ Received of Mrs. M. A. Copeland five hundred dol- 
lars, in part payment for lots running from Court to Perry 
street, between the property now owned by her and Mrs. Sears’ 
property. which property I sold her last December for $2,200.” 
Copeland testified that he bought the property for his wife, 
but paid the $500 with his own money ; that he paid the bal- 
ance (about $1,700) in July, 1872, taking a receipt for the 
same; that he afterwards gave this receipt back to Morris, to 
be held by him as collateral security for a loan, or accommoda- 
tion acceptance, of over $1,000; and that the receipt “ran 
about as follows,” according to his best recollection: “ Received 
of Mrs. M. A. Copeland $1,700, balance due on a certain lot 
purchased in December, 1870, the titles of which I promise to 
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make on the return of Mrs. M. from California.” As to the 
circumstances attending the return of the receipt to Morris, the 
testimony of Copeland was in these words; “In October ,, 
1872, Mr. Morris accepted a paper for me to raise about $1,000. 
When the paper fell due, I was unable to pay it. After nego- 
tiating the loan, and before it fell due, I handed back the 
receipt for $1,700 to him, to be held as collateral security for 
said loan. In October, 1874, I paid the interest and part of 
the principal, which reduced the debt to $1,000, took up the 
original paper on which the loan was negotiated, and gave him 
my due-bill for $1,000 exactly, leaving the said receipt still in 
his hands.” Ile further testified, that these two receipts were 
the only writings ever executed between them. 

Morris stated, in his original answer, that the contract be- 
tween him and Copeland was verbal only; that when the $500 
was paid, in May, 1871, “Copeland stated that he desired the 
titles made to his wife when the purchase-money was fully 
paid ;” that $100 was afterwards paid, as shown by his books, 
on the 16th April, 1872, and $290 on the 19th July, 1872, 
amounting in all to $890; and he denied that the purchase. 
money was ever paid, “except as above stated,” and denied 
that he ‘ever gave to Mrs. M. A. Copeland any receipt show- 
ing that he had received the full amount of the purchase- 
money, or any obligation or promise to make titles to her.” 
An amended answer was afterwards tiled by Morris, alleging 
that the original contract was in writing, “the substance of 
which was, that said Morris should convey the said se 
to said Copeland upon the payment of the purchase-money ;” 
that afterwards, “ before payment of said purchase-money in 
full, said Copeland applied to respondent for a loan of $1,000 
on the security of said proporty, which respondent refused to 
make ;” that one John B. Gay then agreed to lend the money 
to C opel: and, “if respondent would agree to pay the same upon 
the failure of said Copeland to do so ;” that respondent agreed 
to do this, and thereupon said Copeland, in order to secure 
him, returned said original agreement, upon which was in- 
dorsed words to the effect, that the titles were not to be made 
until said purchase-money = said loan were paid to him ; and 
respondent avers that said Copeland has never paid the same.’ 

Said Morris stated, in his deposition, that he executed to Cope- 
land, at or about the time the contract was made between them, 
a writing which stated the agreed price of the property, and 
that titles were to be made when the purchase-money was paid 
in full; that after the partial payments had been made, Cope- 
land claimed a balance of some $1,500 as the profit due to him 
on a contract between them for the purchase and sale of gold; 
that respondent, while denying that he had ever made any such 
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contract, expressed his willingness to allow the claim in pay- 
ment of the balance due for the purchase-money of the lots; 
that the matter being thus settled between them, he indorsed 
a memorandum on the original contract, “in substance” in 
these words: ‘“M. M. Copeland having settled with me for 
this lot, I am to make titles to said lot to Mrs. Copeland ;” that 
this was the paper afterwards returned to him by Copeland, as 
collateral security for the debt to Gay, and that he had not 
been able to find it after diligent search. 

Mrs. Copeland died on the 19th February, 1878, and the bill 
was filed on the 2d June, 1884. 

On final hearing, on pleadings and proof, the chancellor 
rendered a decree for the complainants; and his decree is now 
assigned as error. 


SayrE & Graves, for the appellant, cited Crompton v. 
Vasser, 19 Ala. 266; Ellison v. Ellison, 6 Vesey, 656; Gan- 
nard v. Kslava, 20 Ala. 746; Antrobus v. Smith, 12 Vesey, 
39; Harly & Lane v. Owens, 68 Ala. 178; 2 Story’s Equity, 
$ 1196; 2 Spence’s Equity, 58; 1 Sugd. Powers, 464. 


Gunter & Buiakry, contra, cited Wimbish v. B. & L. Asso- 
ciation, 69 Ala. 575; 1 Perry on Trusts, § 98; Fortescue v. 
Barnett, 3 My. & K. 36. 


STONE, C. J.—If Bessie Hanson is a married woman, it 
is not shown in the pleadings in this cause. The question not 
being raised in the court below, would scarcely be considered 
here, even if the record brought it to our notice. 

The case of Wimbish v. Building & Loan Association, 69 
Ala. 575, bears evidence of very thoughtful study. Its views 
are fortified and sustained by the current of modern rulings. 
Perry on Trusts, § 98; 1 Lead. Cas. in Eq., 4th ed., part 1, 
»p. 425 et sey. We do not feel at liberty to depart from it. 
The facts of the present case, in the view most favorable to 
appellant, bring it within the influence of that decision, and 
the decree of the chancellor must be attirmed. 
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The State v. Vincent. 


Bill in Equity by State, to set aside as Fraudulent Convey- 
ances by Defaulting Treasurer; Petition for Payment of 
Municipal Taves. 


1. Sale of property under decree in chancery; lien for municipal tares. 
When lands are sold, under a decree in chancery, subject to all liens 
and incumbrances held by persons who are not parties to the suit, a 
lien for municipal taxes assessed and unpaid is not affeeted by the sale, 
and payment thereof can not be claimed out of the preceeds of sale. 

2. Sale under exceution; payment of taxes out of proceeds.—On a sale 
of property under execution, the sheriff is required to pay the tax-col- 
lector of the county, out of the proceeds of sale, all the taxes due to the 
State or county (Code, § 419); but the statute has no application to 
municipal taxes. 


Arreat from the City Court of Montgomery, in Equity. 

Heard before the Hon. Tuos. M. Arrineron. 

The original bill in this case was tiled on the Ist June, 1883, 
in the name of the State of Alabama as complainant, against 
Isaac IL. Vincent, late treasurer of the State, his wife and chil- 
dren, and several other persons; and sought, principally, to set 
aside certain conveyances of property to Mrs. Vincent, made 
or procured to be made to her by her husband, on the ground that 
they were without consideration, and were fraudulent as 
against the complainant’s claim against said Vincent on ac- 
count of his defalcation as treasurer, and to subject the prop- 
erty to the satisfaction of the amount which might be found 
due to the complainant, on the statement of Vincent’s accounts 
as treasurer. On final hearing, on pleadings and_ proof, the 
court rendered a decree for the complainant, setting aside the 
several conveyances as fraudulent, and ordering the property 
to be sold by the register, after due advertisement, “ free of all 
incumbrances ;” and the decree was aftirmed by this court on 
appeal, on the 6th March, 1884.— Vincent v. The State, 74 Ala. 
274. The property being sold by the register under this de- 
cree, the proceeds of sale amounted to $8,650. On the 9th 
April, 1884, a petition was filed in the cause by the City Coun- 
cil of Montgomery, asserting a lien on the real estate for mu- 
nicipal taxes assessed against it on the Ist March, 1883, amount- 
ing to $80.04; and asking payment thereof out of the money in 
the hands of the register. The cause being submitted, as the 
decree recites, on this petition, “ and on an agreed statement of 
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facts,” the court adjudged and decreed “that the city of Mont- 
gomery has a prior lien on said real estate for said taxes,” and 
ordered payment of the amount out of the proceeds of sale in 
the hands of the register. There is no “ agreed statement of 
facts” in the record, but it contains a bill of exceptions, duly 
signed by the presiding judge, which purports to set out all 
the evidence adduced on’ the hearing, and states that the com- 
plainant excepted to the ruling of the court. The judgment 
and decree on the petition is now assigned as error. 


H. C. Tomrktys, for appellant, cited (7. 8. v. Railroad Co., 
17 Wall. 322; Georgia v. Atkins, 35 Ga. 315; Holding v. 
Thomas, 62 Ala. 4; Worthington v. MecToberts, 9 Ala. 297; 
Rorer on Judicial Sales, § 459. , 


GuntTER & BLAKEY, contra. 


SOMERVILLE, J.—The City Court, in our opinion, erred 
in directing the taxes due the City Council of Montgomery to 
be paid out of the proceeds of the property sold under the de- 
cree rendered in favor of the State. The property was sold 
subject to all liens and incumbrances held by persons who were 
not made parties to the suit. The City Council, not being a 
party to the proceeding, could in no manner be prejudiced by 
it, and no lien, therefore, held by them could be divested, so as 
to be transferred from the property itself to the proceeds. 

Section 419 of the present Code, which makes it the duty of 
sheriffs to pay taxes, “ found to be due to the tax-collector of 
the county,” out of the first money received by him from a 
sale made under any levy, has been construed by this court to 
have no reference to taxes due municipal corporations, but to 
be contined to State and county taxes.—//olding v. Thomas, 
62 Ala. 4. 

The decree of the City Court is reversed, and the cause re- 
manded, that further proceedings may be had in accordance 
with the views expressed in this opinion, 

Cropton, J., not sitting. 

VoL. LXXVUI. 

















1884. | OF ALABAMA. 235 


|Lehman, Durr & Co. v, Dozier. } 


Lehman, Durr & Co. v. Dozier. 
Lill in kquity for Reformation of Mortgage. 


1. clusweras cross-bill; English practice.—Under the English practice, 
which prevails with us except as changed by statute, an answer can 
not be made a cross-bill, nor become the foundation of affirmative re- 
lief; nor can a cross-bill be filed before answer. 

2. Same; under statutory provisions.—Under our statutory provisions 
(Code, §§ 3801-04), a defendant may ask that his answer be taken and 
treated as a cross-bill as against the complainant in the original bill, 
but not as against another defendant; and while the irregularity will 
be considered as waived, if a defendant answers and takes issue upon 
it as a cross-bill, his failure to answer it does not authorize a decree pro 
confesso against him, nor a final decree founded on such decree pro con- 
de S80. 

. Transcript; copy of opinion on former appeal, —¢ yn a second ap- 
peal in a chancery cause, the copy of the former opinion of this court, 
certified to the lower court for its guidance, should not be included in 
the transeript; and if included, no costs will be allowed for it. 


Arrreat from the Chancery Court of Montgomery, 

Heard before the Hon. Joun A. Fosrer. 

The original bill in this case was filed on the 25th March, 
1876, by Andrew J. Dozier, against Thweatt E. Mitchell, John 
W. Darr, and Lehman, Durr & Co. ; and sought the correction 
of a mistake in the description of a tract of land, as contained 
in a mortgage executed by said Mitchell to Lehman, Durr & 
Co., and in the subsequent conveyances from Lehman, Durr & 
Co. to Durr, as the purchaser at a sale under the mortgage, and 
by said Durr to the complainant. An answer was tiled by 
Mitchell, admitting the alleged mistake in the description of 
the land, and asking that his answer might be taken as a cross- 
bill; and the prayer of the cross-bill, which charged usury in 
the mortgage debt, was for an account and redemption. “On 
tinal hearing, on pleadings and proof, the chancellor rendered 
a decree reforming the mortgage, but holding Mitchell entitled 
to an account and redemption, and ordering a statement of the 
accounts by the register; but his decree was reversed by this 
court, on appeal by Dozier, and the cause was remanded.— Do- 
zier v. Mitchell, 65 Ala. 511. On a re-statement of the ac- 
count by the register, after the reversal, a balance of $652.51 
was found due to the complainant, after payment of the mort- 
gage debt ; and the chancellor thereupon rendered a decree in 
his favor, for that sum, against Mitchell, and against Lehman, 
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Durr & Co., setting aside the sale to Durr under the mortgage, 
ordering satisfaction of the mortgage to be entered of record, 
and restoring the possession of the land to the complainant. 
The appeal is sued out by Lehman, Durr & Co. and Durr, who 
assign as error, jointly and severally, the tinal decree and every 
other decree rendered against them. 


E. P. Morrisserr, and Warrs & Son, for appellant, cited 
Gilman, Sons & Co. v. N. O.& 8. Railroad Co., 72 Ala. 566; 
Flewellen v. Crane, 58 Ala, 627. 


Gunter & Braker, contra.—lIf the form of the cross-bill 
was objectionable, because it was attached to the answer, and 
written on the same sheet of paper, the informality was waived 
by the failure to claim advantage of it in the court below. 
The court had jurisdiction of the subject-matter, and of the par- 
ties; and this being the case, formal defects are not available 
on error, unless objection was taken in the lower court.—1 
Brick. Dig. 776, § 31. The answer and the cross-bill may be 
regarded as separate pleadings, each being rejected as surplus- 
age so far as the other is concerned. 


STONE, C. J.—The original bill was filed in this cause by 
Dozier, against Thweatt E. Mitchell, and Lehman, Durr & Co. 
The object of the original bill was to correct the numbers in 
the description of land, bought by Dozier from Durr, of the 
tirm of “®nal Durr & Co. The averments of the bill are, 
that in 1870 Thweatt E. Mitchell and wife conveyed to Leh- 
man, Durr & Co. the north half of section 18, township 17, 
range 19, in Elmore county, to secure the payment of a debt, 
and some future advances. The mortgage contained a power 
of sale; and the debt not being paid, Lehman, Durr & Co. 
sold the land under the power in the mortgage, and Durr, a 
member of the firm, became the purchaser, and received a con- 
veyance from Lehman, Durr & Co., executed in their firm 
name. This was in 1871. In February, 1872, Durr sold and 
conveyed the lands to Dozier, giving the description by num- 
bers set forth above, and Dozier went into immediate posses- 
sion, Mitchell yielding the same. Dozier has been in posses- 
sion ever since. In March, 1876, Dozier discovered the lands 
he had bought and was in possession of were incorrectly de- 
scribed in the whole chain of title from Mitchell to him, and 
that the true number was range 20, instead of range 19. He 
thereupon filed the bill in this cause, alleging the misdescrip- 
tion above, averring it was a mistake, and that Mitchell refused 
to correct it; and he prayed for a reformation of the title pa- 


pers, so as to conform to the intention of the parties. Mitch- 
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ell and his wife, Durr individually, and the firm of Lehman, 
Durr & Co., stating the names of the members, were made par- 
ties defendant to the bill, and were brought in by process. 
Neither Durr, nor Lehman, Durr & Co. filed any answer to 
the bill, and decrees pro confesso were taken against them. 

In May, 1876, Mitchell and wife filed their answer to the 
original bill, and therein admitted the alleged mistake. They 
also made affirmative charges in their answer—alleged usury 
in the debt secured in the mortgage, and prayed to have their 
answer made a cross-bill against Dozier, Durr, and Lehman, 
Durr & Co.; and prayed that an account be taken charging de- 
fendants with rents, and that said Mitchell be let in to redeem. 
Process was sued out on this alleged cross-bill, was served on 
all the defendants, and Dozier answered ; but neither Durr nor 
Lehman, Durr & Co. tiled any answer. Decree pro confesso 
was taken against them, and the case was heard on pleadings 
and proof. The chancellor granted relief on the cross-bill, both 
against Dozier and Lehman, Durr & Co. _ It is assigned as error, 
that the alleged cross-bill did not give jurisdiction to the court 
over the defendants Lehman, Durr & Co., or other co-defend- 
ants; and that the rulings thereon are coram non judice, be- 
cause there were neither pleadings nor appearance to uphold 
them. 

There can be no question, that according to the English prae- 
tice, which, in the absence of statute, prevails in this State, the 
answer can not be made a cross-bill, nor become the founda- 
tion of affirmative relief.—Mitf. Chan. P1., 6th Aimerean ed., 
97 et seg.; 2 Dan. Ch. Pr., Cooper’s ed., 1548 ef seg. and notes ; 
Story’s Eq. PI. $$ 389 et seg; Hubbard v. Turner, 2 McLean, 
519; White v. Buloid, 2 Paige, 164. Under our statutes, Code 
of 1876, $ 3801, it is provided: ‘The defendant may obtain 
relief against the complainant, for any cause connected with, or 
growing out of the subject-matter of the bill, by alleging in his 
answer, and as a part thereof, the facts upon which such relief 
is prayed, and require the complainant to answer the same upon 
oath.” “$3802. The matter thus put in issue must be con- 
sidered in the nature of a cross-bill.” “§ 3803. The defend- 
ant may waive the answer of the complainant to such new mat- 
ter being made upon oath, which waiver must be made in or 
upon the answer; and in such case, the answer of complainant 
to such new matter is not evidence, unless the defendant use it 
as such.” 

It will thus be seen that our statute makes provision for con- 
verting the answer into a cross-bill, only as against complainant. 
He alone can be required to answer. In Gilman v. V. O. &S. 
fh. R. Asso., 72 Ala. 556, speaking of this statute, and an at- 
tempt to use one defendant’s answer as a cross-bill against other 
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defendants, this court said: “The court, and the parties, could 
have silently disregarded so much of the answer as purported to 
be a cross-bill. The failure of any party defendant to appear 
and plead to it, would not have authorized a decree pro con- 
Jesso against him. On motion or exception, it would have been 
stricken out as impertinent; and the appellants, whatever may 
have been their right to file a cross-bill, or however necessary 
such a bill may have been for their protection, would have been 
in court in no other condition than as respondents who had only 
answered. . . It is apparent the statute refers to but one 
of the several kinds of cross-bill—that in which relief is sought 
only against the complainant in the original bill; and has no 
reference or application to the other distinet and different kind 
of cross-bill.” 

In Tennessee, they have a statute which provides, that “the 
defendant may, by proper allegations, file his answer as a cross- 
bill, and require a discovery from the complainant, in which de- 
murrers or pleas may be filed, or orther proceedings had upon 
the answers as upon a cross-bill.” Under that statute, the 
Supreme Court of that State holds, that the remedy it affords 
is not confined to cross-bills for discovery merely, but that it is 
confined to eross-bills which pray relief against complainants 
only.—//all_ v. Fowlkes, 9 UWeisk. 745; Odom v. Owen, 2 
Jere Baxter, 446. In that State, however, as in this, it is held 
that, if there be issue taken, and a trial had on such irregular 
attempt to convert the answer of one defendant into a cross-bill 
against another—the court having jurisdiction of the subject- 
matter—this is a waiver of the irregularity, and the judgment 
will be valid.—See authorities supra, and Davis v. Cook, 65 
Ala. 617. 

In Mississippi, there is a statute which covers the question 
we have been discussing. It provides, that an answer may be 
made a cross-bill, not only against the complainant, but against 
a co-defendant as well. Of course, the ruling under their 
statute is different.—Zadner v. Ogden, 31 Miss. 332. In 
Thielman v. Carr, 75 Ill. 385, the ruling seems to be different 
from ours stated above, and the principle announced is rested 
on general principles, and makes no reference to any statute. 
We do not feel at liberty to follow that case. 

The relief prayed and obtained under the attempted cross- 
bill in this case, is mainly against Durr, and Lehman, Durr «& 
Co. It is against them that Mitchell sought to redeem, and 
their mortgage claim was the basis of the accounting. They 
are indispensable parties to any litigation which seeks to over- 
haul the account, and redeem the land. We have seen above, 
that as to Mitchell’s answer, it was as to them only an answer, 
upon which no affirmative relief could be claimed. It was in 
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no sense a cross-bill, unless they, by some act of theirs, have 
made it such. They “ have silently disregarded so much of the 
answer as purported to be a cross-bill,” and there was no 
authority for rendering a decree pro confesso against them. 
This case stands, then, as if no cross-bill had ever been attempted 
to be filed, and the decree of the chancellor must be reversed, 
back to, and including all orders made, granting to Mitchell 
aftirmative relief.— /lewellen v. Crane, 58 Ala. 627. 

It is urged before us, that we may disregard, as surplusage, 
all that is said by Mitchell which purports to be an answer to 
the original bill, and treat the paper as simply an independent 
eross-bill ; that it is as much the one as it is the other, and that 
we have no authority to regard it as an answer, rather than a 
ecross-bill. It seems to us this argument defeats itself. If 
we ignore and disallow all that purports to be an answer, then 
the case made by the original bill was never put at issne as 
against Mitchell ; and he, not having answered, had no authority 
to file a cross-bill.—/rving v. Delay, 10 Paige, 319; White v. 
Duloid, 2 Paige, 164; 3 Dan. Ch. Pr. (Cooper's ed.) 1548, and 
notes. A eross-bill before answer would seem to be an anomaly. 
The pleader, however, styles the paper, ** The answer and cross- 
bill of Thweatt E Mitchell ;° and at the end of the answering 
part, employs this language: ‘And respondent, Thweatt E. 
Mitchell, further answering the said bill of complaint, as well 
as by way of cross-bill, states.” Then follow the averments, 
on Which relief is prayed. There is nothing in this argument. 
The paper must be interpreted as its frame and language im- 
port ; an answer, with an attempt to make it subserve the 
double purpose of both an answer and a cross-bill praying relief. 

We find in the transcript the justifying affidavits of Dozier's 
sureties, when he gave the injunction bond, and the opinion of 
this court when this case was formerly before us (65 Ala. 511), 
copied as parts of the record. There was no authority for this; 
and following a precedent which we think a good one, no costs 
a be allowed or taxed for that Aas of the transecript.— Lake 

. Security Loan Association, 72 Ala. 207. 

Reversed and remanded. 


Cropton, J., not sitting. 








| 
) 
| 








240 SUPREME COURT [Dec. Term, 


{Meadows v. Meadows. | 


Meadows v. Meadows. 


Petition for Sale of Lands, by Administrator of 
Insolvent Estate. 


1. Sale of lands of insolvent estate; proof of debts.—Under the statute 
approved February 13th, 1879, authorizing the sale of lands for the pay- 
ment of debts, on the application of an executor or administrator, after 
the estate has been declared insolvent, ‘‘ without taking testimony ”’ 
(Sess. Acts 1878-9, p. 164), the legislative intent was, not simply to dis- 
pense with the necessity of taking depositions as in chancery cases, but 
to substitute the decree of insolveney for proof of the existence of 
debts, andof the insufliciency of the personal assets. 

2. Same; proof of ownership of lands.—Proof of the decedent's un- 
interrupted occupancy of the lands, with open acts of ownership, for 
more than twenty vears, is sutlicient proof of his ownership, in the ab- 
sence of any evidence that he did not enter or hold in his own right. 

3. Same; competency of administrator as witness.—Such occupancy 
may be proved by the testimony of the personal representative who 
makes the application for the sale, such evidence not falling within the 
prohibition of the statute (Code, § 3058) as to transactions with and 
statements by a deceased person, whose estate is interested in the 
result of the suit. 

4. Same; pendency of former petition.—A former petition for an 
order to sell the lands, filed before the estate was declared insolvent, 
and still pending, can not be pleaded in abatement of the application. 

5. Same; pending proceedings for an assignment of dower.—li dower 
has been assigned to the widow in a portion of the lands, the decree of 
sale should distinguish between the lands subject to dower, in which 
only the reversion could be sold, and the unincumbered portion ; and if 
the proceedings for an assignment of dower are pending when the peti- 
tion for an order of sale is filed, ‘‘ it would be better to withhold the 
order of sale until the matter of dower is determined.” 


Apprcat from the Probate Court of Lee. 

Heard before the Hon. Tuomas L. Frazer. 

In the matter of the insolvent estate of Isham Meadows, 
deceased, on the application of W. K. Meadows, as adminis- 
trator de bonis non, for an order to sell the lands for the pay- 
ment of debts. Said decedent died on the 11th January, 1879, 
having executed his last will and testament, which was duly 
admitted to probate after his death, and of which his widow 
and four sons were nominated as executrix and executors, they 
being also the devisees and legatees under its provisions. 
The widow dissented from the will, and claimed her dower in- 
terest and distributive share of the estate; her dissent in 
writing being filed on the 9th August, 1879. On the 17th 


August, 1881, the administrator filed a petition in said Probate 
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Court, asking an order to sell the lands for the payment of 
debts, and the order was granted by the court as prayed; but 
its judgment was reversed by this court on appeal, at the in- 
stance of the heirs and distributees, and the cause remanded. 
Meadows v. Meadows, 73 Ala. 356. On the 13th February, 
1882, a petition was filed by the administrator, asking an as- 
signment of dower to the widow; and commissioners being 
thereupon appointed by the court, they made their report in 
writing to the court on the 10th May, 1883, which was marked 
“Report approved, and assignment confirmed, this 2d Feb- 
ruary, 1884. The estate was declared insolvent, on the report 
of the administratecr, on the 15th August, 1883; and the peti- 
tion to sell the lands for the payment of debts, on which was 
founded the decree from which this appeal is prosecuted, was 
tiled on the 15th October, 1883. 

The heirs filed a demurrer to the petition, and a separate 
demurrer was filed by the widow ; and these demurrers being 
overruled, the heirs filed a plea in abatement, setting up the 
former petition for a sale of the lands, and alleging that it was 
still pending and undecided. The court struck this plea from 
the files, on motion, and the heirs then filed a plea in bar, 
“denying the facts set forth in said petition,” on which issue 
was joined. On_ the hearing, as the bill of exceptions shows, 
the administrator offered in evidence the testator’s will, the 
widow's dissent from its provisions, and the petition for an 
allotment of dower to the widow; to each of which the heirs 
objected, on the ground of irrelevancy, and to the petition for 
dower on the additional ground, “ becanse there has been no 
confirmation of said report entered of record.” The court 
overruled the objections, and admitted the evidence; and the 
heirs duly excepted. The administrator was then introduced 
as a witness for himself, and testified, in substance, that the 
decedent resided on the lands at the time of his death, and had 
resided on them for more than twenty years. The heirs ob- 
jected to this evidence, and also to the competency of the ad- 
ministrator to testify to the facts stated: ‘and they duly ex- 
cepted to the overruling of their objections, and to the 
admission of the evidence. Another witness for the adminis- 
trator testified to the same facts, but further stated, on cross- 
examination, that some of the heirs were in possession of a part 
of the lands at the death of the decedent. “This was all the 
evidence, and the court thereupon granted the order of sale as 
prayed; to which action and decree of the court the heirs 
jointly and severally excepted.” 

The decree granting the order of sale, and the rulings of the 
court on the pleadings and evidence, are now assigned as error. 

16 
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Jno. M. Cuttron, for appellant. 
W. H. Barnes, contra. 


STONE, ©. J.—The present appeal requires us to construe 
the act “to authorize administrators and executors of insolvent 
estates to sell the lands of said estates for the payment of 
debts, without taking testimony, after the estates have been 
declared insolvent by the courts of this State,” approved Feb- 
ruary 13th, 1879.—Pamph. Acts, 164. We can not agree 
with appellants, that the purpose of this statute was simply to 
relieve petitioners of the duty of taking their testimony in the 
form of depositions, as in chancery cases. We think the legis- 
lative intent was to substitute the decree of insolvency for 
proof that there were debts of the estate to be paid, and that 
the personal assets were insufticient therefor. There is nothing 
in this objection. 

2. Neither is there anything in the objection, that the proof 
of the testator’s ownership of the land sought to be sold’ was 
either insufticient or illegal. His uninterrupted occupancy of 
the land, with open acts of ownership, for more than twenty 
years, gave him a title against the world, in the absence of 
proof that he did not enter or oceupy in his own right. 

3. Nor was the administrator an incompetent witness to 
prove such oceupaney. It was neither a transaction with, nor 
a statement by the deceased.—Code, § 3058; Miller v. Clay, 
59 Ala. 162: Zisdale v. Maxirell, 58 Ala. 40; A’ umpe v. 
Goons, 63 Ala. 448. 

4. Nor do we think the Probate Court erred in rejecting 
the plea of former suit pending. The second petition was filed 
after the estate was declared insolvent. The claim it sets up 
for relief, rests on entirely different principles from those 
asserted in the first, and is supported by entirely different testi- 
mony. The causes of action are not one and the same. 

5. But, in the final decree, there is matter for comment. 
A petition had been filed, and an order made, allowing dower 
to Mrs. Meadows. Commissioners had been appointed to lay 
it off, and they had made their report of allotment. That 
report, however, had not been confirmed, nor acted on. It 
could not be known, in the then state of the proceedings, pre- 
cisely what lands the dower would cover. The decree should 
distinguish between those lands, the entire title to which, with 
immediate enjoyment, was ordered to be sold, and the dower 
larids, in which only the reversion could be sold. This eould 
not be done, until the report of the commissioners was acted 
on, and the allotment made the decree of the court. Both 
lines of proceeding being in progress in the same court at the 
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same time, it would have been better to withhold the order of 
sale, until the matter of dower was determined. This was im- 
portant, that bidders for the various parcels might know the 
quantum of interest they would acquire by the purchase. It 
would have contributed te make the lands bring their proper 
value. . 

What we have said relates to proceedings when the two lines 
of contention are travelling parz passu. We do not intend to 
deny the power and right of the Picken Court to order a sale 
of lands of a decedent, subject to the widow’s right of dower. 

The irregularities pointed out are intended as a guide in 
cases like the present. They are not enough to secure a 
reversal on the present appeal. 


Attirmed. 


Brigham & Co. v. Carlisle. 
Action for Breach of Contract. 


1. Statute of frauds; when will be considered waired.—The statute of 
frauds must be specially pleaded, or it will be considered as waived. 

2, Same; contract not to be perform d in one year.—The statute of frauds, 
as to contracts not to be performed within one year, applies only to con - 
tracts which, by express stipulation, are not to be performed within one 
vear from the making thereof, and does not include a contract which, 
by its terms, is determinate within that period, but may be continued 
longer at the option of the parties. 

3. Abandoment of contract on account of breach; waiver of right. 
The violation of a contract by one party, or his inability to perform the 
stipulated acts or services, may authorize the other party to abandon 
the contract; and the protracted sickness of the plaintiff, probably dis- 
abling him from performing the contemplated services, during the ap- 
propriate season, might authorize the defendants to abandon it, if they 
elected to do so; but, when they are shown to have treated the contract 
as continuing and in force, after the termination of the delay, they will 
be held to have waived their right to abandon it. 

4. Charge to jury; when properly refused.—A party has a right to 
require an iv.struction to the jury as to the legal effect of evidence, 
when, conceding all adverse inferences from the conflicting evidence, 
the undisputed faets establish a legal conclusion in his favor; but, 
when a charge asserts a legal proposition, based on certain specified 
facts, ignoring other facts which there is evidence tending to prove, 
and which show the incorrectness of the legal conclusion asserted in the 
charge, it is properly refused. 

5. Payment and set-off; burden of proof.—When payment and set-off 
are pleaded, the burden of establishing their truth rests on defendant ; 
and when issue is joined on these pleas, with others, a charge instruct- 
ing the jury, if they found the evidence to be in equilibrium, on any or 
all the issues presented, their verdict must be for the defendant, is 
properly refused. 
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6. Damages; what recoverable.—The primary purpose of awarding 


damages, whether for the breach of a contract or for a tort (where no | 


question as to punitive damages is involved), is compensation to the 
party injured ; and the primary rules are, that the damages must be the 
natural and proximate result of the wrong complained of, and they must 
not be merely speculative, or conjectural. 

7. Same; what not accurate rule as to.—It is not strictly accurate to 
say, that all damages are recoverable which are in the contemplation 
of the parties; since all profits are not recoverable, though in the con- 
templation of the parties, their allowance depending on their nature 
and character, 

8. Profits as damages ; when not recoverable in action for breach of 
contract. Q“When profits form an elemental constituent of the contract, 
their loss the natural result of its breach, and the amount can be esti- 
mated with reasonable certainty, such as satisfies the mind of a pru- 
dent and impartial person, they are allowable as damages ; the requisite 
to their allowance being some standard, or established data, by refer- 
ence to which the amount can be satisfactorily obtained.) But mere 
speculative_profits, such as might be the probable result of ‘&n advent- 
ure defeated by the breach of a contract, the gains from which are 
entirely conjectural, and with respect to which no means exist of ascer- 
taining, even proximately, the probable results, can not be recovered. 

9. Damages; what are purely speculative.—The plaintit! being em- 
ploved as a travelling salesman for the defendants, to sell goods of 
different characters and qualities, at a compensation to be determined 
by a specified commission on the amount of sales of the different kinds 
ot goods, the profits which he might have earned under the contract are 
oped speculative and conjectural; and his testimony as to the proba- 
ye amount of sales, not stating any facts, is inadmissible as evidence 
for him in an action for a breach of the contract. 


Appeat from Lee Cirenit Court. 

Tried before the Hon. Henry D. Crayton. 

The appellee brought this action against J. W. Brigham «& 
Co. to recover damages for the breach of a contract for the 
sale of goods on commission by him on their account. The 
case was tried on pleas of the general issue, non assumpsit, set- 
off and payment. There was evidence tending to show that, 
some time in September, 1881, the plaintiff entered into a con- 
tract with Brigham & Co., to sell goods for them as a travelling 
salesman ; that they were to pay him a commission of five per 
cent. on the sales of shoes made by him, with the exception of 
certain brogans, for the sale of which he was to receive two and 
one half per-cent. He was also to be allowed an account of 
five hundred dollars, upon which to draw for his travelling ex- 
penses. Ilis contract was to last for eight months, and was to 
begin October 1st, 1881, and could be extended by mutual con- 
sent. The plaintiff then testified that he drew one hundred 
dollars, and went from Boston, where the contract was made, 
to New York, where he was taken sick, and remained until 
near the end of November, when he went to his home in the 
city of Opelika; that soon after this he drew on Brigham & 


Co. for thirty dollars, which they paid; and that about the Ist: 
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of January he drew on them again for forty dollars, which 
they refused to pay. This witness further testified, that Brig- 
ham & Co. did not send him the samples they were to furnish, 
until late in December, and that in February they ordered him 
to return the samples which they had sent him, up to which 
time he had made no sales, and done no travelling, for the 
reason that the spring season had not opened, and, but for the 
failure of defendants to pay his last draft, he would have com- 
menced to drwm for them on January 5, 1882. He was then 
asked, “If you had started early in January, as you contem- 
plated, how many goods could you have reasonably sold, and 
what would have been your profits on the same, if paid at the 
rate contracted for with defendants?’ To this question the 
defendants objected, on the ground that it called for illegal and 
irrelevant evidence, and attempted to lay an improper basis for 
damages. The court overruled the objection, and allowed the 
witness to answer the question ; and the defendants excepted. 
The plaintiff then introduced a letter, which he had received 
from Brigham & Co., of date December 12, 1881, in which he 
was informed that samples would be shipped him some time 
during the week, and cautioning him as to the financial stand- 
ing of certain firms. 

The evidence for the defendants tended to show that Carlisle 
never had any contract with them for a specified time, but that 
he was merely permitted during their pleasure to sell goods for 
them, they allowing different commissions on the various kinds 
of shoes; and that after allowing him all commissions to which 
he was entitled, his account with them was overdrawn about 
four hundred dollars, and they withdrew their samples and au- 
thority to sell, because plaintiff was selling no goods and con- 
tinued to draw on them for money not due him. 

This was, in substance, all the evidence; and the defend- 
ants thereupon requested the court to give the following writ- 
ten charges: (1.) “If the jury believe, from the evidence, 
that the contract sued upon was made in September, 1881, and 
the performance of it was to commence on the Ist day of Octo- 
ber, i881, and to continue twelve months, and this contract 
was not in os then it is void, and a recovery can not be had 
upon it.” Te the jury find ‘the evidence év enly balanced, 
they must dnd for the defendant.” (3.) “That if they should 
believe that, by the terms of the contract, Carlisle was to com- 
mence work October Ist, 1881, and did not commence until 
January Ist, 1882, then the defendants were authorized to 
abandon the contract on their part.” The court refused to 
give each of these charges. and the defendants duly excepted 
to their refusal. 
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The various rulings to which exceptions were reserved, are 
now assigned as error. 


J. M. Cuirox, for appellants.—Plaintiff should not have 
been permitted to testify as to what the amount or probable 
amount of his sales would have been.—Wood’s Mayne on 
Dam. 83; Washburn v. Hubbard, 6 Lans. (N. Y.) 11; French 
v. Ramge, 2 Neb. 254; Sedg. on Meas. Dam. (4th Ed.) 69. 
The defendant may insist upon the statute of frauds, under 
the plea of the general issue.—Browne on Stat. Frauds, $511. 
The defendants had the right to withdraw from the contract. 
60 Ala. 615. 


W. H. Barnes, contra. (No brief on file.) 


CLOPTON, J.—It may be conceded, that, at common law, 
a defendant can insist upon the benefit of the statute of frauds, 
by plea of the general issue. Under our statute, which pro- 
vides, that, “in all suits where the defendant relies on a denial 
of the cause of action as set forth by the plaintiff, he 
may plead the general issue, and in all other cases, the de- 
fendant must briefly plead specially the matter of defense,” 
the statute of frands must be pleaded, or it will be considered 
as waived.— itch v. Thornton, 65 Ala. 309; Petty v. Dill, 
53 Ala. 641. No plea of the statute of frauds having been in- 
terposed, the validity of the contract, because not in writing, 
can not be raised by a charge. 

If the statute had been pleaded, the contract, as set out in the 
bill of exceptions, does not come within its inhibition. It was 
made in September, 1881, and, as testified by the plaintiff, was 
to commence on the first of October, and continue at least eight 
months, and longer if mutually desirable at the end of that time. 
By its terms, it was capable of performance.within a year. The 
statute applies to contracts which, by express stipulation, 
are not to be performed within one year from the making 
thereof, and not to contracts which by their terms are determi- 
nate within that period, but may be continued longer at the 
option of the parties.—//eflin v. Milton, 69 Ala. 354. 

The third charge requested by the defendants based 
their right to abandon the contract on the naked fact, unex- 
plained, that the plaintiff did not commence the performance 
of the contract until January 1, 1882. The violation of a con- 
tract by one of the parties, or when he is unable to perform the 
acts or services stipulated, may be sufficient to authorize the 
other party to abandon it. Sickness of the plaintiff for a pro- 
tracted period, such as would probably have disabled him from 
making sales during the appropriate season, as contemplated 
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and intended by the contract, might, perhaps, have authorized 
the defendants to abandon the contract ; but there was no im- 
plied condition, that the plaintiff would continue in health. 
Its abandonment, in such ease, is at the election of the defend- 
ant; and they will be held to have waived their right to re- 
nounce the contract, when, after the delay has terminated, they 
regard and treat it as continuing and in foree.—Stewart v. 
Cross, 66 Ala. 22. The charge requested by the defendants 
ignored the material facts: the detention of the plaintiff by 
sickness in New York until near the end of November, the 
letter of the defendants of December 12th, in reply to one from 
the plaintiff, in which they stated samples would be furnished 
him during the week, and cautioning him as to the credit of 
certain firms, and samples having been actually sent to him late 
in December ; which facts there was evidence tending to prove. 
Whilst a party has the right to require an instruction as to the 
legal effect of the evidence, when, conceding all adverse infer- 
ences from the conflicting evidence, the undisputed facts 
establish a legal conclusion in his favor; a charge is properly 
refused, which asserts a ‘legal proposition, based on certain 
specified facts, but ignores other facts, which there is evidence 
tending to prove, showing the incorrectness of the legal conclu- 
sion asserted in the charge. 

The burden of proof is on the party having the affirmative 
of the particular issue. Pleas of payment and set-off were tiled 
by defendants, and the onvs of establishing their truth was on 
them. The legal effect of the second charge, requested by the 
defendants, is to instruct the jury, if they found the evidence 
in eguilibvium on any or all the issues presented, which in- 
cluded the issues of payment and set-off, to find for the defend- 
ants. Being calculated to mislead, it was properly refused. 

KK. The material question is the measure of damages. The pri- 
mary purpose of awarding damages is, actual compensation to 
the party injured, whether by a tort, or by breach of a contract ; 
though there are exceptional cases, in which exemplary or 
punitive damages are allowed. Owing to the ever-occurring 
differences in the circumstances, and in the special conditions 
of the contracting parties, it has been found difficult, if not im- 
possible, to lay down general and definite rules as to the meas- 
ure of damages, applicable to all cases of a class. [rom a mis- 
construction of expressions of eminent jurists, not sufficiently 
guarded for general use, but adapted to the case in hand, the 
applications of rules, commonly recognized, have been as various 
as the cases.+ The proposition, that all damages are recoverable 
which are in the contemplation of the parties, is not strictly 
correct. The primary rules are, the damages must be the 
natural and proximate results of the wrong complained of, and 
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must not be merely speculative, or conjectural. These must 
concur, though founded on different principles, and are distinet 
and independent of each other. The law presumes that a party 
foresees the natural and proximate results of a breach of his 
contract or tort, and hence these are presumed to be in his 
legal contemplation. For such damages, as a general rule, the 
party at fault is liable. 

But there are damages, which are in the contemplation of the 
parties at the time of making the contract, and are the natural 
and proximate results of its breach, which are not recoverable. 
The parties must necessarily contemplate the loss of profits as 
the direct and necessary consequence of the breach of a con- 
tract, and yet all profits are not within the scope of recoverable 
damages. There are numerous cases, however, in which profits 
constitute, not only an element, but the measure of damage. 
While the line of demarcation is often dim and shadowy, the 
distinctive features consist in the nature and character of the 
protits. When they form an elemental constituent of the con- 
tract, their loss the natural result of its breach, and the amount 
can be estimated with reasonable certainty, such certainty as 
satisties the mind of a prudent and impartial person, they are 
allowed. The requisite to their allowance is some standard, as 
regular market values, or other established data, by reference 
to which the amount may be satisfactorily ascertained. [llus- 
trations of profits recoverable are found in cases of sales of per- 
sonal property at a fixed price, evictions of tenants by landlords, 
articles of partnership, and many commercial contracts. 

On the other hand, “ mere speculative profits, such as might 
be conjectured would be the probable result of an adventure, 
defeated by the breach of a contract, the gains from which are 
entirely conjectural, and with respect to which no means exist 
of ascertaining even approximately the probable results, can not, 
under any circumstances, be brought within the range of re- 
coverable damages.”—1 Suth. on Dam. 141. Profits specula- 
tive, conjectural or remote, are not, generally, regarded as an 
element in estimating the damages. In /ollock v. Gantt, 69 
Ala. 373, it is said: “* What are termed speculative damages— 
that is possible, or even probable gains, that it is claimed would 
have been realized, but for the tortious act or breach of con- 
tract charged against a defendant—are too remote, and can not 
be recovered.” The same rule has been repeatedly asserted by 
this court.— Culver v. Hill, 68 Ala. 66; Higgins v. Mansfield, 
62 -Ala. 267; Burton v. Holley, 29 Ala. 318; White v. Miller, 
71 N. Y.118; French v. Ramge, 2 Neb. 254 ; 2 Smith’s Lead. 
Cases, 574; Olmstead v. Burke, 25 Ill. 86. The two following 
cases may serve to illustrate the difference between profits re- 


coverable and not recoverable. In .£tna Life Ins. Co. v. Now- 
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son, 84 Ind. 347, an insurance agent, who had been discharged 
without cause before the expiration of his contract, was allowed 
to include in his recovery the probable value of renewals on 
policies previously obtained by him, upon which future pre- 
miums would, in the usual course of business, be received by 
the company, on the ground, that the amount of compensation, 
due on such renewals, can be ascertained with requisite cer- 
tainty by the use of actuary’s life-tables and comparisons, and 
that the basis of the right to damages existed, and was not to 
be built in the future. In Lewis v. Atlas Mu. Ins. Co., 61 
Mo. 534, which is cited with approval in the other case, the 
same rule as to the probable value of renewals was held, but it 
was also held, that an estimate of the probable earnings of the 
agent thereafter, derived from proof of the amount of his col- 
lections and commissions before the breach of the contract, in 
the absence of other proof, is too speculative to be admissible. 
( Profits are nut excluded from recovery, because they are 
propits ; but, when excluded, it is on the ground that there are 
no criteria by which to estimate the amount with the certainty 
on which the adjudications of courts, and the findings of juries ~ 
should be based. ) The amount is not susceptible of proof. In 
8 Suth. on Dam. 157, the author discriminatingly observes : 
* When it is advisedly said, that profits are uncertain and specu- 
lative, and can not be recovered, when there is an alleged loss 
of them, it is not meant that profits are not recoverable merely 
because they are such, nor because profits are necessarily specu- 
lative, contingent, and too uncertain to be proved ; but they are 
rejected when they are so; and it is probable that the inquiry 
for them has been generally proposed when it must end in 
fruitless uncertainty ; and therefore, it is more a general truth 
than a general principle, that a loss of profits is no ground on 
which damages can be given.” When not allowed because 
speculative, contingent and uncertain, their exclusion is founded, 
by some on the ground of remoteness, and by others, on the 
presumption that they are not in the legal contemplation of 
the parties. 

The plaintiff, by the contract, undertook the business of 
travelling salesman for the defendants. The amount of his 
commissions depended, not merely on the number and amounts 
of sales he might make, but also on the proportional quantity 
of the two classes of goods sold, his commissions being differ- 
ent on each. The number and amounts of sales depended on 
many contingencies—the state of trade, the demand for such 
goods, their suitableness to the different markets, the fluctua- 
tions of business, the skill, energy and industry with which 
he prosecuted the business, the time employed in effecting dif- 
ferent sales, and upon the acceptance of his sales by the de- 
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fendants. There are no criteria, no established data, by refer- 
ence to which the profits are capable of any estimate. They 
are purely speculative and conjectural. Besides, the octhenes 
is the mere opinion and conjecture of the plaintiff, without 
giving any facts on which it was based. The bare statement, 
uncorroborated by any facts, and without a basis, that “the 
reasonable sales would have been fifteen thousand dollars, and 
that the net profits on that amount of sales would have been 
four hundred and fifty dollars,” is too conjectural to be adimis- 
sible.— Washburn v. Hubbard, 10 Lans. 11. 
Reversed and remanded. 





Farris & McCurdy v. Houston. 
Bill in Equity to enjoin Judgment, and establish Set-off'. 


1. Motion to dissolve injunction; how far answer may be considered. 
On motion to dissolve an injunction on the denials of the answer, 
affirmative matters of defense, not responsive to any allegation of the 
bill, ean not be considered for any purpose. 

2. vee what demands are available, at law or in equity.—At law, a 
debt due trom the plaintiff, to the defendant as administrator, is not 
available as a set-off against an individual debt, the debts not being 
due in the same right; nor is it available as a set-off in equity, if the 
aintiff is solvent and sui juris, so that a personal judgment against 
1im would be effective ; but, if the plaintiff is insolvent, or is a married 
woman, against whom a personal judgment can not be rendered, a 
court of equity will set off the two demands against each other. 

3. Rights of mortgagee (or assignee) in possession; remedies of mort- 
gagor.—A mortgagee, or his assignee, in possession after default, has 
the legal title, and the right to the rents and profits; and though the 
rents may be sufficient to have paid and satisfied the debt, the only 
remedy of the mortgagor is by bill in equity for an account and re- 
demption. 

4. Effect of statutes on pending suits.—Jurisdiction is generally de- 
termined by the status cf the law and facts as they exist when the suit 
was instituted; and it may admit of doubt, whether an injunction, 
rightful in all respects when issued, should be defeated by a statute 
subsequently enacted, giving a remedy at law. 

5. Statutory provisions as to «freet of payment of mortgage debt.—Un- 
der the statute approved Novem 28th, 1884, ‘‘the payment of a debt 
secured by mortgage, on either real or personal property,’’ is declared to 
‘“‘have the effect to devest the title out of the mortgagee or his assigns”’ 
(Sess. Acts 1884-5, p. 73) ; but the statute has reference only to ordinary 
cases of payment in money, and does not apply to cases where the 
mortgage is deemed satisfied by the rents and profits, which require the 
statement of an account on equitable principles. 
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Aprrat from the Chancery Court of Montgomery. 

Heard before the Ilon. Joun A. Foster. 

The bill in this case was filed on the 2d May, 1884, by T. 
L. Farris and W. D. McCurdy, against Mrs. Mary J. Houston 
and her husband; and sought to enjoin a judgment at law 
which Mrs. Ilouston had recovered against them, in the Cir- 
cuit Court of Montgomery, on the 15th June, 1883, and to 
have the debt applied as assets in their hands of the insolvent 
estate of Robert F. Simonton, deceased, of which they were 
the administrators de bonis non. After the filing of the an- 
swer, Mrs. Ilouston submitted a motion to dissolve the injune- 
tion, and to dismiss the bill for want of equity. The chancel- 
lor dissolved the injunction, but refused to dismiss the bill; 
and his decree dissolving the injunction is now assigned as 
error by the complainants. The material facts are stated in 
the opinion of the court. 


Troy, Tompkins & Lonpon, for appellants.—The equity of 
the bill rests on facts which were set up, but held unavailing 
as a defense, in the action at law in which Mrs. Houston’s 
judgment was rendered.—-Furris & McCurdy v. Houston, 
74 Ala. 162; Bigelow on Estoppel, 352. The right to relief 
in equity, on purely: equitable grounds, is not prejudiced by 
the unsuccessful attempt to set up the defense at law.—Cadlo- 
way v. McElroy, 3 Ala. 406; Nelson v. Dunn, 15 Ala. 502 ; 
Haughey v. Strong, 2 Por. 177. As mortgagee in possession, 
or assignee of the mortgagee, Mrs. [louston was entitled to the 
rents and profits; and while the mortgagor, or his personal 
representative, is entitled to an account and redemption, that 
right can only be asserted in equity.— Powell v. Williams, 
14 Ala. 476; Barron, Meade & Co, v. Paulling, 38 Ala. 292; 
2 Story’s Equity, § L01l6a. The plaintiff in the judgment be- 
ing a married woman, no personal judgment can be rendered 
against her; and that is a sufficient ground to establish a set-off 
in equity. 


Braga & Tuortneron, contra.—The complainants do not 
come into court with clean hands, and they are not entitled to 
relief against the consequences of their own wrongful acts. 
Reynolds v. Carter, 32 Ala. 444; Hamilton v. Adams, 
15 Ala. 596; Turnley v. Hanna, 67 Ala. 101; Vaneleave v. 
Wilson, 73 Ala. 387. They acquired possession of the land 
under a lease from Mrs. Houston, and were bound to restore 
the possession to her in good faith at the expiration of their 
term; but, instead of doing this, they wrongfully held over, 
and disputed her right to the possession or the rents; and after 
her right has been established by two judgments at law 
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(71 Ala. 573; 74 Ala. 162), they now seek to retry the same 

issues in chancery. That this can not be done, see .Vorwood 

v. Kirby, 70 Ala. 397; Hamilton v. Adams, 15 Ala. 596. 


STONE, C. J.—Mary J. Houston recovered a judgment 
against Farris & McCurdy for about twenty-three hundred 
dollars, for the rent during the years 1880 and 1881 of the 
plantation in Lowndes county known as the “Davidson planta- 
tion.” On appeal to this court, that judgment was affirmed, 
and execution upon it was placed in the hands of the sheriff 
to enforce its collection. The present bill was filed by Farris 
& McCurdy to enjoin its collection, and an injunction was ob- 
tained. A motion was made, based on a demurrer and the 
denials in the answer, to dissolve the injunction, which motion 
the chancellor granted ; and from that decretal order the pres- 
ent appeal is prosecuted. 

The case made by the bill is, in substance, as follows: That 
in 1869 Robert F. Simonton, then owning the “Davidson 
plantation,” executed a mortgage, and thereby conveyed the 
same to Reese and McCall, to secure the payment to them of 
certain debts, described in the mortgage, and payable to the 
said Reese and McCall severally ; that in 1878 said Robert F. 
Simonton died, a resident, at the time, of the State of North 
Carolina, having first made and declared his last will, and 
therein appointed his wife, Roxana Simonton, to be executrix 
thereof, and devised and bequeathed to her his entire estate, 
real and personal; that the will was probated, and the execu- 
trix qualified in North Carolina; that before his death the said 
Robert IF. paid and discharged the said mortgage debt to Reese 
in full, and paid all of the debt to McCall except about seven 
hundred dollars ; that Mrs. Houston paid said sum to McCall, 
and took from him an assignment of said mortgage; that she 
also received a conveyance of the lands from Mrs. Roxana Si- 
monton, but on what consideration, or on what terms, com- 

lainants do not know ; that for the year 1879 complainants, 
Porta & McCurdy, rented said lands of Mrs. Houston, who 
was and yet is « married woman, and paid her as rent a 
sum sufficient to liquidate the balance due on the McCall 
mortgage ; that they took a second renting of said plantation 
from Mrs. Houston for the year 1880, and cultivated the lands 
for that year and the next, the unpaid rent of which years 
formed the indebtedness on which the judgment above de- 
scribed was rendered ; that during the year 1880, they, Farris 
& McCurdy, purchased a claim against the estate of the said 
Robert F. Simonton, and thereafter probated the said will of 
said Robert F. in Alabama, and in the county in which said 
lands lie, and they, the said Farris & McCurdy, were ap- 
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pointed administrators thereof with the will annexed ; that 
they qualified as such, and are still acting in that capacity ; 
that they duly reported said estate insolvent, and after dne 
proceedings (set forth in the bill), the estate was declared and 
decreed insolvent; that claims against the estate have been 
presented, and filed verified against the insolvency, amounting 
to over twenty thousand dollars—greatly in excess of the 
assets of said estate, including as assets the unpaid rents due 
from complainants; that on failure of complainants to pay 
rents for said lands to Mrs. Houston, she instituted proceed- 
ings in unlawful detainer against them, and has evicted them 
from the possession. The bill also avers that complainants, as 
administrators, obtained an order to sell said lands for the pay- 
ment of the debts of said estate, sold the same to one Bright- 
man, reported the sale, and that the sale was confirmed; the 
sale on time, and purchase-money not fully paid. The pro- 
ceedings to this end are exhibited, and no imperfections in 
them are pointed out, or discovered by us. The theory of the 
bill is, that Simonton’s estate is insolvent; that the “Davidson 
plantation,” at the time of Simonton’s death, was the property 
of the latter, subject only to the MeCall mortgage; that the 
balanee due on the MeCall mortgage was satisfied by the rents 
of 1879; that the lands, together with the after-accruing rents, 
are assets for the payment of the debts of said insolvent es- 
tate; and that complainants, as administrators, are entit!ed to 
reduce such assets to possession, that they may be disbursed 
among the creditors of Simonton’s estate. The bill offers to 
pay any balance due on the mortgage debt, should the rents of 
L879, already paid, prove insufticient to liquidate it. 

The answer does not deny that Mrs. Ilouston was and is a 
married woman; does not set forth the amount of the mort- 
gage debt to MeCall that was paid by Mrs. Houston; and does 
not deny the statement in the bill, that the unpaid balance 
which Mrs. Ilouston paid to McCall on the mortgage debt was 
about seven hundred dollars. It does deny that the rent col- 
lected for 1879 should be applied to the extinguishment of the 
mortgage liability, The answer and cross-bill set up in defense 
that, fur a valuable consideration paid—largely in excess of the 
sum for which the “Davidson plantation” was sold—Robert F. 
Simonton agreed with Mrs. Houston, in 1869, to pay off and 
discharge the said mortgage debts to Reese and McCall, and that 
he would then convey said plantation to Mrs. Houston; that 
Mrs. Roxana Simonton had knowledge of this agreement and 
its consideration, and that, pursuant to said agreement, she, 
after the death of her husband, did convey the lands to her, 
the said Mrs. Houston. 
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This second phase of the defense, being aftirmative matter, 
and not responsive to any averment in the bill, can not be 
looked to nor considered on the motion to dissolve the injune- 
tion.—1 Brick. Dig. 677, § 549; Jones v. Ewing, 56 Ala. 360; 
Buchanan v. Buchanan, 72 Ala. 55. It results, that the sole 
question in this case is, whether the bill on its face contains 
equity; for the asserted right to an injunction is the sole 
ground for equitable interference in this case. 

That the appellants in this cause had no valid legal defense 
to the action at law for rents, is not, and can not be gainsaid. 
Aside from the disability they were under, growing out of the 
relation of tenant and landlord under which they obtained 
possession of the rented premises, there is not a legal mutuality 
between the two claims, always indispensable in set-off at law. 
The liability of Farris & McCurdy to Mrs. Houston was and 
is a personal debt. Their right against her, if right they have, 
is in their representative capacity, as administrators of the 
estate of Simonton. They do not, and can not deny, that they 
personally owe the debt. Their claim is, that it be turned into 
the estate of Simonton—into their own hands as administra- 
tors—as a fund to be used in paying the debts of the estate. 
Have they a remedy at law? There can be no question, that 
if Mrs. Houston is solvent, and is amenable to legal process, 
and to a personal judgment, and if there is no other equity in 
the case, then this bill is without equity. But, conceding for 
argument’s sake that Mrs. Houston is sué juris, having full 
right to sue and be sued, and liable to have a personal judg- 
ment rendered against her; could it be aftirmed there would 
then be a remedy at law? She is a mortgagee in possession, 
so far as we can, on this motion, consider the facts of this case. 
She has no other title exeeuted by Robert F. Simonton, the 
original owner. As against him, and those claiming in his 
right, she has the legal title, and can maintain her legal right 
to the possession, in any suit that may be instituted in the law 
courts. Having the title and the possession, she can equally 
maintain her legal right to the rents, for rent is but the fruit 
and product of the land; and, as a rule, whoever is legally 
entitled to the possession of lands, is, at law, entitled to the 
rents and profits. So, suing her (she being sui juris, as we 
have supposed) for the rents and profits of the land, without 
first having an account of the mortgage debt taken, and the 
same liquidated, must necessarily result in defeat. Such ac- 
count can not be taken in a court of law; and even if the 
inertgage debt has been entirely paid, that does not, without 
more, revest the title in the mortgagor.—S/aughter v. Doe, 
67 Ala. 494. The title of the mortgagor, in such conditions, 
is but an equity, and an equitable title will neither maintain, 
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nor defeat an action of ejectment.—7utwiler v. Munford, 
73 Ala. 308. Such was the law when the bill was filed, 
May 2, 1884. 

It may be contended, however, that before the decree of the 
chancellor was rendered (April 18, 1885) dissolving the injune- 
tion, the act “ to revest title to property on payment of a debt 
secured by mortgage,” approved November 28, 1884—Sess. 
Acts, 73—became the law of the land; and that there was, at 
the time of the hearing, no right to an injunction. It may 
admit of doubt, whether an injunction, rightful in all respects 
when issued, should be defeated by a ‘statute subsequently 
enacted, giving a remedy at law in such cases. Jurisdiction is 
generally determined by the status of the law and facts as they 
exist when the suit is instituted. The act provides, “ that the 
payment of a debt, secured by mortgage on either real or per- 
sonal property, shall have the effect to devest the title out of 
the mortgagee, or his assigns, and revest the same in the mort- 
gagor, or his assigns, whether such payment is made before 
or after the maturity of the debt, and whether said mortgage is 
made or paid before or after the passage of this act.” 

When there is averment of payment in any of the ordinary 
methods, and the inquiry arises whether or not there has been 
payment in such ordinary methods, there would probably be 
encountered no greater complication or difficulty in determin- 
ing such issue, than in passing on any other controverted ques- 
tion of payment. Though a new doctrine with us, this ques- 
tion might be submitted to a jury in the trial of an " ejectment 
suit, with a reasonable expectation that it would have a fair so- 
lution. Questions of equal complication are constantly sub- 
mitted to the determination of juries. But, suppose the mort- 
gagee takes possession of the property, and has the use and oc- 
cupation, or realizes the rents and profits. There may also be 
alleged waste, with which he is sought to be charged ; and the 
mortgagee may assert counter claim for taxes paid, for needed 
repairs ‘made, &e. 

It is said in Jones on Mortgages, § 1115: “ Accounting is 
wholly a matter of equity. jurisdiction. It is apparent enough 
that, where the English doctrine prevails, that the mortgage 
conveys a legal title” |that doctrine prevails in Alabama], ‘ the 
right of the mortgagor to an account of the rents and profits 
of the land received by the mortgagee, is purely and exclusively 
of equitable cognizance. At law, he can not be made to ae- 
count. He is the legal owner of the estate, and takes the rents 
and profits in that character. The mortgagor has a right of 
redemption only in equity, and the right ‘to an account is only 
incident to this. But, regarding the ‘mortgagee’ s interest as a 
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for an accounting. The mortgagee in possession takes the rents 
and profits in the guas/ character of trustee, or bailiff for the 
mortgagor. In equity, he must apply them as an equitable 
set-off to the amount due on the mortgage. Such a receipt is 
not a legal satisfaction of the mortgage. There is no payment 
and satisfaction of the mortgage, until the rents and profits are 
applied to the payment of the debt. The law does not apply 
them as they are received. It depends upon the result of an 
accounting upon equitable principles, whether any part of the 
rents and profits received shall be so applied. The mortgagee 
is entitled to have them applied, in the first instance, to reim- 
burse him for taxes and necessary repairs made upon the 
premises ; for sums paid by him upon prior ineumbrances upon 
the estate, in order to protect the title, and for costs in defend- 
ing it; and if he has made permanent improvements upon the 
land, in the belief that he was the absolute owner, the increased 
value by reason thereof may be allowed him. In many eases, 
complicated equities must be determined and adjusted, before 
it can be ascertained what part, if any, of the rents and profits 
received is to be applied upon the mortgage debt. In the ab- 
sence of an agreement between the parties, there is no legal 
satisfaction of the mortgage, by the receipt of rents and profits 
by a mortgagee in possession, to an amount sufficient to satisfy 
it; and his character as mortgagee in possession is not divested, 
until they [the rents] are applied by the judgment of the court 
in satisfaction of the mortgage.” This doctrine is substantially 
approved in Daniel v. Coker, 70 Ala. 260; 2 Danl. Ch. Prae., 
Sth ed., 1237. 

And it is laid down in the books, that when the mortgagee 
is in possession of real estate as mortgagee, and by virtue of the 
mortgage, there remains in the mortgagor, as between them, no 
legal title, but only an equity of redemption. That right he 
ean assert only by a bill to redeem; for at law he is without 
remedy.—2 Jones on Mortgages, § 1116; Daniel v. Coker, 70 
Ala. 260; Garland v. Watson, 74 Ala. 323; Heily v. Long- 
shore, at present term. 

According to the principles declared above, the receipt of 
rents and profits by a mortgagee in possession, is in no sense a 
payment on the mortgage debt, until they are so decreed after 
taking an account in a suit to redeem or foreclose. Tere, then, 
we have all the leading principles of an equity jurisdiction. 
The title asserted is only equitable. The defendant against 
whom relief is prayed, fills the relation of bailiff, or trustee ; 
and the account to be settled rests on equitable principles, and 
may be otherwise too complicated for the stubborn rules of a 
law forum. Can it be that the legislature intended to transfer 
this jurisdiction to a court of law, and to allow all these intri- 
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eate and complicated equity questions to be discussed and de- 
termined before a jury‘ To so hold, not to mention other re- 
sults, would be to clothe the courts of law with the authority 
and jurisdiction of suits to redeem, instituted by mortgagors 
out of possession, against mortgagees in possession. We can 
not believe the legislature so intended. We therefore hold, 
that when thestatute speaks of the “ payment of a debt secured 
by mortgage,” it means a payment in fact, and not a receipt of 
rents and profits, which only becomes payment when so decreed 
on an equitable accounting. 

The present suit is not technically a bill to redeem. It does 
not seek to disincumber the title, and have it revested in the 
mortgagor. Perhaps, by the sale of the land under the order 
of the Probate Court, the complainants parted with all power 
over and interest in that question, with which the statute had 
clothed them. The rule of caveat emptor applies in such sales, 
and it may be that only the purchaser is interested in the right 
to redeem. But, in making the sale, they did not part with 
any right they had to previously accrued rents. The purpose 
of the present bill is to have an aecount of the rents and profits 
against the mortgagee’s transferree in possession, and to have 
any surplus of such rents and profits, by the decree of the court, 
secured in their hands, as assets of the insolvent estate of their 
intestate. Such bill, in the nature of things, must conform to 
the rules governing bills to redeem, to the extent we have dis- 
cussed those rule above. 

There is another reason why we think the injunction in this 
ease should not have been dissolved. There is a rule, that 
when a cross demand, rightfully held, can not be made availa- 
ble by suit at law, and yet, ex aquo et bono, ought to be received 
as payment, chancery, in the exercise of its restraining powers, 
will intervene, and compel the one having this legal advantage 
to do justice. Cases of insolvency furnish illustrations of this 
rule. Demands purely legal are often thus liquidated, one 
by the other.— Zuseumbia, C. & D. P. BR. Co. v. Rhodes, 8 Ala. 
206; /ngraham v. Foster, 31 Ala. 123; Tate v. Evans, 54 Ala. 
16; Wood v. Steele, 65 Ala. 486; Chambers v. Ala. Iron Co., 
67 Ala. 353; High on Injunctions, § 243; 1 Pom. Eq. § 189 ; 
Campbell v. Conner, ante, p. 211. 

It may be urged that Mrs. Houston is not averred to be in- 
solvent, and that therefore the rule does not apply in this case. 
It is averred that she is a married woman, and was such at the 
time her right to the lands acerued—1878 or ’9. Title aceru- 
ing to her at that time would be, prima facie, her statutory 
separate estate, and she could not be sued either at law or in 
equity on such a demand as Farris & McCurdy assert in this 
suit.— Lee v. Tannenbaum, 62 Ala. 501. If it were shown she 
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had been relieved of the disabilities of coverture, this would not 

authorize a suit at law against her, on the present claim. 

Dreyfus v. Wolffe, 65 Ala. 496; Cohen v. Wollner, 72 Ala. 

233. The record does not show she had been relieved of the 

disabilities of coverture. 

The present bill is one in the nature of a bill to obtain the 
benetit of a set-off. Should Mrs. Houston Je allowed to en- 
foree her judgment by execution, Farris & MeCurdy will be 
without remedy to enforce the repayment of the money to 
them ; as much so as if Mrs. Houston was shown to be insol- 
vent. This is good ground for injunction to prevent irrepara- 
ble mischief. 

The decree of the chancellor is reversed, and here rendered 
reinstating the injunction. 


CLorron, J., not sitting. 
tw] 


Ex parte Cincinnati, Selma & Mobile 
Railway Co. 


Application for Mandamus to Cireuit Court, in matter of 
Garnishment against Corporation. 


1. Compelling answer by garnishee in open court.—A garnishee ‘may, 
if required by plaintiff, be examined orally in the presence of the 
court’’ (Code, §3293) ; and this statutory provision, which is mandatory, 
is expressly made applicable to private corporations (§ $267), and may 
be enforced against them by attachment, or by judgment nis? for want 
of answer, made absolute on continued refusal. 


This was an application by petition, in the name of the 
Yineinnati, Selma & Mobile Railway Company, a private cor- 
poration, for a writ of mandamus, or other appropriate writ, 
to the presiding jadge of the Cirenit Court of Montgomery, 
Hon. fos P. Hubbard, commanding him to vacate and set 
aside an order made during the June term of said court, 1885, 
in a cause therein pending, in which the State of Alabama 
was plaintiff, Fred. Wolffe was defendant, and the petitioner 
was summoned by garnishment as the debtor of said Wolffe. 
A conditional judgment was rendered against the garnishee for 
want of an answer, but this judgment was set aside, on its mo- 
tion, and an answer was filed in its name, “by H. L. Wright, 
cashier and treasurer of said corporation,” denying any indebt- 


edness on its part to said Wolffe. On the filing of this 
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answer, “the same being read and examined by the plaintiff, 
by attorney, plaintiff immediately moved the court to require 
the company to appear and be examined orally, as such garni- 
shee, in the presence of the court, at the next term thereof ;” 
and the court granted the order as prayed, against the objection 
and exception of the garnishee. The bill of exceptions, re- 
citing these proceedings, is made an exhibit to the petition 
filed in this court, which seeks to have this order set aside 
and vacated. 


Brooks & Roy, for the petitioner. 


STONE, C. J.—Chapter 1, Title 2, Part 3 of the Cdde of 
1876, commencing with section 3252, relates to attachments at 
law. Sections 3267 and 3293 are parts of that chapter. See- 
tion 3298 enacts, that “The garnishee must answer upon oath, 
according to the terms of the citation, within the first three 
days of the return term of the attachment, and may, if re- 
quired by plaintiff, be examined orally in the presence of the 
court.” The meaning of this section is, that in garnishment 
causes, it rests with the plaintiff whether he will require the 
garnishee to submit to an oral examination in open court. 
May, in this statute, means must, for a third person is inter- 
ested de jure in the enforcement of its provisions.—2 Brick. 
Dig. 462, ss 29,30. The enforcement of this right by the court 
can be secured by attachment to compel an answer, by striking 
the written answer from the file, if there be one, and, the gar- 
nishee refusing to answer further, by giving judgment n7s7 
against him for want of an answer, and by making it ab- 
solute, if he persist in his refusal.—Code, § 3298; 1. Brick. 
Dig. 179, § 356. 

Section 3267 of the Code provides, that “The provisions of 
this chapter are applicable to all private corporations, and all 
affidavits required to be made under its provisions may be 
made by the president, cashier, secretary, or any other duly 
authorized agent of such corporation; and such corporation 
may do and be dealt with under its provisions in the same 
manner as if they were natural persons.” This is manifestly a 
change of the common-law mode of official action by a cor- 
poration; for, at common law, corporate acts were performed 
under the seal of the corporation. (Garnishment is a species 
of attachment, and the purging of the conscience of some one 
having knowledge of the facts, is necessary to its successful 
administration. Hence the legislative change, by which a 
sworn personal answer is secured. And, under this statute, 
corporations “may do and be dealt with, in the same manner 
as if they were natural persons ;” that is, they may be required 
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to answer orally, to have their answer rejected, if they refuse 

to answer when so ordered, and to have judgment rendered 

against them for want of an answer.—See M. ct 4. RB. BR. Co. 

v. Hlartwell, 43 Ala. 508. 

The answer may be made by the “president, cashier, secre- 
tary, or any other duly authorized agent of such corporation.” 
The legislature can not be supposed to have intended that the 
corporation may, at its mere pleastire, authorize one of the 
named ofticers, or any other agent it may appoint, to attend 
and make answer for the corporation. It might seleet an 
agent with intentional reference to his want of knowledge of 
the facts about which he is to be interrogated. The intention 
was, that the answer should be made by some person cognizant 
of the facts, whether that person was president, cashier, secre- 
tary, or some other agent of the corporation. A failure to 
answer by some officer or agent who can answer knowingly, 
would authorize a judgment for want of an answer, subject to 
be made final as in other cases. 

Mandamus denied. 


Trimble v. Fariss. 


Bill in Kyuity by Creditor, against Devisees of Deceased 
Debtor. 


1. Liability of lands, descended or devised, to payment of debts; defenses 
against, by heirs or derisees.—Lands descended or devised are by law 
subject to the debts of the deceased owner; but, in any suit or proceed- 
ing seeking to subject them, whether by the personal representative or 
a creditor, the heirs or devisees may plead the statute of limitations, 
or set up any other defense which would be available to the personal 
representative, or to the decedent if living, when sued by the creditor ; 
and the fact that the creditor himself became the personal representa- 
tive, neither avoids the bar of the statute of limitations, nor affects the 
right of the heirs or devisees to plead it. 

2. Right of retainer by executor or administrator, and presumed extin- 
guishment of debt; at common law, and under statutes.—At common law, 
an executor or administrator had the right to retain for his own debt 
out of any legal assets that came into his hands, in preference to other 
creditors of equal degree ; and having this right, when assets came into 
his hands, which he might apply, the law made the application, and 
his debt was regarded as extinguished. But this principle is moditied 
by. the statutory provisions governing the administration and settlement 
of estates, which restrict the rights and powers of executors and ad- 
ministrators, forbid any preference among debts of equal degree, and 
require an order of court for the sale of property before it can be ap- 
plied to the payment of debts; and under these statutory ‘provisions, if 
an administrator accounts fully for all assets that have come to his 
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hands, not ret: lining for his own debt, nor exercising his statutory rights 
to procure a sale of the property, the heirs or devisees may set up the 
statute of limitations in defense of a suit to subject the lands. 

3. Answer and cross-bill, as between co-defendants.—One defendant 

can not obtain active relief ‘against another, without becoming himself 

an actor; and an agreement of record, signed by the complainant and 
some of the defendants, that the latter should be entitled to the same re- 
lief under their answers as under cross-bills regularly tiled, would not 
authorize relief against other defendants who did not sign the agree- 
ment. 

4. Conelusiveness of judgment or decree.—A judgment or decree on 
the merits, rendered by a court of competent jurisdiction, is conclusive 
asa bar, or as matter of evidence, not only of the questions actually 
litigated, but of all questions within the issues that could have been 
properly litigated and decided; but not in respect to any matter which 
is to be inferred from the record by argument; and when the record is 
relied on as a bar, ina subsequent suit, it must show with reasonable 
certainty that the questions, though not necessarily within the issues, 
were actually presented and litigated, or were so included in the issues 
that their determination was necessary. 

5. Same.—Under a bill in equity by a creditor, asking the settlement 
of a deed of assignment, by which the grantors devoted their property 
thereby conveyed to the payment of debts due by them individually 
and as partners, a decree being rendered in favor of a creditor who was 
a defendant, and whose answer was, by agreement, taken as a cross- 
bill, by which the amount of his debt was ascertained, and payment 
decreed out of the assigned property ; such decree is not conclusive as 
against the heirs and devisees of a deceased partner, who, though de- 
fendants to the former suit, were not parties to the agreement, when 
the creditor seeks to subject their lands to the payment of his debt. 


Arrrat from the City Court of Montgomery, in Equity. 

Heard before the Hon. Tos. M. Arrincron. 

The bill in this case was filed on the 22d October, 1883, by 
Julius B. Trimble, as administrator with the will annexed of 
Francis Bugbee, deceased, against the surviving executor 
(Robert C. Fariss) and the children of William B. Fariss, de- 
ceased, as his heirs and devisees; and sought to subject certain 

real estate, which the defendants held under the will of said 
W. >. Fariss, to the payment of a debt which the said Fariss, 
at the time of his de: ith, owed to said Bugbee. This debt was 
evidenced by a promissory note, dated March 14th, 1862, and 
payable on the Ist April next after date; which note was for 
$6,000, was signed by said W. B. Fariss and Cyrus Phillips 
jointly, and was given for money loaned before that time to 
them as partners by said Bugbee. The firm of Phillips & 
Fariss had been changed a short time before this note was 
given, and a new firm formed under the name of Phillips, 
Fariss & Co., of which said Robert C. Fariss became a part- 
ner; but the bill alleged that no change in the character of the 
debt was effected or intended by the execution and acceptance 
of said note, and that it still continued the partnership debt 
of Phillips & Fariss. W. B. Fariss died in 1866, and Robert 
C. Fariss and said I. Bugbee were duly appointed and qualified 
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as the executors of his last will and testament, which was duly 
admitted to probate, his children being legatees and devisees 
under its provisions. Said executors made two annual or par- 
tial settlements, in which, as the bill alleged, they fully ac- 
counted for all the assets which had come into their hands, 
“and which are correct as to the matters embraced therein ;” 
but the said debt to Bugbee was not included or mentioned in 
either of these settlements. Bugbee died in April, 1877, 
never having made a final settlement of his accounts as exeeu- 
tor of said Fariss; but the bill alleged that he never received 
any assets of said estate after the “last of said partial settle- 
ments. His widow was appointed and qualified as his exeen- 
trix, in May, 1877; and in September, 1883, after her death, 
letters of administration de bonis non were granted to the 
complainant. 

The firm of Phillips & Fariss, at the time of its dissolution, 
owned certain city lots and other property in Montgomery, 
and a plantation in Bullock county, called the Baldwin place, 
and owed no other debts than that due to Bugbee. The firm 
of Phillips, Fariss & Co., their successor in business, acquired 
another plantation in Bullock county, called the Germany 
place, and became indebted to Mrs. Mary Bb. Blanton (then 
Craik), Mrs. E. C. Clements, and others; and after its dissolu- 
tion, a new partnership being formed, of which Jno. W. 
McQueen was a partner, said Phillips and Robert C. Fariss be- 
came indebted to McQueen and others. Being thus indebted, 
on the 6th April, 1870, said Phillips and R. C. Fariss exe- 
cuted a deed of assignment to Geo. W. Stone and F. II. War- 
ren as trustees, for the benefit of their creditors ; reciting 
therein the debts of said several firms, the real estate belonging 
to them, the individual debts of the grantors, and the property 
owned by them; and directing that the property should be 
sold, and the proceeds applied “in the same manner, and upon 
the same principles, as a court of equity would marshal and 
appropriate the same.”—See the provisions of the deed set out 
in full, in //atchett v. Blanton, 72 Ala. 424. 

On the 13th December, 1875, Mrs. Blanton filed her bill in 
said Chancery Court, against said trustees, said Phillips and 
R. C. Fariss, the children of W. LB. Fariss, deceased, Bugbee, 
and the other creditors; asking a reformation of this deed of 
assignment, in the matter of an alleged mistake in describing 
partnership property as belonging to the partners individually, 
a foreclosure of the deed by a sale of the property, and the 
application of the proceeds to the payment of the several debts, 
partnership and individual, according to the principles of 
equity. An answer to the bill was filed by Bugbee, as fol- 


lows: “Respondent admits all the allegations of said bill, ex- 
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cept only so much thereof as asserts the right of complainant 
and E. C. Clements, as creditors of Phillips, Fariss & Co., to 
share in the assets of the tirm of Phillips & Fariss, or that the 
assets of said firm of Phillips & Fariss are of value more than 
sufficient to pay the partnership debts: these allegations are 
denied. Respondent admits, also, and avers that he is a cred- 
itor of Phillips & Fariss, and also of Cyrus Phillips, as alleged 
in the bill; and that the debts due him by said firm, and by 
said Phillips, are wholly unpaid.” A guardian ad litem was 
appointed for the children of W. B. Fariss, who tiled a formal 
answer for them; and answers were filed by other defendants. 
A decree pro confesso was taken against R. C. Fariss. After- 
wards an agreement of record was entered into, signed by the 
solicitors of all the adult parties, as follows: “ Whereas, Cyrus 
Phillips has filed an answer and cross-bill in this cause, and 
IF. 1. Warren and Geo. W. Stone, trustees, have also filed an 
answer and cross-bill: and whereas the original cause is now at 
issue as to all the defendants, but neither of the cross-causes is 
now at issue: Now, therefore, to expedite the hearing, and 
save further costs, it is agreed that the defendants, Cyrus Phil- 
lips, F. H. Warren and Geo. W. Stone, trustees, /. Bugbee, 
M. C. Talbird and H. C. Talbird, and Geo. W. Nixon as 
administrator of Jno. W. MeQueen, shall each and severally 
have and be entitled to the same relief, upon their several and 
respective answers, as upon cross-bills filed by them severally, 
setting up their respective interests as shown by the original 
bill and their respective answers thereto; and that the answer 
of each of said defendants shall be regarded and _ held, as 
against the complainant, and as against each of the above 
named defendants, as a cross-bill, upon which the defendant 
making such answer shall be entitled to the same relief as upon 
a cross-bill regularly filed and at issue by a general denial of all 
matters not admitted in the pleadings.” 

The cause being submitted for decree on pleadings and 
proof, the chancellor assumed jurisdiction of the trust created 
by the assignment, and ordered an account to be stated by the 
register, as to the partnership and individual debts, and the 
property subject to each; and on the coming in of the regis- 
ter’s report, which was confirmed, rendered a final decree, 
declaring that Mrs. Blanton “and F. Bugbee as a creditor of 
Phillips & Fariss,” the amount of whose debts was ascertained, 
“are entitled to relief,” and ordering a sale of the city property 
and the Germany place (the other plantation having been 
already sold by the trustees), and the application of the pro- 
ceeds of sale to the debts according to the priorities declared. 
By said decree, the amount of Bugbee’s debt, with interest to 
June Ist, 1877, was ascertained to be $11,481.85, and he was 
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declared to be the only creditor of the firm of Phillips « 
Fariss. This decree was reversed by this court un appeal, at 
the instance of McQueen’s administrator, and the cause was 
remanded, as shown by the report of the case—//atchett v. 
Blanton, 72 Ala. 423-38. The city lots in Montgomery hav- 
ing been sold by the register under this decree, before its re- 
versal, Mrs. Bugbee, as executrix, became the purchaser, and 
entered a credit on the decree for the amount of the purchase- 
money ; but this purchase was set aside, after the reversal and 
remandment. The bill in the present case set out the sub- 
stance of the proceedings in the former suit, and there is an 
agreement of record, signed by the solicitors of both parties, 
that the record of that suit may be considered as an exhibit to 
the bill. The complainant claimed that his debt, as ascertained 
by the decree in that suit, was due and unpaid, except a par- 
tial payment of about $2,000 made by said R. C. Fariss as ex- 
ecutor; averred that he was the only creditor of the estate of 
W. B. Fariss, and asked that the lands devised by him to his 
children be subjected to the payment of said debt. 

The children of W. B. Fariss demurred to the bill, “because 
it shows that complainant’s said demand is stale, and because 
it is barred by the statute of limitations of six years, and be- 
cause the same has been adjudicated against the complainant 
in said cause of Blanton v. Stone & Warren et al.” The 
court sustained the demurrer, “on each of the grounds assigned 
therein,” and dismissed the bill; and the decree is now as- 
signed as error. 


Troy, Tompkins & Lonpon, and Perrvs & Dawson, for 
appellant.—1. The decree rendered in the former suit estab- 
lished the amount of the complainant’s debt, and its validity 
as a claim against Phillips & Fariss, individually and as part- 
ners. This suit is founded on that decree, and is prosecuted 
against persons who were parties to the former suit. As 
against them, the cause of action being the same, the former 
decree is conclusive of every defense which might have been 
urged in the suit, whether it was set up or not. The infaney 
of these defendants, and the fact that no personal decree was 
then rendered against them, do not affect the conclusiveness 
of the estoppel.— Coffin v. McCullough, 30 Ala. 207; Hender- 
son v. Henderson, 3 Hare, 100, 115; Aurora City v. West, 
7 Wall. 102; Davenport v. Bartlett, 9 Ala. 179; MeDougald 
v. Rutherford, 30 Ala. 253; Freeman on Judgments, §§ 23-30, 
249, 254; Bigelow v. Windsor, 1 Gray, 299; Preston v. 
Dunn, 25 Ala. 307; Johnson v. Everett, 9 Paige, 636; Watt 
v. Watt, 37 Ala. 548; Hutton v. Williams, 60 Ala. 107; 
Waring v. Lewis, 53 Ala. 615; Cromwell v. County of Sac, 
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94 U.S. 356; Steam Packet Co. v. Sickles, 24 How. 341; 

Brunhild v. Freeman, 80 N. C. 212: Warehouse Co. v. Jones, 

62 Ala. 550; Mayor v. Wharf Co., 63 Ala. 611. 

2. The statute of limitations is no bar in this case. The 
note was merged in the decree, and this suit is founded on the 
decree, which is a new debt.—Freeman on Judgments, $$ 216, 
217. But the note was not barred at the death of W. B. 
Fariss, or at the time Bugbee became his executor; and not 
being able to sue himself, the statute of limitations did not 
run against him. The debt was merged by his appointment 
and qualification as executor, and his right of retainer could 
ouly be exercised on a settlement of his accounts. There is 
no distinction between real and personal property, in its lia- 
bility to the payment of debts, except that the personalty must 
be first exhausted. The right of retainer exists as to each 
kind of property, and an executor may retain his debt out of 
the proceeds of land sold.—2 Kent’s Com. 427; Livingston v. 
Newkirk, 3 Johns. Ch. 312; 1 Story’s Equity, § 522a; Pren- 
tice v. Dehon, 10 Allen, 353; Calhoun v. Fletcher, 63 Ala. 
580; Velson v. Murfee, 69 Ala. 603; Clark v. Know, 70 Ala. 
GOT; Spencer v. Spencer, 4 Md. Ch. 369; Brown v. Stewart, 
[h. 456; 1 Gill, Md. 32; //icks’ Appeal, 2 Penn. St. 280; 
Sims v. Sims, 30 Miss. 841; 2 Wms. Executors, 894; Avent v. 
Pickering, 2 Keene, 1; 2 W. Bla. 965; 3 Burr. 1380. There 
has never been a final settlement of the accounts of the exec- 
utors, and the debt can not be barred until an action to compel 
a settlement is barred. The bill avers, also, that there was a 
partial payment of the debt in 1878, by a conveyance of lands 
in Shelby county by the surviving executor.—Scott v. Ware, 
64 Ala. 184. 

GuntEk & Bakery, contra.—Is there any limit to the 
period within which an executor, who was a creditor of the 
testator, must institute proceedings to subject the lands to the 
payment of his debt? In this case, the complainant’s debt 
matured in 1862; the debtor died in 1866, and the creditor 
qualitied as his executor; and on his death in 1877, not having 
retained for his own debt, his executrix qualified, and contin- 
ued in oftice for more than six years, without any effort to 
subject the lands to the payment of the claim now asserted 
against the heirs. That an executor may retain his own debt 
out of any personal assets that come into his hands, and that 
he may pay, out of those assets, a debt barred by the statute 
of limitations, are propositions well settled on principle and 
authority. Bnt he has no estate or interest in the lands de- 
scended or devised; and when he attempts to exercise his 
statutory powers to subject them to sale, or when the creditor 
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himself attempts to subject them to the satisfaction of his 
debt, the heirs or devisees may plead the statute of limitations, 
or set up any other defense ‘which would be available to the 
decedent himself if living.— Zeague v. Corbitt, 57 Ala. 529; 
Miller v. Irby, 63 Ala. 484; Scott v. Ware, 64 Ala. 174; 
Steele v. Steele, 64 Ala. 438. 


CLOPTON, J.—There can be no question that, when a 
proceeding is instituted by the personal representative, or by 
a creditor of the decedent, to sell descended or devised lands 
for the payment of debts, the heir or devisee may interpose 
any defense which would have availed the intestate or test: itor, 
‘if living and sned on the debt, or which the personal represen- 
tative could have interposed if sued at law. If the claim is 
barred by the statute of limitations at the time the proceeding 
is commenced, the defense is available to the heir or devisee, 
notwithstanding any intervenient act, admission, or omission 
of the personal representative. When suit is brought against 
the executor or administrator, on a debt owing by. the dece- 
dent, before the statute has perfected a bar, the demand 
merged in the judgment, if any is rendered, and it becomes 
a valid subsisting claim until barred. But a judgment, 
founded on a claim that was barred by the statute of limita- 
tions at the time of the suit against the personal representa- 
tive, does not preclude the heir or devisee from successfully 
interposing a plea of the statute.—WStee/e v. Steele, 64 Ala. 433 ; 
Neott v. Ware, 64 Ala. 174: Bond v. Smith, 2 Ala. 600. 

The general rule is not controverted ; but it is insisted that 
it has no application in a case where the personal representa- 
tive is a creditor of the decedent at the time of his death—that 
in such case the debt due to the eXecutor or administrator is 
merged by his appointment and qualification, and since he is 
the same person to pay and receive, and can maintain no action 
for the recovery of his debt, the statute of limitations does 
not run, and his only remedy is his right of retainer on a set- 
tlement of his accounts. 

The common-law right of retainer by a creditor, who be- 
comes the personal representative of the estate of his debtor, 
though not abrogated, has been materially moditied by the 
operation of our statutes, restricting the rights and powers of 
an executor or administrator, and governing the administration 
and settlement of estates. At common law, an executor or 
administrator has a right to retain out of legal assets for a debt 
due.to him from the deceased, in preference to all other ered- 
itors of equal degree. The remedy i is created by the operation 
of law, and rests on the principles, that the creditor who first 


commences suit is entitled to preference in payment, and as 
VoL. LXXVIII. 























1884. } OF ALABAMA. 267 
[Trimble v. Fariss. | 

the executor or administrator can not sue himself, unless he 
has the right to retain, he would be subjected to the loss of 
his own debt, where the estate is insolvent. In 2 Wms. on 
Ex’rs, § 1040, it issaid: ‘“ Thus, from the legal principle of 
the priority of such creditor as first commences an action, the 
doctrine of retainer is a natural deduction.” Under our 
statutes, an executor or administrator has no right to pay one 
creditor in preference to other creditors, there being no prior 
existing lien in his favor; and the legal principle of priority, 
which existed at the common law, does not prevail. The 
policy of our law is equality between creditors; and a care- 
fully organized system for the settlement of insolvent estates 
has been provided by statutes, by which the creditors of the 
deceased share, pari passu, in his assets, real and personal. 
An administrator of an insolvent estate, having a claim which 
originated in the life-time of the deceased, is required, as other 
creditors, to file such claim in the mode, and within the time 
prescribed by statute, or it is barred. When his claim is filed 
as provided by statute, it is open to contest by the other cred- 
sturs, or by the heirs of distributees; and if allowed, he is en- 
titled to receive only his ratable proportion of the moneys of 
the estate applicable to the payment of the general debts; 
which he may retain, because a judgment in his own favor 
can not be rendered against him; but he does not retain by 
his own volition, or as the mere act of the law. The amount 
to which he is entitled is judicially ascertained, and he is 
allowed to retain it by the order or decree of the court. In 
cases of insolvent estates, the common-law right of retainer is 
incompatible with the provisions of the statutes. 

At common law, the personal representative was vested, not 
only with the legal title to the personal assets of the deceased, 
but also with the absolute power to alien or dispose of them. 
Neither creditors nor distributees could pursue them in the 
hands of his alienee, in the absence of collusion or bad faith. 
Ile was authorized, without any license or order of court, to 
make absolute sale, and pass the absolute title. Ilaving the 
power of alienation or disposition, and having the privilege of 
paying his own debt in preference to other creditors of equal 
degree, whether the estate was solvent or insolvent, when per- 
sonal assets came into his possession sufficient to pay his debt, 
which could be legally applied to its payment, the law, eo in- 
stunti, made the applic: ition, and the debt was thereafter re- 
garded as extinguished. ‘ Because,” as is said in Woodward 
v. Darcy, Plow. 185, “in judgment of law, he is satistied be- 
fore; for, if the executor has as much goods as his own debt 
amounts to, the property of these goods is altered, and vested 

himself—that is, he has them as his own proper goods, in 
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satisfaction of his debt, and not as executor; so that there is a 
transmutation of property by operation of law.” While the 
personal representative is vested with the legal title to all the 
personal assets of the decedent, and has the same power of dis- 
position and transfer of the choses in action which he possessed 
at common law, no transmutation of property, as to the tan- 
gible, visible, personal property, the proper subject of sale, can 
occur by operation of law, under our statutes. The statutes 
prohibit an executor or administrator from selling or disposing 
of such property, otherwise than by sale under an order of the 
Probate Court. While all the personal assets, not exempt 
from the payment of debts, may be legally applied to their 
payment, the personal representative has no power to thus ap- 
ply the tangible, visible property, without first converting it 
into money by authority of the court. The right of retainer 
extends only to the assets which are in such form and condition 
that he can legally apply them directly to the payment of 
debts, and pass the title and ownership. 

On the death of a person, the legal title to his lands immedi- 
ately descends to his heir, or passes to the devisee, as the case 
may be. No privity of relation, in respect to the real estate, 
exists between the heir or devisee and the personal representa- 
tive. He is, by statute, clothed with ‘powers and charged with 
duties in reference to the lands, but takes no title or estate. 
These powers he must exercise in the mode, and for the pur- 
poses prescribed by the statutes. The heir or devisee’s right of 
possession, use, and alienation is subject to these powers, but is 
not intercepted, until the personal representative exercises, or 
takes steps to exercise, his statutory power to rent or sell. The 
executor or administrator has no authority, other than as con- 
ferred by statute, to interrupt the rights, or divest the title of 
the heir or devisee. By statute, the lands of a decedent are 
charged with the payment of his debts, when the personal 
property is insufficient, and constitute legal assets ; but they do 
not come into the possession, or under the control of the per- 
sonal representative, except by and until the exercise of his 
statutory powers. If he rents them, the rent, and if he sells 
under an order of the court the proceeds of sale, are assets. To 
the moneys arising from the rent, or a valid sale of lands, the 
right of retainer may extend, but not to the lands as such. 

As the doctrine of retainer relates to such assets only as the 
executor or administrator may legally apply to the payment of 
debts, without change of their shape or condition, and which 
may, by operation of law, become his own property on such 
application being made to his own debt, it logically follows, 
that he is not entitled, on the final settlement of his accounts 


in the Court of Probate, to the remedy of retainer for a debt 
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due him, out of personal property remaining in specie, which 
ean be sold only under an order of court, or out of lands un- 
sold. On such settlement, he may charge the estate with the 
amount of his debt as paid by him; and on the ascertainment 
of a balance due him, a decree may, under the statute, be ren- 
dered in his favor against the administrator de bonis non, if 
any, to be collected as like judgments in favor of other cred- 
itors ; and if he makes final settlement and distribution, without 
having first converted a sufticiency of the property into money 
to pay his debt, he is without remedy by his own daches.—Code 
of 1876, § 2539; Moore v. Lesueur, 33 Ala. 237. 

In Anight v. ‘Godbolt, 7 Ala. 304, it was held, that an ad- 
ministrator is entitled, on final settlement, to show a retainer 
of assets for a debt due himself, though within the har of the 
statute of limitations, but without the ‘period of time when the 
presumption of payment arises; and such is the general rule. 
The principle on which the rule rests is, that an administrator 
is under no legal duty to plead the statute of limitations, and 
a failure to interpose the defense will not operate to deprive 
him of a eredit for the amount of a judgment recovered 
against, and paid by him, though the demand on which the 
judgment is founded was barred when the suit was commenced, 
unless there is collusion or bad faith in suffering the judgment; 
and that it is unreasonable that an administrator should have 
the power to charge the estate with a debt due to another, 
though within the bar of the statute, and yet be remediless as 
to his own. The rule applies only when the administrator is 
accounting for personal assets, which he may charge by omit- 
ting to plead the statute, or by reviving the ‘demand by an ex- 
press promise in writing. It has no application to the real 
estate, on which the administrator can create on such charge. 
In Teague v. Corbitt, 57 Ala. 529, where .the administrator 
claimed a credit for the amount of a judgment recovered 
against him, which was founded on a demand within the bar 
of the statute, and to reimburse him the payments made by 
him on the judgment it was necessary that he be allowed to 
retain from the assets in his hands arising from the sales of de- 
scended lands, made under decrees of the Probate Court, it 
was held that “the money for which the lands were sold, as to 
the heirs, and as to all questions of charge or liability, or of 
descent or succession, must be regarded as a substitute for the 
lands; and that the heir could protect himself against the 
claim of the administrator to retain from the real assets, by 
showing that the demand on which the judgment is founded 
was, at the time of the commencement of the suit, barred by 
the statute of limitations. It may be conceded, that an execu- 
tor or administrator will be allowed to retain, on the final set- 
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tlement of his accounts, for a debt due him, out of any prop- 
erty to which he has title, and which may be legally appropri- 
ated to its payment, though other legal remedies for its collec- 
tion are barred, on the same principle that the court will not 
deprive a person of property held by him in trust, without re- 
imbursing him for any expenditures made on account of the 
trust estate. But the personal representative has no estate in, 
or title to lands descended or devised, and no trust attaches to 
them, at least until he assumes possession and disposition by 
his statutory authority. The reason on which is rested the ne- 
cessity of, protecting an exeentor or administrator, by allowing 
him to retain for a debt due him from the personal assets, does 
not apply when he seeks payment from the real assets. 

As counsel have pressed on our attention with ability the 
right of retainer, as supporting the proposition, that a debt to 
the exeentor can not be barred until an action to compel a set- 
tlement of his administration is barred, we have considered the 
doctrine in relation to the estates of decedents under our stat- 
utes, for the purpose of showing its inapplicability to the case 
made by the present bill. We do not understand, however, 
that the complainant’s title to relief is founded by the bill on 
the right to retain from the lands for the debt due to his tes- 
tator. It alleges, substantially, that Francis Bugbee, the testa- 
tor of complainant, was one of two executors of the estate of 
William Bb. Fariss, who were appointed and qualified in 1866. 
Bugbee continued to act as such executor until April, 1877, 
when he died. Fariss, at the time of his death, was indebted 
to Bugbee, by a note payable April 1, 1862. During the 
period Bugbee was executor, he and his co-executor made two 
annual or partial settlements, without retaining for his own 
debt, in which settlements they accounted for all the assets 
which had come into their hands; and no final settlement has 
ever been made. The bill was filed October 22, 1883, by com- 
plainant as administrator with the will annexed of Bugbee, 
against the surviving executor and devisees of Fariss, to sub- 
ject the devised lands to the payment of the debt due by 
Fariss to Bugbee. At the time of Bugbee’s death, his term 
as executor ceased. I]is exeentrix was appointed and qualified 
in May, 1877; and more than six years expired after her ap- 
pointment before the bill was filed. In neither of the annual 
settlements made during his life did he claim the right to re- 
tain for his debt, and no final settlement has been made, 
whereby the remedy by retainer could be resorted to. The 
bill is filed by complainant, not for a final settlement of his 
administration, but as a creditor, claiming and seeking to sub- 
ject the lands to the payment of the debt. Where the execu- 
tor has in his hands assets to which he has title, and which 
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may be legally applied to the payment of his debt, the law 
makes the application, and his debt is extinguished. He ean 
not claim his debt, in his capacity of creditor, as a subsisting 
demand. The complainant, therefore, may be regarded as 
having waived the right of retainer, if there was any, and as 
having elected to proceed on his rights as creditor, and not in 
the character of executor. The question raised is, can the 
devisees, under these cireumstances, protect themselves against 
the claim, on the ground that it is barred by the statute of 
limitations? Another question arises, as to whether the devi- 
sees are concluded by a decree in another suit, which will be 
considered hereafter. 

Conceding that the executor, on account of its incongruity, 
could not sue himself, nor his co-executor, and obtain a per- 
sonal judgment, and that for this reason the running of the 
statute of limitations must be regarded as suspended, so far as 
it affects the charge on property subject to levy and sale under 
execution on such judgment, if it were in favor of another 
creditor; the suspension does not extend beyond the scope of 
the necessity. Ilis relation to the lands and devisees as execu- 
tor presented no legal obstacle to the institution of the statu- 
tory proceeding to sell the lands for the payment of the debts, 
which, there being no power in the will to sell for the purpose, 
he was expressly authorized to institute, and which it was his 
duty to institute if the personal property was insufficient. 
Such proceeding is a suit by the executor, to which the de- 
visees are the adversary parties. In Steele ». Steele, supra, 
speaking of the power of the personal representative to divest 
or incumber the title to the realty, it is said: “Until he takes 
possession, sells under a power conferred by the will, or begins 
the exercise of some one of the statutory powers, under which 
he may obtain an order of sale, he has done nothing to which 
the heir or devisee is a party, or by which they can be con- 
cluded. Ile may revive a debt by partial payment, or prom- 
ise; he may submit to a recovery of judgment. These are 
not the acts of the heir, for in these respects he is not their 
representative. They do not derive their title through him. 
All he may do or suffer, as affecting their landed estates, is 
res inter alios acta; and when an effort is made by the per- 
sonal representative, or another, to intercept the descent, and 
appropriate the lands to the payment of the alleged debts of 
the ancestor, the heirs or devisees for the first time become 
parties to the record; and they then come into court with all 
their rights of defense unimpaired. They bring with them 
the same rights to plead, call for proof, and make defense, as 
if no litigation had preceded.” The statute of limitations is 
not suspended against the devisees, because of the creditor be- 
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ing the executor, as to a proceeding to subject the lands to the 
payment of his debt. The realty of a decedent is not subject 
to sale under an execution on a judgment against the personal 
representative. A separate and distinct proceeding 18 requisite 
to sell the lands. As the personal representative can not ex- 
tend the period of the statute by partial payment, or promise 
in writing, or suffering judgment—by uo positive act—-so as to 
charge the real assets; «@ fortior, he can not keep alive 
and continue in force his debt, so as to charge the realty 
by laches, or negligence—by mere passiveness—in com- 
mencing the proper proceeding for the purpose.—JM/¢/ler 
v. Irby, 63 Ala. 477. The complainant is not seeking to col- 
lect the debt out of the estate, the title to which is vested 
in his testator for the payment of debts, or out of which he is 
entitled to retain the amount; but he comes into a court of 
equity, like any other creditor, to collect the debt out of an 
estate to which his testator had no right or title as executor. 
When the executor has failed, or is unable to satisfy his debt 
out of the personal estate, and out of which he might have re- 
tained it, and then comes into a court of equity to subject the 
lands, which have passed to the devisees, no sufticient reason 
exists why they may not set up the defense of the statute of 
limitations, the same as if the claim was due to some person 
other than the executor. The fundamental difference is, that 
the title to the personal estate is in the executor or administra- 
tor for the payment of debts and distribution, and the title to 
the real estate is in the heir or devisee, and it can be subjected 
to the payment of debts only by some distinct mode author- 
ized by law. In such cases, the devisees may successfully in- 
terpose any defense, which their testator could have inter- 
posed, if living, or which they could have interposed, if the 
bill had been brought by any other creditor, the executor hav- 
ing no greater or other rights. 

It is further insisted, that the decree in the former suit of 
Blanton against Warren and others is conclusive on the rights 
of the devisees, and fixes their liability to complainant. The 
general rule, invoked by appellant, can not be questioned. A 
judgment or decree, rendered by a court of competent juris- 
diction on the merits, is conclusive, either as a bar, or as matter 
of evidence, not only of the questions actually litigated, but of 
all questions within the issues, that could have been properly 
litigated and determined. ‘The court requires the parties to 
that litigation to bring forward their whole case, and will not 
(except under special circumstances) permit the same parties to 
open the same subject of litigation in respect of matter which 
might have been brought forward, only because they have, 
from negligence, inadvertence, or even accident, omitted part 
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of their case.”— Henderson v. Henderson, 3 Ware, 100. Where 
the record is relied on, it must appear, not as matter of infer- 
ence, but with reasonable certainty, that the questions involved 
in the subsequent suit were litigated and decided in the former 
suit, either by having been actually presented and litigated, 
though not necessarily within the issues, or so included within 
the issues, that their determination was necessary to the judg- 
ment or decree.—Atrauss v. Meerteif, 64 Ala. 299. 

The bill in the former suit was brought by Mrs. Blanton for 
a two-fold purpose: first, to enforce the trusts created by an 
assignment made in 1870 by Phillips and Robert C. Fariss, for 
the benefit of the partnership creditors of Phillips & Fariss, 
and Phillips, Fariss & Co., and of the separate creditors of 
Phillips; and as auxiliary thereto, to subject to the payment of 
her claim the undivided interest of William B. Fariss in the 
real estate which had passed to the devisees; and, second, to 
subject to the partnership debts the undivided interest in cer- 
tain real estate, as partnership property, which Phillips had 
assigned for the payment of his individual debts. //atchett v. 
Blanton, 72 Ala. 423. William B. Fariss was a member of 
both firms. Bugbee, the devisees of William B. Fariss, Robert 
C. Fariss, and the other creditors provided for by the assign- 
nent, were made defendants, but neither of the executors of 
William B. Fariss was made a party in his representative 
rapacity. 

Conceding that the frame, purpose, and issues of the original 
bill were broad enongh to require the devisees of Fariss to 
bring forward any and all defenses they might have to the 
claim of Mrs. Blanton, and that a decree in her favor subject- 
ing to the partnership debts of Phillips, Fariss & Co. their 
entire interest in the real estate, which was their partnership 
property, is conclusive on the devisees; it is clear that, on the 
original bill and the mere answer of Bugbee, no decree could 
have been rendered in his favor subjecting the devised lands to 
his debt. One defendant ean not set up an interest adverse to 
another, without becoming an actor. Bugbee could have ob- 
tained no active relief against the devisees of Fariss, except by 
a bill of his own.—Cullum v. Erwin, 4 Ala. 452. No issne 
in respect to the debt due Bugbee by Phillips & Fariss, as a 
subsisting demand against the estate of Fariss, was presented 
by the original bill, which called on the devisees to plead or 
answer to the same. It is true there is an agreement in the 
record, that the answers of some of the defendants, including 
Bugbee, should be taken as cross-bills, and that they should 
he severally entitled to the same relief against the complainant 
and the defendants who signed the agreement, as upon cross- 
bills setting up their respective interests ; but the devisees of 
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Fariss were not parties to the agreement. The amount due 
Bugbee by Phillips & Fariss was a fact, the ascertainment of 
which was necessary and preliminary to the proper distribn- 
tion of the proceeds arising from the sale of the assigned prop- 
erty. Its ascertainment by the register under the decree of 
reference on the original bill. and the confirmation of his re- 
port by the court, can not be regarded as an adjudication that 
it is a valid subsisting claim against the estate of the deceased 
partner, but as the amount which Bugbee was entitled to be 
paid under the assignment, out of the proceeds of the assigned 
undivided interest of Phillips in the partnership property. 

If it were conceded, that the confirmation of the report by 
the register is a judicial determination of the amount due by 
Phillips and the estate of Fariss, it has not the foree of a per- 
sonal judgment against the devisees, and was not accompanied 
with an adjudication that the devised lands are subject to its 
payment: otherwise the present bill would have been unneces- 
sary. If the question now involved were within the issues in 
the former suit, the rendition of a decree for the sale of the 
undivided interest of Phillips in the real estate, coupled with 
a failure to decree that the lands which passed to the devisees 
are subject to the payment of the debt, and directing their 
sale, may be regarded as an adjudication of their non-liability. 
If not within the issues, when a subsequent suit is brought to 
subject the lands, the devisees may protect themselves by inter- 
vosing the defense of the bar of the statute of limitations. 

he record of a former judgment or decree is not conclusive, 
as evidence or bar, in respect to any matter which is to be in- 
ferred by argument from the reeord.— WeCravey v. Pemson, 
19 Ala. 430. 

Affirmed, and cause remanded, for such further proceedings 
as complainant may be advised. 


East Ala. Railway Co. v. Tenn. & Coosa 
Rivers Railroad Co. 


Statutory Action in nature of Ejectment, for Railroad. 


1. Former decision re-afirmed.—On the former appeal in this case 
(75 Ala. 516-30), it was decided that the plaintiff corporation had estab- 
lished its right to recover so much of the railroad, with right of way and 
superstructure, as it had located, cleared and graded at the time of its 
conditional sale and transfer to the purchasing corporation from which 
the defendant derived title; that said purchasing corporation, acquiring 
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its possession and rights under said conditional sale and conveyance, 
wis estopped from denying that plaintiff had ever procured the right of 
way from the owners of the freehold; that this estoppel was equally 
binding on the defendant, a derivative purchaser from said purchasing 
corporation ; and that neither the subsequent bankruptcy of the pur- 
chasing corporation, nor the sale of the road under the proceedings in 
bankruptey, nor the foreclosure and sale of the property under the 
mortgage in trust for the bondholders, impaired plaintiff’s right of re- 
covery. The court adheres to these conclusions as then announced, 
without re-examination of the questions involved. 

2. Estoppel against purchaser of railroad; on whom binding, and to 
what extent.—The defendant corporation in this case, having acquired 
its possession and title to said railroad property from the corporation 
which bought from the plaintiff, is equally bound by the estoppel; but 
this estoppel only extends to the five miles of road between Attalla and 
Giadsden, which had been surveyed, located, cleared and graded at the 
time said sale and purchase was made. As to that portion of the road 
which lies between “Christopher’s Cut’? and the Coosa river, a gap of 
about one mile, the evidence does not show that plaintiff, at the time 
said contract of sale was made, had acquired the right of way, or had 
definitely surveyed and located the road, or was in possession by any 
Visible marks of ownership; and even if the purchasing company were 
estopped from denying that it aequired this portion of the road under 
its contract of purchase from plaintiff (which is not decided), the estop- 
pel would not be operative against parties claiming under a mortgage 
executed by the purchasing company before the contract was made, but 
aiter said company had located and graded this part of the road as a 
portion of its own line. 

3. Right of way for railraod ; nature of, and how acquired.—The right 
of way for a railroad is an easement—an interest in the freehold; and it 
can only exist in grant, or by prescription. 


Arrrat from the Cireait Court of Etowah. 

Tried before the Hon. Leroy F. Box. 

This action was brought by the Tennessee and Coosa Rivers 
Railroad Company, a corporation chartered by an act of the 
General Assembly of Alabama, approved January 16th, 1844; 
and was commenced on the 23d June, 1880. The East Ala- 
bama Railway Company, a corporation created under the gen- 
eral laws of the State on the 12th June, 1880, was made a. de- 
fendant on its own motion, as the landlord of the original de- 
fendants; and pleaded the general issue, with several special 
pleas (which require no special notice), and also made a sug- 
gestion of adverse possession for three years and the erection of 

valuable improvements ; and the cause was tried on the several 
issues joined. The property sued for was thus described in 
the original complaint. ‘The following real estate—that is to 
say, the track or road-bed of the plaintiff as the same was lo- 
cated at and before July 12th, 1871, from Gunter’s Landing, 
in Marshall county, in the State of Alabama, to Gadsden, in 
Etowah county in said State, together with all their right of 
way, grading, trestles, masonry work, culverting work, and 
property on said line so located, including the railroad from 
Gadsden to Attalla, in said county of Etowah, as now used 
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and operated by the defendants; which railroad is the only 
railroad from Gadsden to Attalla, and is attached to the soil, 
and is now, and was at the commencement of this suit, used 
and operated as a railroad by the employees of the defendant 
corporation, and by the direction and authority of that corpor- 
ation: and including also the appurtenances to said railroad 
from Gadsden to Attala.’ By amendment of the complaint, 
that part of the property lying in Marshall county was struck 
out; and by a second amendment, allowed after the reversal of 
the judgment on the former appeal (75 Ala. 516), the property 
sued for was thus described: * The right of way along the 
whole line of said railroad as now located, comple ‘ted and oper- 
ated, from the point on the Coosa river between the base of 
Lookout Mountain and Ten Island Shoals, and within the cor- 
porate limits of Gadsden, to Attalla and the Alabama Great 
Southern railroad; the said right of way being one hundred 
feetin width,” &e. The verdict of the jury, under the charges 
of the court, was in these words: “ We, the jury, tind all the 
issues in favor of the plaintiff, and tind the suggestion of ad- 
verse possession to be untrue; and we find that all the property 
sued for, and described in the complaint as amended, the rail- 
road and the right of way from the Coosa river to Attalla, 
mentioned in the complaint as amended, was at the commence- 
ment of this suit, and still continues to be, the property of the 
plaintiff, except only so much of the curve at Attalla as is 
more than fifty feet from the centre of said railroad bed,” We. 

On the trial. as the bill of exceptions shows, the plaintiff 
read in evidence a deed dated July 12th, 1871, duly exeeuted 
and delivered by it to the East Alabama and Cincinnati Rail- 
road Company, conveying its right of way, franchise and prop- 
erty. The deed, after setting out a proposal to purchase made 
by the latter company, and the acceptance of that proposal by 
the former, continued thus: ‘“ Now this indenture witnesseth, 
that the said Tennessee and Coosa Railroad Company, by_ its 
president, by reason of the premises, hath granted, bargained, 
sold and conveyed, and by these presents doth grant,” * &e., 
“unto the said East Alabama and Cincinnati Railroad Com- 
pany, the track or road-bed as at present located, from Gunter’s 
Landing in Marshall county, to Gadsden in Etowah county, in 
the State of Alabama, of the said Tennessee and Coosa Rail- 
road Company, together with al! their right of way, grading, 
trestles, masonry work. culverting work and property on said 
line so located ; in and for the consideration that the said East 
Alabama and Cincinnati Railroad Company shall pay off and 
discharge the floating debt of the said Tennessee and Coosa 
Railroad Company, not to exceed the sum of $25,000—one- 
fourth in money, and the remainder in the first mortgage bonds 
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of said East Alabama and Cincinnati Railroad Company, in- 
dorsed by the State of Alabama, and numbering from 320 up- 
wards; to have and to hold,” &e. “ Provided, however, that 
this deed is to have effect and be operative, only upon the ex- 
press condition and understanding, that the said East Alabama 
and Cincinnati Railroad Company shall commence work on 
said line so above conveyed, at Gadsden, within seventy days 
from said 26th June, 1871; and that the road shall be com- 
pleted, from Gadsden to Attalla, by the first day of October 
next, and thirteen miles from Gadsden, or to the foot of Sand 
Mountain, by the first day of January, 1872, and the whole 
road in two years from the first day of October, 1871; the 
bonds of said company, to be indorsed by the State, to be taken 
at market value, not to be less than ninety cents on the dollar, 
and the money paid in seventy days from the delivery of this 
deed. The said East Alabama and Cincinnati Railroad Com- 
pany is to issue stock of the said East Alabama and Cincinnati 
Railroad Company, for the paid up stock of the said Tennessee 
and Coosa Railroad Company, not to exceed $50,000. And 
provided, that the said East Alabama and Cincinnati Railroad 
Company shall ratify and approve the contract made by Colt, 
Boyle & Co., with J. S. Pennington, president, for building 
the remainder of the East Alabama and Cincinnati Railroad 
from the city of Eufaula to Guntersville; said stock.not to be 
issued urttil the road is completed to the foot of Sand Moun- 
tain, as above specified. In testimony,” &e. 

The East Alabama and Cincinnati Railroad Company was 
originally incorporated in 186%, or 1870, under the name of 
the Eufaula, Opelika, Oxford & Guntersville Railroad Com- 
pany ; and was authorized to construct a railroad from Eufaula, 
by Opelika and Oxford, to Guntersville. Before the purchase 
of said road from the Tennessee and Coosa Rivers company, it 
had commenced the work of building its road, and had exe- 
cuted a mortgage, or deed of trust, to W. Il. Barnes and Henry 
Clews as trustees, to secure the payment of its first mortgage 
bonds, on which it would be entitled to the State’s indorsement 
when the first twenty miles of its road were completed. The 
tirst twenty miles of the road, from Opelika northward, were 
completed, the State’s indorsement of the bonds procured, and 
the bonds issued and used by the company ; and after said con- 
tract of purchase was made, the company finished the five 
miles of road extending from the river at or near Gadsden to 
Attalla, where it made a connection with the Alabama Great 
Southern road. This was completed before the Ist October, 
1871, the time specified in the contract of purchase; but no 
other work was done on the road, and the company was adju- 
dicated a bankrupt in 1873. Under a decree rendered in the 
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matter of the bankrupt estate, the franchise and property of 
the company were sold by the assignee, and bouglit by James 
I. Colt and his associates, to whom the assignees executed a 
conveyance, under the order of the court, dated May 14th, 
1874. The Tennessee and Coosa Rivers Railroad Company 
was nota party to the proceedings in bankruptcy; and the 
sale was made subject to the lien of the State on account of 
the indorsed bonds, and to the lien created by the deed of 
trust to Barnes and Clews. These purchasers took possession 
of the road, and continued to operate it until it was again sold, 
under a decree of the Chancery Court, under a bill tiled by said 
Barnes and Clews to enforce and foreclose the deed of trust, 
and to adjust the priorities and conflicting claims of the differ- 
ent creditors.—See the case reported, Co/t v. Barnes, 64 Ala. 
108. ‘At the sale made by the register under the decree in 
that case, on the Sth April, 1880, Perkins, Livingston and 
others became the purchasers, and received a conveyance from 
the register; and they organized themselves, on the 12th June, 
1880, under the general laws of the State, into a new corpora- 
tion under the name of the East Alabama Railway Company. 
The Tennessee and Coosa Rivers Railroad Company was not a 
party to this chancery suit; and having entered on the land, 
for condition broken and failure of performance on the part of 
said original purchasing company, was dispossessed under the 
process of the court, at the instance of said Perkins, Living- 
ston and their associates. This action at law was then insti- 
tuted, June 23d, 1880, and the defendant corporation filed a 
bill in equity to enjoin its prosecution; but the bill was dis- 
missed by this court on appeal, and the plaintiff's legal title 
sustained.— Jenn. & Coosa Railroad Co. v. East Ala. Railway 
Co., 73 Ala. 426. 

The facts above stated, which may be found stated with 
greater detail in the reports of the several decided cases as cited, 
were proved on the trial by the record of the proceedings in 
those cases. The plaintiff adduced evidence, also, showing thie 
condition of the road-bed between Gadsden and Attalla on 
said 12th July, 1871, and the loss of a package containing con- 
veyances of the right of way which it had previously procured ; 
but no particular names or parcels of land were specified, and 
several exceptions were reserved to the rulings of the court in 
admitting this evidence. The defendant adduced evidence, 
also, showing the work which had been done, after the 12th 
July, 1871, in extending the road from “Christopher’s Cut” to 
the river; and produced several conveyances of the right of 
way along the route between those points, which the purchas- 
ing company had procured prior to June 12th, 1871. 

On all the evidence adduced, which it is unnecessary to state 
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at length, the court gave the following (with other) charges to 

the jury: 

“If the jury believed. from the evidence, that previous to 
the execution and delivery of said deed of July 12th, 1871, 
plaintiff had located a line from Wragg’s mill, through Gads- 
den, to the Coosa river, by surveying “and locating the same 
over the route where the road now runs, but had done no 
other work or grading on it; and that the East Alabama and 
Cincinnati Railroad Company took such located route, road- 
bed and right of way, under said deed; the plaintiff may re- 
cover such part of the road from the defendant, if the evi- 
dence in other respects entitles the plaintiff to recover, al- 
though the Eufaula, Opelika, Oxford and Guntersville Rail- 
road Company may have acquired rights of way from the 
land-owners in June, 1870, and graded the same, before said 
deed of July 12th, 1871, was executed; unless the defendants 
have been in the adverse possession of that part of the road 
for ten years before suit brought.” 

2. “Surveying a route fora railroad, and locating a line over 
it, and the adoption of the line so located by the proper 
authority of the railroad company, as the route to be used in 
building it, made and constituted a road-bed, whether any 
grading or other work was done on the same or not; and the 
plaintiff in this action may recover, if the jury are satistied 
from the evidence that such location was made prior to the 
execution of said deed of July 12th, 1871, if the evidence in 
other respects satisfies the jury to a reasonable certainty that 
the plaintiff is entitled to recover.” 

“The said deed of July 12th, 1871, embraced and in- 
duded all the track, road-bed and right of way which had been 
located or graded by plaintiff previous to that time, between 
Attalla and the Coosa river at Gadsden.” 

The defendant duly excepted to each of these charges as 
given, and requested several charges in writing, among which 
were the following: (1.) “As matter of law, on a construe- 
tion of said conveyance of July 12th, 1871, neither the pro- 
posal of Barnes therein recited, nor the deed itself, contem- 
plated the purchase or acquisition of any property within the 
corporate limits of Gadsden.” (2.) “The defendants, not be- 
ing estopped from setting up any then they can make, as to 
any property sued for which lies in Gadsden, if the j jury be- 
lieve that the said Eufaula, Opelika, Oxford and Guntersville 
Railroad Company, or the East Alabama and Cincinnati Rail- 
road Company, before the date of said deed of July 12th, 
1871, procured rights of way through Gadsden ; then, though 
this location may “have been on a line previously located by 
plaintiff, plaintiff can not recover as to that part of the road in 
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the corporate limits of Gadsden.” The court refused each of 
these charges as asked, and the defendant excepted to their 
refusal. 

The rulings of the court on the pleadings and evidence, the 
charges given, and the refusal of the charges asked, are now 
assigned as error. 


H. C. Sempeie, and W. I. Barnes, for appellant. 


S. F. Rick, with Denson & DisquK, contra. (No briefs on 
tile.) 


STONE, C. J.—This ease has been heretofore in this court, 
and the more important questions raised by the controversy 
were then decided.— 7ennessee und Coosa Rivers Railroad 
Co. v. Kast Ala. Railway Co., 75 Ala. 516. We then decided, 
that the plaintiff had established its right to recover so much 
of the railroad, right of way and superstructure, as it had 
located, cleared and graded, and that the East Alabama Rail- 
way Company had shown no valid defense to such claim. We 
held that, by the purchase from the Tennessee and Coosa Riv- 
ers Railroad Company, of its track or road-bed, together with 
the right of way, grading, trestles, masonry work, culverting 
work, and property on said line so located, the East Alabama 
and Cincinnati Railroad Company, acquiring its rights and 
possession under such purchase, was estopped from denying or 
disputing the title under which it had acquired and held pos- 
session. This estoppel applied, as well to the right of way, as 
to the graded road-bed. It did not lie in the mouth of the 
purchasing company to assert, what the owners of the free- 
hold failed to assert, namely, that in locating its road, clearing 
a right of way, and grading the track, the Tennessee and 
Coosa Rivers Railroad Company was a naked trespasser with- 
out right. The owners of the freehold raising no objection, 
no other person could. We held further, that neither the 
bankruptey of the East Alabama and Cincinnati Railroad 
Company, the sale of the road under the bankruptey proceed- 
ing, nor the foreclosure and sale of the property under the 
mortgage to Barnes and Clews, impaired plaintiff's right of re- 
covery in the ejectment suit. We will not re-examine these 
questions. 

The present suit was tried on a complaint which originally 
claimed the entire railroad from Guntersville to Gadsden, and 
sought to recover it. It was finally narrowed down, until the 
claim was for that part of “the railroad from Gadsden to At- 
talla,” in Etowah county, shown to be about five miles in 
length. In the first trial it was shown that, about the years 
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1854-5, the Tennessee and Coosa Rivers Railroad Company, 
under its act of incorporation, surveyed, located, cleared and 
graded its line of railway, from a_ point where Attalla now 
stands, to a point near Wragg’s mill, ending in a cut of some 
seven or eight feet, known as *Christopher’s Cut,” and near 
the then corporate limits of Gadsden. The proof was, that 
this part of the railroad remained in this condition, without 
further work upon it, until the East Alabama and Cincinnati 
Railroad Company took possession of it, after the contract of 
purchase was coneluded, July 12, 1871. After that time the 
purchasing company took possession of such graded road be- 
tween those points, and completed its construction. The rul- 
ings of this court were based on the state of the road, as above 
set forth. No ruling was invoked, or made, except on ques- 
tions relating to that part of the road which lay between 
“Christopher's Cut” and the place where Attalla stands, each 
portion of which was in substantially the same partially com- 
pleted condition. The present record raises a question not 
presented on that appeal. 

Between the terminus of the grading at * Christopher's 
Cut” and the Coosa river, is a gap of near a mile, on which no 
work had been done by the Tennessee and Coosa Rivers Rail- 
road Company, so as to change the surface, or give notice where 
the line would run. The timber was not cleared off, nor were 
there any embankments or excavations made. There is some 
testimony that the engineer, while locating the road i in 1854-5, 
surveyed three lines from ( ‘hristopher’s Cut” to the river, 
and set up stakes on each line of survey. There is also oral 
testimony, by persons who were near and about him, that he 
expressed a preference and selection of the line on which the 
road was subsequently built, as we shall hereafter show. The 
three surveys were left with set stakes, and nothing else, to 
mark their locality; and such stakes disappeared long before 
186. No report of any selection is shown to have been made 
by the engineer, nor is any action of the board of directors 
produced, showing a location of this part of the road. Further 
than the evidence furnished by these surveys, there is no proof 
of any possession of this part of the ny by the Tennessee 
and Coosa Rivers Railroad Company. There is, also, imper- 
fection and uncertainty in the attempted proof that this com- 
pany had obtained the right of way beyond * Christopher's 
Cut.” No paper title is shown, and’ there is no evidence that 
any ever was given. There is some oral testimony on the 
question, but it is indeterminate; and it is left in doubt, 
whether this relates to the whole, or to only a part of the line 
beyond “ Christopher's Cut.” Right of way for a railroad is 
an easement—an interest in the freehold—which can only 
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exist in grant, or by prescription. There are no facts shown 
on which to base any right to this part of the line in the Ten- 
nessee and Coosa Rivers Railroad Company, by mere preserip- 
tion; and there is no proof that such right was ever acquired 
by grant or conveyance, so as to take it ‘without the operation 
of the statute of frands.—Bro. Stat. Frauds, § 232; Wash- 
burn on Easements, 3 ed., 38 et seg.; Code of 1876, § 2121. 

It is contended for appellee, that the East Alabama and 
Cincinnati Railroad Company acquired its right, and went 
into possession, under its contract of purchase of July 12, 1871, 
and, therefore, is estopped from disputing the right and title 
of the Tennessee and Coosa Rivers Railroad Company, its 
vendor; and, that corporation being estopped, the present ap- 
pellant, the East Alabama Railway Company, having acquired 
all the title it has derivatively from that corporation, is equally 
estopped. On the former appeal in this cause, we held such 
was the true rule, to the extent the facts made it applicable. 
It is undoubtedly the rule as to all that part of the track and 
right of way, which had been graded and cleared by the 
plaintiff corporation, before the agreement of sale was entered 
into, July 12, 1871. Such was the proof, on the former trial, 
of the status of the work when the contract of sale was entered 
into. Such was the proof, on the last trial, of that part of the 
road which lay between Attalla and * Christopher's Cut,” near 
the corporate limits of Gadsden, as they were detined when 
the survey was made. Of this part only did the appellee have 
possession, with visible evidences of ownership, and of this 
part only did the East Alabama and Cincinnati Railroad Com- 
pany acquire possession after the contract of purchase was 
entered into. 

The East Alabama and Cincinnati Railroad Company had 
also a charter of incorporation, under which it was authorized 
to construct a railroad from Eufaula, through Opelika and 
Oxford, to Guntersville, on the Tennessee River, the northern 
terminus of the chartered road of the Tennessee and Coosa 
Rivers Railroad Company. Gadsden was in the line of its 
route; and on this account it desired to make, and did make, 
the contract of purchase, out of which this litigation grew. 
The intention was to utilize the survey and grading of the 
shorter line from Gadsden to Guntersville, in the construction 
of the defendant's longer line of road. As we have shown, 
the contract of purchase was entered iuto July 12, 1871. 
Before that time, the East Alabama and Cincinnati Railroad 
Company had issued its first-mortgage, commercial coupon 
bonds, to be indorsed by the State under the then existing 
statutes, to aid in the construction of its railroad. It had also 
executed its mortgage to trustees to secure the payment of 
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said bonds—the mortgage bearing date July 1, 1870, and con- 
veying and mortgaging, for such purpose, “the franchises, 
road, road-bed, right of way, and all of the real and personal 
property now or hereafter belonging to the company.” The 
said East Alabama and Cincinnati Railroad Company ecom- 
menced surveying and locating its line of railroad, from the 
Coosa River at Gadsden, to Attalla, about May, 1870, and 
completed the grading from the river to * Christopher’s Cut,” 
about October, 1870. It also procured the written conveyance 
of the right of way from some of the owners, over whose 
lands the line of the road was selected, in the month of June, 
i870, before the said mortgage was executed to secure the 
bondholders. The entire work of surveying, locating and 
grading the road from the river to “ @hristopher’s Cut” was 
done by the East Alabama and Cincinnati Railroad Company, 
and was completed before it negotiated the purchase from the 
Tennessee and Coosa Rivers Railroad Company. The mort- 
gage executed July 1, 1870, to secure the bonds, evidently 
embraced and conveyed this section of the railroad line. 
Meyer v. Johnston, 64 Ala. 603. To test this, let us suppose 
the purchase of one road by the other had never been agreed 
on, and a question of paramount right had arisen between the 
bondholders, or the trustees, on the one side, and the Tennes- 
see and Coosa Rivers Railroad Company on the other. On 
the facts stated above, no one could question the superior 
right of the bondholders secured by the mortgage. And if it 
be true, as contended for by appellee (we need not, and do not, 
admit its correctness), that the appellant railroad company 
acknowledged appellee’s right to the entire line extending to 
the river, by contracting to purchase it July 12, 1871, this can 
not impair nor weaken the already secured rights of the mort- 
gagees, Who were not parties to such contract, however much 
it might conelude the purchasing corporation. 

We have been referred to several authorities, which, it is 
contended, sustain the argument made by appellee. None of 
them are opposed to the views above expressed.—See Morris 
& Exser PR. P. Co. v. Blair, 1 Stockt. Ch. 635; Mason v. B. 
& LV. R. RB. Co., 35 Barb. 373; A. 7. & Sante Fe R. R. Co. 
v. Mecklim, 23 Kans. 167; Van Wyck v. Nevals, 106 U.S. 
360; Camp v. Camp, 13 Amer. Dec. 60, and note. 

Special proof that the plaintiff corporation had acquired the 
right of way over the lands between Attalla and * Christo- 
pher’s Cut,” was wholly unnecessary. The defendant was 
estopped by its contract of purchase, and possession there- 
under, from raising that question. We deem it unnecessary to 
notice any other exception, or assignment of error, as we 
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believe what is said above will enable the Circuit Court to 
rule correctly on another trial. 
Reversed and remanded. 


Phenix Insurance Co. v. Moog. 
Action on Policy of Marine Insurance. 


1. Pleading over, after demurrer sustained; error without injury.—Atter 
judgment on demurrer, pleading over is matter of right, and is not a 
waiver of the privilege of assigning the judgment on demurrer as error 
in the appellate court, unless the party has had the benefit of the de- 
murrer on the trial of other equivalent issues (Code, § 3007); but, 
where it appears that the defendant, after demurrers sustained to his 
original pleas, had the full benetit of the same defense under amended 
pleas, the ruling on the demurrers, if erroneous, is error without injury. 

2. Sufficiency of complaint; negative avermeuts of matters of defense. 
In an action on a policy of marine insurance, a complaint which fully 
complies with all the requisites of the prescribed form given in the 
Code (p. 704, Form No. 16), is sufficient on demurrer, and it is not ne- 
cessary that it should negative matters of defense. 

3. Plea of fraud.—At common law, it was necessary, in a plea aver- 
ring fraud, to state the facts constituting the supposed fraud ; and this 
rule is unchanged by the statutory provision (Code, § 2987), that ‘* the 
plea must consist of a succinct statement of the facts relied on.’’ 

4. Pleading negligence.—General averments of negligence, whether 
in a complaint or a plea, are not sufficient, unless accompanied with a 
statement of the facts from which the conclusion of negligence follows. 

5. Plea of fraudulent representation in procuring policy.—In an action 
on a policy of marine insurance, a plea which avers that, ‘at the time 
said policy was obtained from this defendant, if was fraudulently repre- 
sented to defendant that there was to be a much larger quantity of goods 
placed on board of said vessel by said plaintiffs, for said voyage, than 
was shipped upon her by them for said voyage,’ is defective on de- 
murrer, because it does not allege the plaintiff's agency or complicity in 
the fraudulent representation. 

6. Fraud in procuring policy, or in making proof of loss.—A policy 
of insurance, procured by a fraudulent misrepresentation or conceal- 
ment of a material fact, affecting the risk assumed, is void, and no ac- 
tion will lie on it; but a fraudulent over-estimate of the plaintiff's loss, 
in making proof of loss to the insurer, does not affect the validity of 
the policy, nor destroy the right of action on it, unless the policy con- 
tains an express provision to that effect. 

7. Fraud in withholding part of insured cargo.—Frayd in withhold- 
ing a part of the goods insured as the cargo of the vessel, while it might 
reduce the amount of the plaintiff’s recovery, would not vitiate the 
wlicy, nor destroy his right of action on it, unless perpetrated with his 
snowledge, or through his agency or connivance; and, therefore, a 
plea averring such fraud, but not alleging his knowledge, connivance, 
or agency, is demurrable. 

8. Barratry, as defense to action on policy.—A plea averring that the 
vessel was destroyed by the willful act of the master in setting fire to 
it, with the design of defrauding the insurers, ‘for the benefit or ad- 
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vantage, not only of himself, but also of the plaintiffs,’? the owners of 
the insured cargo, is fatally defective on demurrer, since it does not 
show that the act was not barratrous. 

9. Same.—When the master of a vessel is the sole owner of it, he 
can not commit an act of barratry by the willful destruction of the 
vessel; but, when he is only a part-owner, he may, by the willful de- 
struction of the vessel, commit a barratrous act against the other part- 
owners of the vessel or cargo. 

10. Aets, admissions and declarations of co-conspirators, as evidence 
against each other.—When two or more persons combine or associate 
together, for the prosecution of some fraudulent or illegal purpose, the 
acts and declarations of any one of them, made in furtherance of the 
common purpose, and forming a part of the res geste, are admissible as 
evidence against the others ; secus,as to subsequent acts, admissions, or 
declarations. 

It. Same.—To authorize the admission of such acts and declarations, 
as evidence against the other conspirators, a proper predicate must be 
first laid by the introduction of evidence aliunde, prima facie sutticient, 
in the opinion of the presiding judge, to establish the existence of such 
conspiracy ; as in the analogous case of agency, where the acts or de- 
clarations of the agent are offered in evidence against the principal, and 
are only received when the fact of agency has been first prima facie 
established. 

12. Same; fraudulent conspiracy against insurers.—In an action on a 
policy of insurance on the cargo of a vessel which was wrecked and 
burned, one of the defenses being that the insurance was fraudulently 
effected on a fictitious cargo, some of the barrels insured as whiskey 
being filled only with water, and evidence having been introduced 
tending to establish that defense; a witness for the defense, having 
found some of the barrels filled with water, which bore the marks of 
the vessel, went to plaintiffs store, and talked with him about the bar- 
rels; but plaintit? manifested no interest in the matter, until informed 
that the barrels were filled with water, whereupon he consulted with 
his partner, and went out of the store, asking witness to await his re- 
turn; and witness, after waiting for some time, went to another store 
in the neighborhood, telling plaintiffs clerk where he was going, and 
Was soon joined there by plaintiffs brother-in-law, who was not present 
at said conversation between the witness and plaintiff, and who at once 
began to talk with witness about the barrels. //e/d, that these facts 
were sufficient, prima facie, to establish a conspiracy between the 
plaintiff and his brother-in-law, or the relation of principal and agent 
between them, and to render competent as evidence against the former 
the proposition of the latter, in the ensuing conversation with the wit- 
ness, to buy the barrels, or to destroy them. 

13. Spoliation of evidence.—The spoliation of evidence, which is un- 
favorable to a party, may constitute a fraud, just as much as the man- 
ufacture of evidence that is favorable to him, and justifies the same 
presumptions against him. 

14. Ohjection to question and ansiwer.—When « question is pro- 
pounded to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error which 
will work a reversal, although the answer, or proposed answer of the 
Witness, is not’stated; but, where the question is so general and indeti- 
nite that the answer may as well be irrelevant or illegal as relevant and 
legal, counsel must state the substance of the proposed answer, so that 
the court may see its materiality and legality, else error and injury are 
not shown. 

15. Same.—When objection is made to a question, which is only 
illegal because it may elicit illegal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allowance 
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of the question, since the answer may have been relevant, and even 
beneficial to the party objecting. 

16. Re-calling witness; what is revisable.—A witness may be re- 
‘alled, and re-examined as to the same matters concerning which he 
has already testified; but this is discretionary with the primary court, 
and its allowance or refusal is not revisable on error or appeal. 

17. Relevancy of evidence as to nature and value of insured cargo.—The 
nature, quality and value of the insured cargo being a material inquiry, 
where the insurer contests his liability on the ground of fraud in pro- 
curing the insurance on a fictitious and over-valued cargo, evidence as 
to the contents of any part of the cargo saved from the wreck is rele- 
vant and admissible. 

18. Same.—The fact that a party of men, visiting the wreck a few 
days after it was run aground, and breaking open the boxes of goods 
which composed the cargo, threw some of the canned goods overboard, 
does not tend to prove that such goods were worthless; and that fact 
not being competent evidence, their declarations accompanying the act 
are not admissible as evidence for any purpose. 

19. Impeaching witness by former deposition.—When a witness is 
cross-examined as to former statements made by him in a deposition, 
with a view to impeaching him, and it is shown that he can not read, 
the deposition may be read to him, or the parts thereof as to which he 
is interrogated. 

20. Same.—In impeaching a witness by proof of former contra- 
dictory statements, which he denies, qualifies, or explains, the impeach- 
ing witness may be asked whether he did not use the particular words 
imputed to him, or may be asked generally to state the conversation as 
it occurred ; and if there is any material or substantial discrepancy be- 
tween the statements of the two witnesses, the testimony of the im- 
peaching witness can not be excluded. 

21. Charge as to construction of writing.—A charge which refers to 
the jury the decision of a legal question—as, the construction of a char- 
ter-party, or other writing—is properly refused. 


Appeat from the Circuit Court of Mobile. 

Tried before the Hon. Wa. E. Ciarke. 

This action was brought by A. & B. Moog, merchants in 
Mobile, suing as partners, against the Phoenix Insurance Com- 
pany; was commenced on the 24th April, 1882, and was 
founded on a policy of insurance for $12,500, which they had 
procured from the defendant on a cargo of merchandise 
shipped by them, per brig Mary Allerton, from Mobile to 
Galveston. 

The original complaint contained two counts, in substance 
as follows: (1.) “Plaintiffs claim of defendant $12,500, with 
interest thereon from, to-wit, March 25th, 1882, the value of 
certain goods which the defendant, on the 30th November, 
1881, insured against loss or injury, against perils of the seas, 
and of fire, and other perils in said policy mentioned, at and 
from the port of Mobile, Alabama, to the port of Galveston, 
Texas, on board the brig Mary Allerton; which goods were 
wholly lost by the burning and shipwreck of said vessel on 
her voyage, of which defendant has had novice.” (2.) “Plain- 
tiffs claim the further sum of $12,500,” &c., “on a policy of 
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insurance issued by defendant on the 30th November, 1881, 
in consideration of a certain premium paid to defendant by 
plaintiffs, on certain merchandise, the property of plaintiffs ; 
by which policy the defendant insured the plaintiffs in the sum 
of 812,500, on said merchandise, against loss or injury against 
perils of the seas, and of fire, and other perils in said policy 
mentioned, at and from the port of Mobile,” &e., “on board 
the brig Mary Allerton ; in case of loss, such loss to be paid 
in thirty days after proof of loss, and proof of interest in said 
merchandise. And plaintiffs aver, that said vessel was partially 
burned, and was shipwrecked on her said voyage, and that by 
reason thereof said merchandise was wholly lost and destroyed ; 

and they further aver that said merchandise, at the time of 
said loss and destruction, was their property, and that they 
made to said defendant due proof of sueh loss, and of their 
interest in the said merchandise, on, to-wit, the 23d February, 

1882; and they further aver that, on their part, they have 
complied with all the provisions of said policy of insurance.” 
The defendant demurred to each count of the complaint, as- 
signing as grounds of demurrer—Ist, “that said count dves 
not sufficiently allege or show that the alleged loss was caused 
by any of the perils alleged to have been insured against in 
said alleged poliey ;” 2d, “it does not sufticiently allege « or show 
that said alleged loss occurred without fault on the part of said 
plaintiffs ;° 3d, “because it is not sufficiently alleged or shown 
that said plaintiffs on their part complied fully with all the 
warranties and matters incumbent on them to be done or per- 
formed under their alleged contract of insurance.” The court 
overruled the demurrers. 

Two other counts were afterwards added to the complaint 
by amendment, each of which alleged that the policy insured 
against “perils of the seas, men of war, fires, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and counter-mart, re- 
prisals, takings at sea, arrests, restraints and detainments, of all 
kings, princes, or people, of whatsoever nature, condition 
or quality, barratry of the master and mariners, and all 
other perils, losses or misfortunes, that had or should come to 
the hurt, detriment or damage of the said merchandise ;” that 
the merchandise was burned, sunk and wholly lost, by the 
burning and sinking of the vessel while on her voyage, and 
was the property of the plaintiffs at the time of the loss; that 
they made due proof of their loss and ownership, as required 
by the terms of the policy; that the value of the goods lost 
was more than $47,500, and that they had proenred $35,000 of 
other insurance on the goods before obtaining the poliey sued 
on, Which bound the defendant, in the event of loss, to pay 
“only so much thereof as the amount of such prior insurance 
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might be deficient towards fully covering the property in- 
sured.” The defendant demurred to each of these additional 
counts, assigning the following as grounds of demurrer to each: 
Ist, “because it “does not allege that the goods, claimed to have 
been insured by the defendant on the said brig, were loaded on 
board of her for the said alleged voyage; 2d, “it does not 
allege that the goods, which are alleged to have been insured 
to the extent of $47,000, were all loaded on board of said brig 
for said voyage =” 3d, “it does not sufficiently allege that the 
alleged loss was caused by risks insured against in the said pol- 
icy of this defendant ;” 4th, “it does not sufticiently allege 
that the alleged loss occurred upon the voyage for which the 
said policy of this defendant is alleged to have been given.” 
The court overruled the demurrers. 

The defendant filed eighteen pleas ; of which, issue was joined 
on the Ist, 2d, 3d and 6th, and demurrers were sustained to the 
others. The first plea was the general issue; the second was 
a general denial of the allegations of the complaint ; the third 
alleged that * the loss of said goods was not occasioned by any 
of the perils insured against ;" the sixth, that * the said vessel 
was not seaworthy at the commencement of the said alleged 
risk ;* and the others were, in substance, as follows: 

4. The loss of said goods “ was caused by the misconduet 
of the master of the brig ary Allerton, who was at the time 
a part-owner, or interested in the ownership of said brig.” 
The demurrer to this plea was sustained on these grounds: Ist, 
* because said plea does not state the nature or character of the 
alleged misconduct of the master of said brig, nor the facts 
constituting the same ;" 2d, * becanse it does not aver such 
alleged misconduct to have been intentional and wrongful in 
itself; 3d, “ because it does not allege said misconduct t to have 
been fraudulent ;” 4th, * because it does not aver that plaintiff 
procured, participated in, or consented to such misconduct.” 

5. The loss of said goods * was caused by the fraudulent 
and improper conduct of the master or crew of : said brig, and 
such as was not insured against by this defendant.” The de- 
murrer to this plea was sustained, * because it does not state the 
nature or character of the fraudulent and improper conduct of 
the master or crew of said vessel, nor the facts constituting the 
same ;” “because it does not aver that such fraudulent and im- 
proper conduct was procured, or participated in, or consented 
to by plaintiff ;” and “ becanse it does not aver any facts which 
make the plaintiff responsible for such fraudulent and improper 
conduct.” 

7. The polley sued on “ was procured by fraudulent con- 
duct and representation.” The demurrer to this plea was sus- 
tained, “ because said plea does not aver that the policy sued 
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on was obtained by the fraudulent conduct and representations 
of the plaintiffs, or of any one for whose conduct and repre- 
sentations plaintiffs are responsible ;” and “ becduse it does not 
state the nature or character of the alleged frandulent conduct 
and representations, nor the facts establishing the same ;” and 
“because it does not aver that the defendant was induced by 
such fraudulent conduct and representations to issue said 
policy ;” and “ because it does not state facts establishing that 
such fraudulent conduct and representations were material to 
the risk taken by defendant.” 

8. “At the time said policy was obtained from defendant, 
it was fraudulently represented to the defendant, or its agent, 
that there was to be a much larger quantity of goods placed 
on board said brig by plaintiffs, for said voyage, than was 
shipped upon her by them for said voyage.” The demurrer 
to this plea was sustained on these grounds: “ because it does 
not aver that the representation therein alleged was made by 
plaintiffs, or by any person thereunto authorized by them ;” 
“ because it does not state facts going to show that such repre- 
sentation was material to the risk taken by the defendant ;” and 
“ because it neither denies the allegations of the complaint, nor 
confesses and avoids the same.” 

9%. “The value, quantity and character of the goods laden 
onsaid brig for said voyage, by plaintiffs, have heen largely and 
frandulently over-estimated in the proofs of the loss furnished 
defendant.” The demurrer to this plea was sustained, “ on the 
ground that it does not aver that the fraud therein charged 
was procured, participated in, or consented to by the said 
plaintiffs ;” and “ because it does not aver that there is any pro- 
vision in said policy for an avoidance thereof by a fraudulent 
over-estimate in the proofs of loss, and of the value, quantity 
and character of the goods insured.” 

10. “The goods which it was represented to defendant by 
plaintiffs were to be loaded on said vessel for said voyage, 
were not in fact loaded on said vessel for said voyage, and 
it was not intended by plaintiffs that they should be at the 
time said representations were made.” The demurrer to this 
plea was sustained, “ because it does not aver that the plaintiffs’ 
merchandise was not insured and lost as averred in the com- 
plaint,” and “because it does not state facts material to the 
risk taken by defendant in issuing the policy sued on.” 

11. “The loss of said goods, if it occurred, was caused by 
fraudulent conduct on the part of the master or crew of the 
said vessel, with the havea or consent of the said plain- 
tiffs.’ The demurrer to this plea was sustained, on the 
grounds : “ because eaid plea does not aver that the fraudulent 
conduct on the part of the master or crew was with the knowl- 
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edge and consent of said plaintiffs; because the fact that such 
fraudulent conduct was with the knowledge of plaintiffs, is no 
defense to this action; and because said plea does not state the 
nature or character of such fraudulent conduct, nor the facts 
constituting the same.” 

12. At the time of procuring said policy of insurance from 
defendant, “plaintiffs wrongfully and improperly concealed 
from defendant the fact, which really existed, that said plain- 
tiffs were procuring, or ende: voring to procure, policies of in- 
surance on the cargo of said vessel ‘amounting in the aggregate 
to $66,000, or thereabouts, when the goods laden, or to be 
laden on board, were not worth near that amount, and this was 
known to plaintiffs. The policies obtained by plaintiffs upon 
goods alleged to be on said brig for said voyage amounted to 
$66,000, or thereabouts, while the goods laden on board were 
not worth anywhere in the neighborhood of that amount.” 
The demurrer to this plea was sustained, on these grounds: 
Ist, “because said plea does not aver that, at the time of pro 
curing the policy sued on, plaintiffs had procured insurance 
upon the property so covered, in an amount exceeding, with 
the amount of said policy, the value of such property, and that 
such over-valuation was fraudulently made by plaintiffs, and 
concealed by them from defendant ;” 2d, **because the conceal- 
ment therein charged was not of a fact, but of an intention 
merely; and, 3d, “sbecause it does not aver that plaintiffs in- 
tentionally and fraudulently over-valued the property insured 
by the policy sued on, to obtain such policy.” 

13. “Only a part of the cargo pretended to have been 
shipped, or to be going on board of said vessel, for said voy- 
age, by said plaintiffs, was really put on board of said brig; 
and this was done knowingly, and with the intent to defraud 
the underwriters, in the event of the loss of the vessel.” The 
demurrer to this plea was sustained, “because it does not aver 
that the fraud therein charged was committed or participated 
in by plaintiffs ;° and “beeause it does not aver that there was 
not merchandise on said brig of the value of $12,500, and in- 
sured and lost as stated in the complaint.” 

14. “There was fraud in the loading of the cargo on board 
of said vessel, with the knowledge and consent of said plain- 
tiffs, and with the intent on their | part to defrand the insurers.” 
The demurrer to this plea was sustained, “because the same 
does not state the facts constituting the fraud therein charged.” 

15. “After the alleged loss of the said goods, and in the 
presentation of the proofs of the alleged loss to the defendant, 
large over-estimates of the quantity “and value of the goods 
alleged to have been lost by said plaintiffs on said vessel were 


knowingly and fraudulently presented to this defendant.” 
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The demurrer to this plea was sustained, “because it does not 
state that the fraud therein charged was committed or partici- 
pated in by plaintiffs,” and “because it does not aver that there 
is any provision in said policy for an avoidance thereof by a 
known and fraudulent over-estimate of the quantity and value 
of the goods alleged to have been lost.” 

16. “The loss of the said goods was occasioned by the fault 
of the assured themselves.” The demurrer to this plea was 
sustained, “because said plea does not state the facts coustitut- 
ing the fault therein charged,” and “because it does not aver 
that such fault was committed willfully, or fraudulently.” 

17. “The loss or destruction of said goods was caused by 
the wrongful act or acts of the master or crew of said brig, 
and not without fault on the part of the plaintiffs.” The de- 
murrer to this plea was sustained, on these grounds: Ist, “be- 
cause said plea does not state the nature or character of the 
alleged wrongful act or acts of the master or crew, nor the 
facts constituting the same;” 2d, “because it does not aver 
such wrongful act or acts to have been committed fraudulently 
or willfully ;° 3d, “because it does not aver that plaintiffs pro- 
cured, participated in, or consented to such wrongful act or 
acts; 4th, “because it does not aver the nature or character of 
the alleged fault of plaintiffs, nor the facts constituting the 
same; 5th, “because it does not aver such fault to have been 
committed fraudulently or willfully.” 

18. ‘The said policy of insurance was made subject to a 
warranty by the assured that the defendant should be free from 
any claim for loss, damage or expense, arising from seizure, 
capture, detention, or their consequences, or the consequence 
of any hostile act, whether lawful or unlawful, of any govern- 
ment or states, or by unauthorized or lawless persons therein, 
or otherwise ; and defendant avers that the loss of said goods, 
if any occurred, was caused by the act or acts of lawless per- 
sons, for which this defendant is not responsible.” The de- 
murrer to this plea was sustained, on these grounds: Ist, ‘ be- 
cause said plea does not state the nature or character of the 
alleged act or acts of lawless persons causing the loss sued 
for;” 2d, “because it does not set forth any facts showing 
such act or acts to have been hostile; 3d, “ because it does 
not state the names of such lawless persons, or otherwise iden- 
tify them, nor state that the same are unknown to said de- 
fendant.” 

After the amendment of the complaint, the defendant filed 
twelve new or additional pleas “to each and every count of 
said complaint as amended ;” and issne was joined on all of 
them, except the first and second, to which demurrers were 
sustained, and which were as follows: (1.) “ Actio non,” &e., : 
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“because it says the loss of said goods was not caused by any 
of the perils insured against, but by the willful misconduct of 
the master of said brig in intentionally setting tire to said brig, 
or causing fire to be set to the same, with the intention and de- 
sign of thereby defrauding the underwriters, for the benefit 
or advantage, not only of himself, but also of the said 
plaintiffs.” (2.) “The loss of said goods was not caused by 
any of the perils insured against, but Ly the willful misconduct 
of the master of said brig i in intentionally setting fire, or caus- 
ing fire to be set to the said brig, with the intention and design 
of thereby defrauding the underwriters; and defendant avers 
that the said master of said brig was, at the time of its being 
so set fire to, a part-owner of said brig, or interested in the 
ownership thereof.” 

The fourth additional plea, on which issue was joined, averred 
that the policy sued on * was procured by the false and frandu- 
lent representation of plaintiffs to defendant's agent that they 
were going to ship $50,000 or $60,000 in value, or thereabouts, 
of goods upon said vessel for said voyage, and would get other 
insurance on said goods from other parties, all amounting in 
the aggregate to $60,000; that said policy was issued by this 
defendant tpon this understanding and these representations ;” 
that plaintiffs did procure other insurance to the amount of 
over $50,000, but did not ship goods on board of said vessel to 
the amount of $60,000, “and did not intend to ship any such 
quantity of goods on said vessel when they made such repre- 
sentations, and did not in fact ship goods of any kind exceed- 
ing $20,000 in value; and defendant avers that said represent- 
ations were material to the said risk, and that they weré fraud- 
ulently made by the plaintiffs to defendant's said agent, and 
with the intention and design of defrauding this defendant.” 
The fifth additional plea alleged, that the plaintiffs fraudulently 
concealed from defendant, at the time they procured said 
policy, the fact that they had procured. or intended to procure 
from other parties, insurance aggregating $60,000 on goods 
shipped or to be shipped on said vessel, when the goods : actu- 
ally shipped did not exceed $20,000 in value; that ‘it was part 
of their fraudulent scheme to have the vessel burnt or de- 
stroyed, and then collect from the underwriters the full amount 
of all the policies; that this scheme was partly carried out, by 
procuring insurance on the goods to the amount of more than 
$60,000, when their value was not more than $20,000, and 
procuring the loss and destruction of the vessel and cargo, 
and that the suit was prosecuted in furtherance of this fraudu- 
lent scheme. The other additional pleas require no special 
notice. 
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On the trial, as appears from the bill of exceptions, the 
plaintiffs offered in evidence the policy of insurance on which 
the action was founded, and the charter-party which they had 
procured of the brig Mary Allerton, for a voyage from Mobile 
to Galveston, in December, 1881; and they offered evidence 
tending to show that the cargo shipped by them on said vessel 
was worth between $59,000 and $60,000, and also tending to 
show the loss and destruction of the vessel and cargo while on 
the voyage. The perils insured against by the policy were “ of 
the seas, men of war, fires, enemies, pirates, rovers, thieves, 
jettisons, letters of mart and counter-mart, reprisals, taking at 
sea, arrests, restraints, and detainments of all kinds, princes or 
people, of whatever nation, condition or quality, barratry of 
the master and mariners, and all other perils, detriment or 
damage of the said goods and merchandise, or any part 
thereof.” The charter-party, which was dated November 28th, 
1881, provided for the * freighting and chartering of the whole 
of said vessel, with a full and complete cargo of assorted mer- 
chandise,” from Mobile to Galveston, and. further stipulated 
that ‘“*no goods or merchandise shall be laden on board, other- 
wise than from the said parties of the second part” (plaintiffs), 
“or agent.” It was shown that the loading of the vessel was 
completed on the 16th December, and her hatches battened 
down on the 18th; that she started on her voyage that night, 
and proceeded about thirty miles down the bay, where, on ac- 
count of the weather, she lay to until the morning of the 22d, 
when she resumed her voyage; that she was found, about mid- 
day, to be on fire in the hold, and was immediately turned 
about to return to Mobile; that she was run ashore “ when 
three or four miles below the outer bar of Mobile Bay, on the 
eastern side of the channel, in an eastwardly direction from 
the light-house on Sand Island, where she burned to the water’s 
edge, and the plaintiffs’ goods on board were lost and de- 
stroyed.” Plaintiffs also introduced evidence showing that 
they had leased a store in Galveston, Texas, for one year from 
the 1st September, 1881, and had formed a partnership with 
one Strauss to go into business there under the name of A. & 
B. Moog & Co. “ Plaintiffs examined one Cleveland as a wit- 
ness, who was their book-keeper, and asked him whether or 
not he knew anything of a box of stationery being ordered by 
them, before said vessel sailed, to be shipped by her to A. & B. 
Moog & Co. at Galveston. The defendant objected to this 
question, and to the answer thereto, as irrelevant, unless its 
relevancy was shown. Plaintiffs said, in reply, that they ex- 
pected to show that a box, then in the court-room, contained 
such books and stationery, and that it came from the wreck of 
said vessel, The defendant still objected to the question and — 
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answer, and excepted to the action of the court allowing the 
same. The witness stated, in reply to the question, that he 
had ordered a set of books, &e., to go by the Ad/erton for said 
A. & B. Moog & Co., and that the box in the court-room con- 
tained those books and that stationery.” 

The defendant introduced evidence tending to show that a 
barrel of turpentine and some bales of hay, which nowhere 
appeared in the invoice or bill of lading, were shipped on 
board of the vessel, and were used by the mate in setting fire 
to it; “that the master stood by, gave directions in regard to 
how the fire was to be set to her, saw it done, and approved of 
its being done; and that one of the plaintiffs was frequently 
at the vessel, and down in her hold, during the loading of the 
cargo, and after the hay had been loaded on board.” On the 
other hand, “ there was evidence on the part of the plaintiffs, 
tending to show that the hay was purchased by the master for 
his own account, on his statement that he intended to bring 
back some live-stock from Texas, and wanted the hay to feed 
them; and that he was allowed by plaintiffs to store it in the 
hold, on condition that he should take for them on deck some 
freight that could not be put in the hold.” The defendant in- 
troduced, also, evidence showing the large amount of insurance 
which the plaintiffs had effected on the cargo of the vessel, 
which purported to consist of whiskey, brandy, tobacco, cigars, 
canned goods, &c.; and proved various circumstances tending 
to show that the cargo was fictitious and fraudulent; as, that 
some of the barrels washed ashore from the wreck, which pur- 
ported to contain whiskey, were filled only with water; that 
some of the boxes, marked as containing tobacco or cigars, 
were empty, and others filled with worthless articles; that the 
vessel did not draw as much as she would if fully loaded ; that 
she could not, by cubic measurement, carry as much as the 
cargo would represent in size; that plaintiffs never, at any one 
time, had more than $15,000 or $20,000 worth of goods in 
their store, and never paid taxes on any more, &c. In this 
connection, a witness for the defendant testified, that he went 
to the wreck of the vessel, on the 23d or 24th December, in a 
boat with several other persons, and “found her pretty well 
filled with water; that he tasted the contents of a number of 
bottles taken from the wreck, marked whiskey, sherry, ma- 
deira, &c., but it was more like sweetened water than anything 
else, though several of his men got drunk and sick from the 
effect of drinking the things they got from the wreck. De- 
fendant then asked said witness about the canned oysters gotten 
from the wreck; to which he replied, that his men said they 
were not good, and threw them overboard; that he thought 
none of them were used, and saw some of them opened,—how 
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many he could not say, but perhaps not more than one; that 
he saw some of them thrown overboard ; that some of the men, 
who were going to open and eat them, threw them overboard 
after opening them. Plaintiffs objected to this testimony as 
hearsay—what was said by another person in the presence of 
the witness ; which objection the court sustained, and defendant 
excepted.” 

“The defendant introduced, also, evidence showing that one 
Henry Weil was a brother-in-law of one of the plaintiffs; that 
a few days after the wreck of the Mary Allerton, and after the 
prevalence of strong winds from the southward, many boxes 
and fragments of boxes, with the marks of fire on them, and 
some of them marked A. «ct 2. M., were strewn along the 
eastern shore as far as Point Clear; that a number of barrels, 
in good order, and not leaking, were also found along the shore, 
and some on Dixie Island, Sand Island, and Dauphin Island, 
which, when opened, were found to contain fresh water; that 
several whiskey barrels were picked up on the shore by John 
Pierce, two of which were found to contain fresh water; that 
said Ilenry Weil purchased these two barrels from Pierce, for 
ten dollars apiece, and the next morning these two barrels ap- 
peared to have been burnt near the spot where they were 
turned over to said Weil ; that one Barado also picked up, about 
the same time, on said eastern shore, two other whiskey bar- 
rels in good order, which, upon being opened, were found to 
contain fresh water; and that thereupon said Weil purchased 
said barrels from Barado, for five dollars, and took possession 
of them.” No objection was made to any part of this evi- 
dence. ‘ Defendant introduced, also, one Louis Cook as a wit- 
ness, who testified that, soon after the wreck of said vessel, 
probably about the 10th or 12th January, 1882, he went to 
plaintiffs’ store in Mobile, and had a conversation with said B. 
Moog, about some barrels which had been picked up on the 
eastern shore, and which were supposed to have come from said 
vessel ; that said Moog at first said they had no interest in the 
barrels, but, when witness was about to leave the store, and 
mentioned that about half of the barrels were filled with water, 
said Moog thereupon consulted with his co-plaintiff, and then 
asked witness to wait an hour for him at the store, and went 
out; that witness waited about an hour, and then started to 
leave, whereupon Lipman Moog, who was a_ half-brother of 
plaintiffs, and in their employment, came uP» and asked him 
to wait longer; that witness declined to do this, but told him 
he was going to O. J. Hood’s store, a short distance off on the 
same square ; that witness then left, and went to said Hood’s 
store, and while there, a short time afterwards, said Henry 
Weil, who had not been present at said conversation at plain- 
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tiffs’ store, came to the door, and called him out. Defendant 
then proposed to ask said witness, what, if anything, then 
occurred between him and said Weil, in regard to said barrels. 
Plaintiffs objected to this question, and the court sustained the 
objection ; to which ruling defendant excepted.” Defendant 
then proposed to ask said witness the following questions: 
* Whether or not said Weil came to him after seeing said Moog, 
and said anything to him about barrels which witness had been 
talking to Moog about?” “Whether or not said Weil offered 
him any money for the barrels which witness had been talking 
about to Moog?” “Whether or not Weil, at that time, said 
anything about destroying water-barrels? and if he did, what 
he said/’ ‘“ Whether or not said Weil went over to Baldwin 
county that evening?’ ‘“ Whether or not he saw Weil a few 
days afterwards, on his return from Baldwin county? and if 
yea, what Weil said about his trip to Baldwin connty?’’ To 
each of these questions the plaintiffs objected, and the court 
sustained their objections ; to which several rulings defendants 
reserved exceptions. 

During the further progress of the trial, the defendant again 
offered to introduce said Louis Cook as a witness, and to prove 
by him, in addition to the facts before stated, “that said Weil, 
when he came up, commenced talking about the barrels witness 
had been talking about to said B. Moog, and wanted to know 
where they were; that witness would not tell him, unless paid 
for the information, and said he must have ten dollars for it; 
that Weil then asked him to wait a few minutes, until he came 
back, and left him; that Weil then left him, and went over to 
plaintiffs’ store, but came back in a few minutes, and said that 

e had a schooner chartered to go over to the eastern shore, 
and asked witness to go with him and show him where the bar- 
rels were, and said he should have plenty to eat and drink, his 
expenees paid, and ten dollars besides; that Weil further said, 
that he did not care about barrels with whiskey in them, but 
wanted the barrels with water in them, to destroy them ; that 
Weil went over to the eastern shore on the same day, on the 
steamboat Annie, and witness was on the wharf two or three 
days afterwards, and saw him coming back on her, and saw 
said B. Moog on the wharf at the same time.” On objection 
by plaintiffs, ‘the court refused to allow defendant to make 
said proof by said Cook ;” and defendant excepted. 

One Bishop, a witness for defendant, had testified to finding 
a barrel filled with fresh water on the shore a few days after 
the wreck ;” and defendant proposed to ask him, if he knew 
of any body coming into his neighborhood, and inquiring for 
goods which had come from the wreck? Plaintiffs objected 


to this, unless defendant specified the person or persons in- 
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quired about ; and defendant thereupon asked, if said Henry’ 
Weil, or his brother Samuel, had been there making such in- 
quiries. Plaintiffs objected to this question, and the court 
sustained the objection ; to which defendant excepted.” One 
Rivers, another witness for defendant, had testified that he 
picked up several barrels filled with fresh water, and delivered 
them to a man who came there; “but he did not know who 
this man was, except from his own statement. Defendant 
then proposed to ask said witness, who the man said he was‘ 
and what, if anything, he did with the barrels?’ The court 
sustained objections to each of these questions, “on the ground 
that defendant had not shown any connection of the plaintiffs 
with said person ;” to which ruling defendant excepted. B. 
Moog, one of the plaintiffs, was afterwards introduced as a wit- 
ness for them, and testified that said Weil was not authorized 
by them to hunt up and destroy barrels from the wreck; and 
this evidence was admitted by the court, against the objection 
and exception of the defendant. 

One Debby Campbell, another witness for defendant, who 
lived on the eastern shore near Rivers, testified that, a few 
days after Christmas, 1881, she and her husband picked up on 
the shore “some packages of goods, and among them a whis- 
key barrel, and that then a man, whom she knew to be Henry 
Weil, came after her to get this barrel.” On cross-examination 
of this witness, * plaintiffs’ counsel asked her, if her deposi- 
tion in this case had not been taken at a certain time and 
place, and if she had not then said she saw a whole box of 
soap: to which she replied, yes. Defendant’s counsel insisted 
that the witness be shown her deposition. The court allowed 
the question to be asked, and defendant excepted. Plaintiffs’ 
counsel then read to the witness, from her deposition, her 
answer in which she made such statement, and asked her if 
she had not said that; to which she answered, that she had 
said it. Plaintiffs’ counsel then handed her the deposition, and 
asked if she could read it ; and she said she could not.” 

The defendant requested the following charge to the jury: 
“Tf the jury find that the plaintiffs, by the charter-party, had 
obtained the control of the vessel, and the right to load her 
with merchandise on the insured voyage, they are responsible 
for all the goods that are shown to have been laden on her; 
and if there is found on the vessel, laden in its hold, articles of 
a character not consistent with the general character of the 
cargo, but fitted to aid in the destruction of the vessel, it 
furnishes a fact which the jury must consider upon the issues in 
this cause; and the jury must take such fact so proven, in con- 
nection with other facts and circumstances that have been 
proven in the case, and therefrom they are warranted, if their 
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judgment so approve, to determine whether there be or not any 
combination or understanding beween plaintiffs and other par- 
ties for the destruction of the vessel.” The court refused this 
charge, aud the defendant excepted. 

There are forty-one assignments of error, embracing all the 
rulings of the court, adverse to the defendant, on the pleadings 
and evidence, and in the matter of charges given and refused. 


D. C. Anperson, and Hamirrons, for appellant, submitted 
printed arguments, in which they elaborately argued all the 
points presented by the assignmeuts of error, and cited the 
following authorities: (1.) As to the sufficiency of the com- 
plaint, 2 Saund. Pl. & Ev., part 1, p. 223. 

(2.) As to the sufficiency of the several pleas averring 
Fraud, Emerigon, 290, 302; 1 Chitty’s Pl. 613, mar.; 2 /d. 
414; 2 Arnould on Insurance, 1307, note; 62 Ala. 500; 
1 Arnould, 487, 495; 1 Story, C. C. 57, 62; 1 Sumner, C. ©. 
451; 3 Kent, 283; 22 Pick. 203; Form No. 14, p. 703, Code 
of Alabama; 1 Wash. C. C. 93; 13 Mees. & W. 655; 1 Par- 
sons, Mar. Ins. 532; 6 Ell. & BI. 608. 

(3.) On the question of barratry, 1 Parsons, Mar. Ins. 566 ; 
4 T. R. 37; Cowper, 155; 19 Pick. 37; 12 Cush. 365; 2 
Wash. C. C. 66; 1 T. R. 329-30; Emerigon, 347-8; 2 Arn. 
Ins. 772, 768, 832; 8 Cranch, 39, 50; 1 Phil. Ins. § 1082; 
3 Caines’ Rep. 1; 1 Johns. 229; 11 Mart. N.S. 630. 

(4.) As to the evidence of fraud, 8 Porter, 72; 12 Ala. 80; 
25 Ala. 174; 30 Ala. 486, 505; 23 Ala. 69; 23 How. 172; 
61 Ala. 280; 63 Ala. 561, 567; 59 Ala. 205. 

(5.) As to the evidence of conspiracy, and admissibility of 
acts and declarations of one conspirator or accomplice as evi- 
dence against the others, 4 East, 164, 171: 6 T. R. 528; 26 
Ala. 47; 7 Wall. 132, 138; 7 Cowen, 445; 6 Mass. 75; 4 
Wend. 261; 2 Day, 205; 2 Whart. Ev. § 1205; 4 Watts, 359 ; 
7 Watts, 307; 74 Penn. St. 115; 3 Greenl. Ev. § 93; 7 Alla. 
700, 458; 1 Ala. 83; 1 Md. 455, 474; 28 Ala. 677; 1 Stra. 
144; 65 Ala. 542; Archb. Cr. Pl. 676; 2 Peters, 365; 43 N. 
H. 13; 2 Paige, 482, 488; 1 Rawle, 458; 13 Penn. St. 359; 
56 Illinois, 218, 254; 75 Illinois, 309; 3 Whart. Amer. Cr. 
Law, §§ 2351-53. 

(6.) As to the declarations of the persons throwing the 
canned goods overboard, 1 Greenl. Ev. § 108; 5 T. R. 512; 
5 Greenl. R. 266; 1 Mete. 242; 3 Mete. 199; 21 Maine, 362; © 
3 Conn. 250; 9 Paige, 611; 8 N. H. 40; 8 Wall. 397-409. 


J. L. & G. L. Sarrna, and R. H. Crarke, contra, also sub- 
mitted printed arguments, in which they cited the following 
authorities: (1.) On the pleadings, Code of Alabama, 
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2979, 2987, p. 704; Life Ins. Co. v. Bledsoe, 52 Ala. 538, 
; Herring v. Skaggs, 73 Ala. 446; Giles v. Williams, 

Ala. 316; Clay v. Dennis, 3 Ala. 375; Hardy v. Br. Bank, 
15 Ala. 722; F'lewellen v. Crane, 58 Ala. 627; Day v. Huck- 
ubee, 60 Ala. 425; 9 Co. 110; 1 Tyr. & Gr. 87; M. & R. 720; 
2 Chitty’s Pl. 414, 16th Amer. ed.; 2 Arnould’s Ins. 1295, 
1307, note; 11 Peters, 213; 1H. & C. 454; 1 Parsons, Mar. 
Ins. 5384, note; Street v. Kelly, 59 Ala. 355; Wood on Fire 
Insurance, § 429; 46 Indiana, 315; 5 Cransh, 100; 5 Har. & 
John. 138; Foster v. Napier, 73 Ala. 595. 

(2.) On the question of barratry, 1 Phill. Ins. $$ 1062, 1065 ; 
Abbott ou Shipping, 183-4, mar., and note 2; in v. Nich- 
olson, 10 Excheg. 28; 2 Selw. 976; 12 Cush. 360; 2 Parsons, 
Mar. Law, 2438, note 4; 1 Parsons, Mar. Ins. 566, 571, note 4; 
Bell’s Principles ( Law of Scotland ), 188. 

(3.) On question of conspiracy, McAnally v. The State 74 
Ala. 9; Browning ». The State, 30 Miss. 656; 1 Greenl. Ev. 
§ 111; Wharton’s Crim. Law, 261-2; 2 Bro. & Bing. 302; 
Owens v. The State, 74 Ala. 401. 

(4.) Other rulings on evidence, Railway Co. v. Kolb & 
Hardaway, 73 Ala. 405; Alerander v. Alewander, 71 Ala. 
295; Allen v. The State, 73 Ala. 73; Burns v. The State, 49 
Ala. 373; Gayle v. Bishop, 14 Ala. 556; 1 Whart. Ev. §s 
552, 554, 561-2, 566, 574; 61 Ala. 252: Fudl & Miles »v. 
McArthur, 31 Ala. 26; Tompkins v. Reynolds, 17 Ala. 109; 
Sylvester v. The State, 71 Ala. 25; 1 Brick. Digest, 781, $s 
118, 120. 


SOMERVILLE, J.—There are some important questions 
raised by the pleadings in this cause, which we proceed first 
tu consider, before undertaking the examination of those sug- 
gested by the bill of exceptions. 

1. Itis provided by statute in this State, that the party 
against whom a judgment on demurrer is rendered may plead 
over as a matter of right, without waiving his privilege of 
assigning the judgment on demurrer as error in the appellate 
court, “unless he has subsequently had the benefit secured by 
the demurrer upon the trial of other equivalent issues.’ 
Code, 1876, § 3007. Where it appears, therefore, that a 
defendant has gotten, under his amended pleas, the full benefit 
of any defense which he could also have obtained under his 
original pleas, to which the court has sustained a demurrer, 
the ruling of the court, if erroneous, is error without injury, 
because the defendant has suffered no prejudice by it. This 
principle becomes important in the progress of the views 
which we shall see fit to take of some of the rulings of the 
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Cireuit Court on the plaintiffs’ demurrers to the defendant's 
pleas. 

2. The present action is one ona _ policy of insurance, in 
which the plaintiffs sue for the value of certain goods alleged 
to have been lost on board of the brig Mary Allerton, while 
sailing between the ports of Mobile, Alabama, and Galveston, 


“Texas. The Code prescribes a form of complaint for suits of 


this nature, which is found on page 704, among the schedule 
of forms of pleadings in civil proceedings.—Code, 1876, 
§ 3009, p. 704, Form No. 16. The most casual observation 
will show, that the several counts of the complaint in the 
present cause comply fully with every requisite of this form, 
some of them being more detailed in their statements than the 
statutory form requires. It is manifest, therefore, that the 
demurrers to the complaint were properly overruled, the sup- 
posed defects suggested being mere matters of defense to the 
action. 

3. Many of the defendant’s pleas set up the defense of the 
fraudulent conduct of the master and the crew of the vessel, 
and the fraud of the plaintiffs in procuring the policy, and in 
loading the cargo. The fifth plea, for example, makes the 
oun averment, that “the loss of said goods was caused by 
the fraudulent and improper conduct of the master or crew of 
said brig, and such as was not insured against by said defend- 
ant ;” and the seventh plea alleges, that “the policy which the 
plaintiffs obtained from the defendant was procured by fraud- 
ulent conduct and representations.” So, the averment of the 
fourteenth is, that “there was fraud in the loading of the 
cargo,” without any statement of the facts constituting such 
fraud. The court sustained demurrers to these pleas, and sev- 
eral others of like character; and these rulings of the court 
are assigned as error by the appellant, among many others. 
The question raised is, whether, under our present system of 
pleadings as established by the Code, a defendant in a court of 
law can plead fraud, or other analogous defense in the nature 
of fraud, by general averment, without a statement of the 
facts constituting the fraud. There can be, in our opinion, 
no doubt as to what the rule of the common law was on this 
subject. A plea, under that system, according to the better 
view, was required to state the facts which constituted the 
alleged fraud, or it was deemed demurrable. This was decided 
in Giles v. Williams, 3 Ala. 316, where the form found in 
Chitty, which is cited as authority by appellant’s counsel, was 
expressly repudiated, as unsupported by authority ; the court 
there holding a plea insufficient, which averred that the bond 
sued on “ was obtained by fraud, covin and misrepresentation ” 


on the part of the plaintiff. This ruling was followed in Clay 
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v. Dennis, 3 Ala. 375, where a plea, which alleged that the 
note sued on was given for certain property, the sale of which 
was fraudulently made by the plaintiff to the defendant, 
was held insufficient; Ormonp, J., observing, that ‘a plea 
alleging frand must state the facts which constitute the fraud.” 
To the same effect is MceHeagg v. Collehan, 13 Ala. 828, 
where this court held a plea to be bad, which alleged that a 
certain receipt, executed in satisfaction of a judgment in de- 
fendant’s favor, was “‘ obtained by fraud in the sale of a horse” 
to him by the plaintiff. The vice of the plea was held to be 
in the statement of a legal conclusion, “ without setting out 
the facts from which such conclusion arises.” We are not 
aware of any case where the doctrine of these decisions has 
been departed from, either before or since the inanguration of 
our present system of Code pleadings. The statute now de- 
clares, that “the plea must consist of a succinct statement of 
the facts relied on, in bar or abatement of the suit, and no 
objection can be taken thereto, if the facts are so stated that a 
material issue can be taken thereon.”—Code, 1876, § 2987. 
In Meadows v. Meadows, 73 Ala. 356, 358, we said: “ Facts, 
and not mere inferences, arguments and deductions, are re- 
quired to be alleged in pleadings under the Code, as well as at 
common law, although the strictness of the ancient rule has 
been greatly relaxed.” And again in Quarles v. Campbell, 
72 Ala. 64, the following language was used in the discussion 
of this subject. Of course, all pleadings, which conform sub- 
stantially to the forms prescribed by the Code, would be sufti- 
cient; and there are cases where the averments of conclusions, 
in the nature of mixed questions of law and fact, have been 
sustained by analogy.”” We find no form of plea in our pres- 
ent Code, which, upon any principle of analogy, will justify 
a plea of fraud, which omits to state any matter of fact consti- 
tuting such fraud. As said in F'lewellen v. Crane, 58 Ala. 
627, 629,—an observation holding good since as well as prior 
to the Code: “ Fraud is a conclusion of law from facts stated 
and proved. When it is pleaded, at law, or in equity, the 
facts out of which it is supposed to arise must be stated; a 
mere general averment, without such facts, is not sufficient. 
The court can not, on such averment, pronounce judgment.” 
The same in substance is reiterated in Pickett v. Pipkin, 
64 Ala. 520, 523. 

4. Precisely the same principle applies to averments of neg- 
ligence, whether urged by way of defense, or in maintenance of 
an action. It is not sufficient to aver mere conclusions of 
law—the facts must be averred from which the conclusion of 
negligence is deducible.—City Council of Montgomery v. Gil- 
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mer, 33 Ala. 116, 130; Mobile & Montgomery Railway Co. v. ° 

Crenshaw, 65 Ala. 566. 

Under this principle, the plaintiffs’ demurrers were properly 
sustained to pleas numbered as follows—the fourth, fifth, 
seventh, eleventh, fourteenth, sixteenth and seventeenth. We 
need not discuss other grounds, upon which the demurrers to 
these pleas may have been correctly sustained. 

5. The eighth plea was plainly defective, in failing to show 
the complicity of the plaintiffs, in any manner, with the alleged 
fraudulent misrepresentation, on constat, it may not have 
been made by a perfect stranger. 

6. Ifa policy of insurance is procured to be issued by fraud- 
ulent misrepresentation or concealment of a material fact 
affecting the risk assumed, the contract will, of course, be void, 
and no action will lie on the policy. But a frandulent over- 
estimate of the plaintiffs’ loss, in making the proof of loss re- 
quired by the insurer, will not operate to forfeit his rights un- 
der the policy, unless the instrument itself stipulates for such 
forfeiture. The same rule applies here, as in suits on other 
contracts. The perjury, or other frand of the plaintiff, subse- 
quent to the contract, does not operate retrospectively to vitiate 
its original validity. He may, notwithstanding, recover such 
damages as he may show himself entitled to by satisfactory 
proof. In view of this principle, the ninth and fifteenth pleas 
of defendant, filed to the original complaint, were defective, in 
failing to aver that there was a stipulation in the policy, pro- 
viding for a forfeiture in the event of the assured making a 
fraudulent over-estimate of value in his proof of loss. 

The defendant had the full benetit of the fact set up in the 
tenth of the original pleas, under the fourth amended plea; 
and, waiving other objections urged, he has suffered no injury 
of which he can complain.—Code, 1876, § 3007; Williams v. 
Ivey, 37 Ala. 242. And so, we decline to consider the twelfth 
original plea, because the full benefit of it was obtained under 
the fifth amended plea;” and the eighteenth also, because the 
defense presented by it, if available at all, was necessarily 
covered by the more general averments of the third plea, upon 
which issues were joined by the plaintiffs, and under which 
evidence was introduced raising the same questions of law and 
fact. 

7. The fraudulent withholding, or conversion of a part of the 
cargo alleged to have been shipped, without the agency or con- 
nivance of the plaintiffs, would be no defense to the present 
action, but would only be effective to diminish the amount of 
the recovery pro tanto. The demurrer to the thirteenth plea 
was properly sustained, because of its failure to allege such 
agency or connivance. 

VoL. LXXvI. 
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8. The question of chief importance raised by the rulings on 
demurrer to the amended pleas, is one relating to barratry. It 
is averred in the first plea, that the loss of the goods insured 
by defendant was caused by the willful misconduct of the 
master of the vessel in setting fire to it, with the design of 
“defrauding the underwriters, for the benefit or advantage, 
not only of “himself, but also of the plaintiffs.” The second 
plea avers substantially the same thing, with the further allega- 
tion, that the master was, at the time of his alleged criminal 
conduet, a part-owner of the vessel. 

We have no difticulty on the point presented by the first 
plea, to which, we think, the plaintiffs’ demurrer was properly 
sustained ; the rule being settled, that an act of the master, or 
of his marines, if one of fraudulent misconduet, may be bar- 
ratry, as said by Mr. Addison, although it was done by them 
with no view of benefiting themselves, “ but of securing some 
advantage for the ship-owners.”—3 Add. Contr. (Amer. Ed.), 
$ 1168, p. 226, and cases cited, nofe (a). On the same princi- 
ple, a motive to benefit the owners of the cargo would not 
change the nature of the act, unless the misconduct of the bar- 
rators was perpetrated with the consent or connivance of the 
assured. It was 4 in Brown v. Union Ins. Co. (5 Day, 1; 
s.c., 5 Amer. Rep. 123), that if the alleged barratrous act was 
unlawful, ‘a nee rw intention of benefit to the plaintiffs 
will be unavailing,” and that ** the decided cases put this ques- 
tion beyond all doubt.” See, also, Parsons Mer. Law, 448; 
Wiggins v. Amory, 7 Amer. Dee. 175. 

9. A question of more difficulty is that raised by the second 
plea. Can the master of a vessel, who is also a part-owner, 
commit the aet of barratry by making way with such vessel in 
fraud of the other owners / 

Barratry may be properly detined as “any illegal, fraudu- 
lent, or knavish conduct of the master or mariners of a ship, by 
which the freighters or owner are injured.”——1 Rapalje & 
Lawrence's, Law Dict., p- 116; 1 Bouv. Law Diet., 232; 1 
Phil. on Ins., § 1062. It has sometimes been said to be 
synonymous with the terms “ villainy, knavery, cheat, malver- 
sation, trick, device, deceit or fraud ” of the master or mariners. 
Hood v. Nesbit (2 Dall. 137), 1 Amer. Dec. 265, 267. It covers 
cases of injury to the shippers of the cargo, as well as the 
owners of the vessel (Cook v. Commercial Ins. Co., 11 John. 
40); and has often been adjudged to include losses by theft 
and embezzlement committed by the master or crew.—Ameri- 
can Ins. Co. v. Bryan, 37 Amer. Dec. 278, and note, p. 285. 
And while it is immaterial that the master may have had in 
view the benetit of the owner, rather than his own, it may be con- 
sidered there can be no case of barratry without the element of 
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fraud or criminal conduct of the master or the mariners. In 
Wiggins v. Amory, T Amer. Dee. 175 (s. «., 14 Mass. 1), 
Chief-Justice Parker said, that it might be taken as the settled 
law of England, that fraud or criminality is essential to bar- 
vatry. And such now seems the settled rule also in this 
country.— Hood v. Nesbit, 1 Amer. Dee. 265, supra. 

It is thus manifest, that the act of barratry can be com- 
mitted by no other person except the master or mariners, and 
against no one except the owner of the ship, or the freighters, 
who are deemed owners pro hac vice. When the master, 
therefore, is also the sole owner, it is everywhere conceded that 
he can not commit an act of barratry against himself.—Smith’s 
Mer. Law, 345; Joss v. Hunter, 4 T. R. 33. The obvious rea- 
son upon which this rule is based seems to be, that one can not 
commit a fraud, or other like unlawful act, upon or against 
himself. Upon no sound principle, therefore, can it be made 
to embrace the case of a mere part-owner, who very clearly 
can commit a fraud, cheat, or other illegal act of knavery, upon 
the property rights of his co-owners. The statement, however, 
is found in some of the old text-writers, that the master, if he 
be a part-owner, can not commit barratry, any more than if he 
were a sole owner.—2 Arn. on Ins. 837; 1 Phil. on Ins., § 
1082. The case of Wilson v. General Ins. Co., 12 Cush. 360, 
decided by the Supreme Court of Massachusetts, in the year 
1853, and holding to this view, was based confessedly on these 
old authorities; but it was admitted by Chief-Justice Shaw, 
that the adjudged cases confined the principle exclusively to 
sole owners. That learned judge, as he states in his opinion, 
was “not aware of any decided case directly in point,” nor did 
he cite any, either American or English. The well considered 
case of Jones v. Nicholson, 10 Exch. 28 (26 Eng. L. & Eq. 
542), decided by the English Court of Exchequer in the year 
1854, had not then been promulgated. It was there held, that 
a master, who is part-owner, may commit darratry against the 
other part-owners; and this, in our opinion, announces the 
me r rule—one which has been followed since in both Eng- 
and and Scotland. and is approved by the best of modern text- 
writers in England and America. In Jones v. Nicholson, supra, 
it was said by Pollock, C. B.: “Some expressions of modern 
authors to the contrary have been cited ; but they are, in truth, 
no authority whatever, since the doctrine laid down is not sup- 
ported by any decided case. A master who is sole owner can 
not commit barratry, because he can not commit a fraud 
against himself; but there is no reason why the fact of a mas- 
ter being a part-owner should prevent the other part-owners 
from insuring their interest in the ship, or the freighters from 
insuring their goods. If a master, being part-owner, in fraud 
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of the other owners, makes away with the ship, that, in my 
opinion, is barratry. The whole principle on which the doe- 
trine rests supports that view.” ALprrson, B., said he was of 
the same opinion; adding, that “if the master, being himself 
a part-owner, commits the barratry, that is equally a frand 
upon the other part-owners. Whenever it is a frandulent act 
on the part of the master, it is barratry; but it can not be a 
fraudulent act when he is sole owner.” Prarr, B., said: ‘“ Be- 
cause the master happens to be a part-owner, how can it be 
said that the barratry committed by him is not a fraud against 
the other owners, who have separate shares in the vessel ¢” 

The doctrine of this case is indorsed by Mr. Addison, in his 
learned treatise on Contracts, in which, discussing the laws of 
marine insurance, he observes as follows: “A master who is 
a sole owner can not commit barratry, because he can not com- 
mit a fraud against himself; but, if a master, being also part- 
owner, makes way with the ship in fraud of the other owners, 
that is burratry.” In support of this view he cites Jones v. 
Nicholson, supra; 3 Add. Contr. (Amer. Ed.) § 1168, p. 227. 
Mr. Parsons, in his work on Marine Insurance, published in 
1868, inclines to the same view, thus abandoning the opposite 
opinion expressed by him many years previous in his treatise 
on Mereantile Law.—1 Parsons’ Marine Ins. 571; 2 Parsons’ 
Mer. Law, 243, note 4; Parsons’ Mer. Law, 449. 

As we have said, the doctrine settled in Jones v. Nicholson, 
supra, is, in our judgment, correct, and we adopt it as better 
consisting with reason, as well as being better supported by 
modern authority. 

We proceed next to diseuss the rulings of the court on the 
points raised in the bill of exceptions. 

10. The question which has been argued most elaborately 
by appellant's counsel, both at the bar and in their briefs, is 
that involving the precise state of facts which will authorize 
the declarations and admissions of co-conspirators to be re- 
ceived in evidence against each other, and the inquiry as to 
what extent the conspiracy itself must first be proved aliunde. 
This argument has been directed chiefly to certain acts and de- 
claraiions of one Henry Weil, an alleged co-conspirator with 
the plaintiffs in the matter of fraud charged against them, 
which acts and declarations were proposed to be proved by the 
witness Louis Cook, but were excluded by the court. 

The law undoubtedly is, that where two or more persons 
combine or associate together for the prosecution of some 
fraudulent or illegal purpose, any act or declaration made by 
one of them, in furtherance of the common object, and forming 
a part of the ves gest, may be given in evidence against the 
others. A just and well-settled distinction is thus preserved, 

20 








306 SUPREME COURT (Dec. Term, 
Pheenix Insurance Company v. Moog. | 

between admissions made in furtherance of a conspiracy, and 

admissions made after its close. One is coincident with, and 

explanatory of a progressing transaction, while the other is 

narrative only of a past transaction.—2 Whart. Ev. § 1206. 

11. To authorize such declarations or admissions to be re- 
ceived, however, so as to affect co-conspirators, it is clear that 
certain proof must first be made a//vnde, in establishment. of 
the conspiracy itself. Nothing is more certain than the propo- 
sition, that the conspiracy can not be proved merely by the de- 
clarations. The rule is precisely analogous to that governing 
the admissions and declarations of agents, when offered in evi- 
dence against the principal. They can be received only when 
the agency itself is prvma fucée established ; for, as said by 
Mr. Wharton, “to permit the proving of the agency by proving 
the declarations of the agent, would be assuming, without 
proof, that which is a pre-requisite to the admissibility of the 
declarations.”"—-2 Whart. Ev. § 1183; Street vo. The State, 43 
Ala. 1 

The extent to which the conspiracy must first be proved, 
was considered by us in MeAna//y's Case, 74 Ala. 9, 16, which, 
in our opinion, states the correct rule. [It was there said, that 
in order “to allow such testimony to go to the jury, a founda- 
tion must be laid by proof sufficient, in the opinion of the 
judge presiding, to establish, prima facie, the existence of 
such conspiracy.” As expressed by an accurate author, in a 
recent treatise on the Law of Evidence, such declarations can 
not be received, “until the judge is satisfied that, apart from 
them, there are prima sucie grounds for believing in the ex- 
istence of the we we 4 to which they relate.’—Stephens’ 
Dig. Ev., Art. 4, p. 8. In other words, if the evidence already 
offered a//unde in proof of the conspiracy, or tending to prove 
it, is sufficient, in the opinion of the presiding judge, to an- 
thorize the jury to find in favor of the fact of its existence, 
this makes out a prima facie case, and lets in the declarations 
made by any co-conspirator during the pendency of the enter- 
prise, and in furthe rance of its objects. —Ormshy v. The People, 
53 N. Y. 472: 1 Greenl. Ev. § 111. 

12. In view of these principles, we are of opinion, after 
much deliberation on the subject, that the evidence sought to 
be elicited from the witness Louis Cook, taken in connection 
with the other facts in proof, was suflicient to establish a pr/- 
ma facie case of conspiracy between Ilenry Weil and_ the 
plaintiffs, and that the questions propounded were of such a 
character as that the exclusion of them by the court was error. 
One of the defenses to this action is a fraudulent conspiracy 
on the part of the plaintiffs to cheat the defendant by shipping 
a fictitious cargo, comparatively worthless in value, upon 
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which, by false representations, they had procured an_ over- 
insurance largely exaggerated. The evidence tended to es- 
tablish the truth of this defense, and to show, among other 
alleged frauds, that the plaintiffs had filled a large number of 
barrels with river water, and insured them as whisky, or other 
spirituous liquors. The witness Cook went to the plaintiffs’ 
store, and there had a conversation with B. Moog, one of the 
plaintiffs, about some of the barrels which were picked up on 
the eastern shore of Mobile Bay, and were supposed to have 
come from the wreck of the Mary Allerton—the vessel in 
which plaintiffs’ goods were insured, and which had been 
wrecked a few weeks before. Moog appeared to manifest no 
interest in the matter, until he was informed that some of these 
barrels were filled with water, whereupon he consulted with 
his co-plaintiff, and then, asking the witness to wait at the 
store for him, left the store, and went out. The witness Cook 
waited about an honr, and, discovering that Moog did not re- 
turn, he went over to the store of one Hood, near by, stating, 
at the time, to one Lipman Moog, an emplovee of ‘plaintiffs, 
where he was going. Very soon, one Henry Weil, shown to 
be a brother-in-law of the plaintiffs, and who was not present at 
the previous conversation between Cook and Moog about pom 
ht Is, went over to [lood’s store. and called Cook wel It wa 
proposed here to show that Weil proceeded to discuss with 
Cook the matter of these barrels, concerning which he had been 
so recently talking to Moog, and to inquire whether he offered 
money for the barrels, or said anything about destroying such 
barrels. The question is, Was Weil prima facie the agent of 
Moog in this matter, and was he acting under his authority / 
low, it may be asked, did Weil know where the witness Cook 
was, and what interest did he have in negotiating for these 
barrels? And above all, from whom, save from Moog alone, 
could he have ascertained any thing about Cook’s connection 
with, or knowledge of these barrels? He was not present at 
the interview between Cook and Moog at the store, and must 
have been informed as to this matter by some one. If Weil, 
after ascertaining Cook’s whereabouts with such facility, did in 
fact take up the same conversation that was progressing with 
Moog, and which the latter had invited an opportunity to re- 
open, and did offer to buy, or propose to destroy these articles, 
which might justly be regarded : is tokens of criminating evi- 
dence, these facts, in our opinion, would authorize a jury to 
conclude that Weil was the agent of Moog, sent to see Cook 
in furtherance of his principal's interests, and that he was, 
therefore, prima facie a co-conspirator, doing an act in ob. 
vious promotion of the alleged scheme of the plaintiffs to de- 
fraud the insurance company. The spoliation of evidence,. 











308 SUPREME COURT (Dec. Term, 
[Pheenix Insurance Company v. Moog.) 


damaging to a litigant’s cause, may constitute just as much of 
a frand, as the manufacture of evidence that is favorable 
to it. 

14. The exclusion of the several questions propounded by 
the defendant to the witness Cook was clearly erroneous. The 
true rule on this subject is as follows: If a question is pro- 
pounded to a witness on the stand, the answer to which is 
prima facie relevant and legal testimony, and the court refuses 
to allow the witness to answer, this is error, for which a rever- 
sal will lie; for the reason, that “the injury to the party con- 
sists in the refusal of the court to permit the answer to be 
given, and he can do nothing more to prove the wrong done 
him than to show that he has asked a legal question, the an- 
swer to which, by the action of the court, was denied him.” 
Nailor v. Williams, 8 Wall. 107. Where no answer is given 
by the witness, as in this case, this does not repel the presump- 
tion of injury, provided the question itself is sufticiently deti- 
nite to indicate the nature of the answer sought to be elicited, 
and such answer is prima facie relevant, material, and other- 
wise legal.—Loberts v. The State, 68 Ala. 515. In such a 
case, it would add little or nothing to the enlightenment of the 
court, for the counsel to state what is proposed to be proved 
by the question, because this is shown by the question itself, 
so far as to justify the admissibility of the answer. 

It is only when the question is so general in its nature, that 
the answer sought to be elicited may as well be prima facie 
irrelevant and illegal testimony, as relevant and legal, that the 
exclusion of the question, and the refusal of the court to allow 
the witness to answer it, will be regarded as free from error. 
It is reasonable, in this class of cases, to require the counsel to 
inform the court what is proposed to be proved, so that the 
court may see that he seeks to elicit testimony which is proper 
to be admitted, and not that which is improper.—A//en v. 
The State, 73 Ala. 23. If this is not done, it may be inferred 
by the court that, in view of the broad and comprehensive na- 
ture of the interrogatory, the answer of the witness might have 
been illegal, irrelevant, or even beneficial to the party. There 
should be no such presumption, however, in the first case, be- 
cause the question is sufficiently narrow to preclude it, and the 
party has the legal right to examine the witness as to all rele- 
vant and legal matters within his knowledge. When the court 
denies this right—and refuses to permit its exercise—there is 
manifest error; and error imports the presumption of injury, 
unless it is clearly repelled. The adjudged cases in this State 
ean all be harmonized, in our opinion, with this principle, 
although some expressions may be found which seem suscep- 


tible of a contrary construction.— Burns v. The State, 49 Ala. 
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370. Ilowever this may be, the rule above announced is, in 
our opinion, the correct one. 

15. There is another class of cases, where a question is ille- 
gal only because it may elicit improper testimony, and the 
court permits it to be answered against the objection of the 
other party. Unless the answer itself is disclosed by the bill 
of exceptions, no error can be imputed to the court, because 
the answer may have been both relevant and beneficial to the 
objecting party. —.Vadlor v. Williams, 8 Wall. 107; East Tenn. 
Railroad Co. v. Bayliss, 74 Ala. 150; Eagle & Phownix 
Man. Co. v. Gibson, 62 Ala. 369. So, when an objection to a 
question is overruled by the court, and the record fails to show 
what answer the witness made, if any, it has been held that the 
ruling of the primary court is not reviewable on appeal. 
flughes v. The State, 75 Ala. 31; Jackson v. Clopton, 66 
Ala. 29. . 

We need make no special application of these principles to 
the assignments of error based on the action of the court in 
excluding the questions propounded to the witnesses Bishop 
and Rivers, as upon a new trial the questions can be readily 
framed so as to be brought within the rule. 

16. In what we have said above, as to certain questions pro- 
posed to the witness Lonis Cook, we have properly confined 
our observations to the first examination of this witness, as 
disclosed in the record. When, however, it was attempted to 
introduce him upon the stand a second time, another well- 
settled rule applied, which has received the sanction, not only 
of this court, but generally of the courts everywhere. This 
rule is, that, while a witness may be introduced on the stand 
a second time, and re-examined as to matters concerning which 
he has been already interrogated, this is a matter of practice 
within the control of the trial court; and being entirely dis- 
cretionary, its refusal or allowance is not reviewable by this 
eourt.—HHobbs v. The State, 75 Ala. 1; Bell v. The State, 74 
Ala. 420; Gayle v. Bishop, 14 Ala. 552; State v. Marler, 
2 Ala. 43; 1 Whart. Ev. $ 574. It is a fundamental princi- 
ple, that where “any matter is left to the discretion of one 
judge, his discretion is not subject to be reversed or revised 
by another.”—1 Greenl. Ev. § 431. The action of the cirenit 
judge, therefore, in declining to allow the witness Cook to be 
introduced upon the stand a second time during the progress 
of the trial, and re-examined as to precisely the same subject- 
matters, was the exercise of a mere discretion, not subject to 
our review on appeal to this court. 

17. We see no objection to the testimony elicited by the 
plaintiffs from the witness Cleveland, as to the box of station- 
ery alleged to have been shipped on the vessel as a part of her 
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insured cargo. This box was not only shown to have consti- 

tuted a part of such cargo, the nature and value of which was 

an important subject of inquiry, but was recovered from the 

wreck, and was at the time of the trial in the possession of the 

plaintiffs. 

18. The court, in our opinion, committed no error in ex- 
cluding the evidence as to the canned oysters gotten from the 
wreck of the vessel. We can not perceive the relevancy of the 
fact that the party of men who visited the wreck threw some 
of these goods over-board. In itself, the cireumstance had no 
tendency to prove the quality of the goods; and the act being 
inadmissible, the accompanying declaration explanatory of it 
must be excluded as mere hearsay. 

1%. As it was made to appear that the witness Debby Camp- 
bell was unable to read her deposition, when handed to her during 
her cross-examination by plaintiffs’ counsel, there can be no 
error in the course adopted of permitting to be read to her the 
portion of this testimony in reference to which it was proposed 
to interrogate.— Wells v. The State, 74 Ala. 21; 1 Greenl. Ev. 
S$ 463, 465; 1 Whart. Ev. gs 555-6, 562. 

20. The mode of examination adopted in the attempt to im- 
peach the witness Gayle, whigh was to show his contradictory 
statements made in presence of the witness King, seems to us to 
be free from all objection. The proper predicate having been 
first laid, by asking Gayle whether he had not, at a time and 
place specified, made certain statements to King,and this being 
denied by him, or else explained in a certain manner, it was 
competent to impeach him by proof of other statements con- 
tradictory, or differing in any material phase of signification. 
It is proper practice, in such cases, either to ask the impeach- 
ing witness as to the particular words sought to be imputed to 
the witness whose veracity is assailed, or else to adopt the more 
liberal mode of asking him to state the true conversation be- 
tween the parties as it may really have occurred. In the pres- 
ent instance, we think the two statements proved were suft- 
ciently con*™:dictory to justify the refusal of the court to ex- 
clude them from the jury. 

We have examined the other assignments of error based on 
the admissions of evidence, and, in our opinion, they are not 
well taken. 

21. The charge requested by the defendant was obnoxious to 
several objections, which rendered its refusal free from error. 
It submitted to the jury the construction of the charter-party, 
which was a question exclusively for the determination of the 
court, and not of the jury. And it, moreover, authorized the 
jury to impute to this contract a meaning which was clearly 
erroneous. 

VoL. LXXVIII. 
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The judgment of the Cirenit Court must, however, be re- 
versed for the errors to which we have above alluded, which is 
accordingly done, and the cause is remanded for a new trial. 


Renfro Bros. +. Goetter, Weil & Co. 


Bill in kiyuity , tor Foreclosure of Mortgage; Petition and 
( 'POSs- Bill to set aside Jor Fraud. 


1. Petition; when proper.—A_ petition, ordinarily, is a proper pro- 
ceeding by a party to a pending suit, for some order or direction 
therein, touching the matter in controversy, or preliminary to the 
preparation of the cause 

2? Same: when Heep propriate —A\ petition is inappropriate, when a 
stranger to the suit desires to present new claims, and raise new issues, 
net invelved in the original cause, though concerning the same subject- 
matter. Whatever may be his claim, he can not intervene by petition, 
for the purpose of defeating the entire suit, and reaping the proceeds of 
property brought into court by a bill, after its dismissal on his defense. 
a Party defendant; can not be made on his own application.—In the 
absence of a statute or rule, a court of equity can not, on the application 
of a stranger, make him a party defendant to a pending suit, without 
the consent of the complainant, for the purpose of allowing such party 
to litigate with complainant his right or title to any relief whatever. A 
party can not be made a defendant on his own application. 

a Parties de fe ndant: proper prac tice as to.—Gener: ally, a compl link int 
may elect with whom he will litigate, under the rules governing proper 
and necessary parties. But whenever, during the progress of the 
cause, it is made known to the court that an absent person is a neces- 
sary party, in order that an effective decree may be rendered, or that a 
decree cannot be rendered without atfecting the rights of such person, 
it is competent for the court to order that the complainant amend so as 
tomake hima party, and, refusing, to dismiss the bill; but the court 
ean not make a party, without action taken by the complainant. 

5. Stranger to suit: how must present his claim as to subject-matter in 
litigation. —When a person, not a party to a pending suit, between whom 
and the complainant there is no privity, but who has a claim or lien on 
the property,—a new and independent claim,—or who is interested in the 
subject-matter of the suit. desires, for his own protection, to present his 
claims, and raise new issues, he must do so by formal bill, containing 
appropriate allegations—an original bill in the nature of a cross-bill, or 
of a supplemental bill, as the case may authorize. 

6. Mortgage; when fraudulent as against creditors. —W hen mortgagors 
are allowed to retain possession of property, until the law-day, with an 
implied power of sale, the mortgage tending to effectually shield the 
property for the joint benefit of mortgagor and mortgagee, it is fraud- 
ulent as against creditors. 

‘a Cross-bill; by whom Tile: d.—A cross-bill can be tiled only by 
a party to the suit, and when the right to file the cross-bill is founded 
on an invalid order, it must fall with the order; it can not be the basis 
of relief, nor be treated as an original bill in the nature of a cross-bill, 





312 SUPREME COURT [Dec. Term, 


[Renfro Bros. v. Goetter, Weil & Co.] 


ArrrAt from the Chancery Court of Lee. 
Heard before the Hon. N.S. Granam. 


J. M. Cuivron, and Gro. P. Harrison, Jr., for appellants. 
The purpose of the original bill was to foreclose a mortgage, 
and Crumley brothers were the only defendants. The object of 
the petition is to defeat the entire proceedings, on the assertion 
of their invalidity, and to have the fruits of the illegal pro- 
ceedings accounted for to the petitioners. The general rule 
requiring all parties interested to be made parties to the suit 
is confined to the interest involved in the issue, and which will 
be necessarily affected by the decree.—1 Dan. Ch. Prac. 190, 
note 5, and authorities there cited; Story’s Eq. Plead. ¢ 72. 
Can any good reason be given, why Renfro Bros. should be 
compelled to litigate the issue of fraud vel non with the same 
creditor, in the same court, at the sametime‘ If compelled to 
do so, would it not be a departure from the salutary principles, 
not only prevailing in courts of equity, but which are recog- 
nized by the rigid rules of the common law.—1 Brick. Dig. p. 
683, $$ 635 et seq.; Gilmanv. R. PR. Co., 72 Ala. 576; Foster v. 
Napier, 73 Ala. 595. The demurrers to the cross-bill should 
have been sustained. No one but a defendant to the original 
bill may file a cross-bill ; and even then, the relief prayed must 
grow ont of the subject-matter of the bill.—.Ve/son v. Dunn, 
15 Ala. 501; Andrews v. Hobson, 23 Ala. 239: Winn v. Dil- 
lard, 60 Ala. 374; Davis v. Cook, 65 Ala. 622; Grimball 
Patton, 70 Ala. 637; Tutwiler v. Dunlap, 71 Ala. 126. 


W. H. Barnes, contra.—Under the facts in this case, the 
petition and cross-bill of Gioetter, Weil & Co. were properly 
allowed. The funds of the debtor were in the hands of the 
court, and it was the duty and right of the court to distribute 
them, as the rights of the various parties required. As to what 
a cross-bill is, and what relief may be had under it, see Code of 
1876, § 3801; Davis v. Cook, 65 Ala. 617. 


CLOP’ «ux, J.—The bill was brought by the surviving 
partners of Reniro Bros., for the foreclosure of a mortgage 
on a stock of merchandise, executed by Crumley Bros. Decem- 
ber 25, 1878. The mortgagors were the only defendants. On 
the day of the filing of the bill, a receiver was appointed by 
consent, who, under the order of the register, took possession, 
and proceeded to sell and dispose of the goods. Guvoetter, Weil 
& Co. and others applied by petition, during the progress of 
the cause, to be admitted as defendants, * for the purpose of 
defending against the said pretended claim of Renfro Bros., 
and the unju t proceedings in which they are engaged.” The 
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petition alleges, that the petitioners were creditors of Crumley 
Bros., prior to, and at the time of the making of the mortgage, 
and also facts on which the mortgage is assailed as fraudulent. 
The chancellor made an order on the petition, against the ob- 
jection of the complainants, allowing the petitioning creditors 
to come in, and defend against the bill, * by answer, ‘plea, or 
demurrer, as they may be respectively advised it is necessary 
and proper to do, under the rules and practice of this court, to 
the same extent as if they had been formally made defendants 
in the original bill, by subpcena or publication.” ‘Thereupon, 
the petitioners tiled a demurrer to the bill, and afterwards they 
filed an answer and cross-bill, which alleges substantially the 
same facts contained in the petition, but more ¢n extenso, and 
more explicitly. The cross-bill, to which the mortgagees and 
mortgagors were made defendants, prays that the mortgage be 
declared fraudulent as against the complainants in the cross- 
bill, and that the effects in the hands of the receiver be ap- 
plied to the payment of their claims. 

A petition, ordinarily, is a proper proceeding by a party to a 
pending suit, for some order or direction therein, touching the 
matter in controversy. or preliminary to the preparation of the 
cause. But it is inappropriate, when a stranger to the suit de- 
sires to present new claims, and raise new issues, not involved 
in the original cause, though in respect to the subject-matter 
of the suit. The purpose of the petition of the creditors was, 
however, not to present their claims, and have them deter- 
mined as on petition, but that they be admitted as defendants 
for the purpose of asserting their rights and the invalidity of 
the mortgage. 

In the absence of statute or rule, a court of equity can not, 
on the application of a stranger, make him a party to a pending 
suit, without the consent of the complainant, for the purpose 
of allowing such party to litigate with complainant his right 
or title to any relief whatever. In Stretch v. Stretch, 2 Tenn. 
Ch. R. 140, a bill was tiled to have a trust declared in stock, 
which, it was alleged, was purchased by the defendant with 
funds held by him in trust for his wife, the complainant. 
Certain creditors of the defendant made application by petition 
to be admitted as parties defendants, with leave to make de- 
fense by demurrer, plea or answer, and by cross-bill, alleging 
that the bill was brought for a fraudulent purpose, and was ad- 
vised by the defendant to hinder and delay, if not to defeat his 
ereditors. Chancellor Cooper disallowed the application, and, 
after reviewing the authorities, observed: “I have myself, in 
two or three instances, upon principle and authority, ruled 
against the right to intervene in this mode, and upon reconsid- 
eration see no reason to doubt the correctness of my ruling. 





314 SUPREME COURT (Dec. Term, 
[Rentro Bros. v. Goetter, Weil & Co.) 

No such practice is known in equity, as making a person a de- 
fendant to a suit on his own application.”— Drake v. Good- 
ridge, 6 Blatch. 151. A person, not a party to the suit, what- 
ever may be his claim on the property involved, can not inter- 
vene by petition, and be made a defendant, against the objee- 
tion of the complainant, for the purpose of defeating his entire 
suit, and reaping the proceeds of property brought into court 
by a bill, after its dismissal on his defense. 

Generally, a complainant may elect whom he will make par- 
ties, and with whom he will litigate, under the rules governing 
proper and necessary parties. Whenever, during the progress 
of the cause, it is disclosed or made known that an absent per- 
son is a necessary party in order that an effective decree may 
be rendered, or that a decree can not be rendered without 
affecting such person’s rights, it is competent for the court to 
order that the complainant amend so as to make him a_ party, 
and, on failure or refusal, to dismiss his bill; but the court 
can not make a party, without action taken by the complainant. 
When a person, not a party to a pending suit, between whom 
and the complainant there is no privity, but who has a claim 
or lien on the property,-—a new and independent claim,—or is 
interested in the subject-matter of the suit, desires, for his own 
protection, to present his new claim, to assert his independent 
rights, and raise new issues, he must do so by a formal bill, con- 
taining appropriate allegations—an original bill in the nature 
of a cross-bill, or of a supplemental bill, as the case may an- 
thorize.— Cowles & Ledyard v. Andrews, 39 Ala. 125; Caron 
v. Mowatt, 1 Edw. Ch. 9: Anderson v. J. Po dk M. Rh. Re. 
(v., 2 Woods, 628: Stretch v. Stretch, suprd, 

It appears from ‘the record, that Benedict, Hall & Co. and 
others, who were creditors of Crumley Bros., tiled a creditors’ 
bill, four days after the filing of the present bill, in which are 
alleged substantially the same facts as set forth in the cross- 
bill. The mortgagors, the complainants in the present suit, 
and two creditors, compl: ‘inants in the cross-bill, who had 
caused attachments to be issued and levied on the mortgaged 
goods before either bill was tiled, were made defendants. The 
bill prays, among other things, that such orders be made as will 
require the receiver appointed under the first bill to sell the 
goods in the usual course of trade, and bring the proceeds into 
court to abide the orders of the court on a final hearing: that 
the mortgage be declared fraudulent, and that the claims of 
complainants be paid out of the proceeds of: sale. On an ap- 
peal in this case, the validity of the mortgage was considered. 
75 Ala. 121. It was held, that, by clear implication, the mort- 
gagors retained possession of the property until the law-day, 
with an implied power of sale; and that the mortgage, tending 
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effectually to shield the property for the joint benefit of the 
mortgagors and mortgagees, is fraudulent as against creditors. 
To this conclusion we adhere ; and being, therefore, unable to 
see any benefit to accrue from litigation longer protracted, 
when this must be the result, we have considered the feasibility 
of avuiding a reversal. But the chancellor dismissed the orig- 
inal bill, and retained the cross-bill for further proceedings and 
future relief to the complainants therein. A cross-bill can be 
tiled only by a party to the suit; and as the right of the cred- 
iturs to bring the cross-bill is founded on an invalid order, it 
must fall with the order. It can not be the basis of any relief. 
We can not, on principle, consider and treat it as an original 
bill in the nature of a cross-bill. 

We may remark, that the necessity of another bill is re- 
moved by the pendency of the bill brought by Benedict, Hall 
& Co. and others. All the relief which the creditors need 
may be obtained in that suit, to which they may all become 
parties, and in which the assets may be marshalled. We have 
no doubt, that on a proper application, the chancellor will re- 
gard it as his duty to consolidate the cases, and make the re- 
ceivership applic: able to each, as conducive to the interests, and 
protective of the rights of all parties. 

Reversed and remanded. 


Roswald v. Imbs & Co. 


Trove  @ for Cone Psion of Grouds, hy 1% ndor against Assiynee 
of Fraudule nt Purchase r. 


l. Fraud i purchase of qoods ; hurd “ of proof as to notice hy sub- 
purchase r.—lIn an action of trover for the conversion of voods, brought 
by the vendor against a sub-purchaser from the original fraudulent pur- 
chaser, the plaintiff? having proved that the latter obtained the goods 
with the fraudulent intent of not paving for them, the onus is on the 
defendant to show a purchase for value by himself ;-but he is not re- 
quired to go further, and disprove notice of the fraud on the part of the 
original purchaser, 


Appran from the Cireuit Court of Montgomery. 

Tried before the Hon. Joun P. Hussarp. 

This action was brought by * J. F. Imbs & Co.,” described as 
a corporation organized under the laws of Illinois, against 
Amelia Roswald and Philip Stohl, who were doing business to- 
gether in the city of Montgomery as partners, to recover dam- 
ages for the alleged conversion by the defendants of eighty 
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barrels of flour; and was commenced on the 14th March, 1882. 
The cause was tried on issue joined on the plea of not guilty, 
and resulted in a verdict and judgment for plaintiffs, for $400, 
It was proved on the trial, as appears from the bill of excep- 
tions, that the flour was sold by plaintiff, through its agent in 
Montgomery, to one N, Locke, a retail merchant in that city, 
on a credit of thirty and sixty days, and was bought from said 
Locke by the defendants, through 8. Roswald, their purchasing 
agent. The plaintiff proved that Locke never paid for the 
flour, but became insolvent a short time after the purchase was 
made; and adduced evidence tending to show that he obtained 
the flour with the fraudulent intention of never paying for it, 
and that the defendants, when they purchased, had knowledge 
of facts which charged them with notice of such fraudulent 
intent, though they paid for the flour in cash. The court gave 
the following charge to the jury, at the instance of the 
plaintiff : “(2.) If Locke got no title, by reason of a fraud 
upon plaintiff, then Roswald & Stohl, who bought from him, 
took no better title than he had, unless they show that they 
purchased for value, and without notice of any facts or cireum- 
stances to put them on inquiry in regard to the defect of 
Locke’s title to the goods.” The defendants excepted to this 
charge, and they now assign it as error. 


Warrs & Son, for appellant. 
Arrinctron & GRAHAM, contra. 


STONE, C. J.—Charge No. 2, given at the request of plaintiff 
below, can not be maintained. It requires the defendants, not 
only to prove the affirmative fact that they had purchased the 
flour, and paid a valuable and adequate consideration for it, 
but to take a further step, and prove that, at the time they 
made the purchase and payment, they were “ without notice of 
any facts or circumstances to put them upon inquiry in regard 
to the defect of Locke’s title to the goods.” This was requir- 
ing too much of them. Such is not ‘the order of proof. The 
burden was first on the plaintiff, to show by facts and cireum- 
stances that Locke obtained the goods with the fraudulent in- 
tent of not paying for them.—Zoeh v. Flash, 65 Ala. 526. 
This would entitle the plaintiff to recover against Locke, or 
any one else who did not show a better title. The onus would 
then shift, and Roswald & Stohl must show they were pur- 
- chasers of the goods for value. Doing this, they could rest on 
their defense, unless, in proving it, “they showed they had 
knowledge of Locke’s fraud, or of facts and circumstances 


which should have put them on inquiry, which, if followed up, 
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would have discovered the fraud. The onws would again shift, 
and if Imbs & Co. claimed that Roswald & Stohl had notice 
of Locke’s fraud before they concluded their purchase, the 
duty would rest on that corporation to make proof of. it. 
Thames v. Rembert, 63 Ala. 561: Craft ». Russell, 67 Ala. 95 
Lehman, Durr & Co. v. Nelly, 68 Ala. 192. 

Reversed and remanded. 


Beard, Wright & Hamil +. Woodard. 
Attachment for Advances to Make Crop. 


1. NSuficiency of afidarit.—An attidavit for an sone hment, to enforce 
a statutory lien for advances to make a crop (Code, § 5286), must state 
the nature or kind of articles advanced, whether a Fn horses, oxen, 
necessary provisions, &c.; and a general averment that advances were 
made to enable the defendant to make a crop, is insufficient. 


Arvreat from the Cireuit Court of Dale. 

Tried before the Hon. Henry D. Crayron. 

This action was brought by the appellants, sning as partners, 
against A. C. & II. S. Woodard, and was commenced by at- 
tachment sued out on the 2d November, 1883. The affidavit 
for the attachment stated, that the defendants were indebted 
to the plaintiffs in the sum of $310, “which amount is due by 
crop-lien note executed by the defendants on the 15th day of 
January, 1883, and due on the 15th day of October, 1883; 
which note was given by defendants to plaintiffs for advances 
to enable them to make a crop for the year 1883, and it was 
declared in said note that said advances were obtained by them 
bona fide for the purpose of making a crop, and that without 
such advances it would not be in the power of the said A. C. 
& If. S. Woodard to procure the necessary teams, provisions, 
and farming implements to make a crop; that the said defend- 
ants made a crop in Dale county, Alabama, during the year 
1883, and have removed a part of the crop from the premises, 
without paying the amount which is due for advances,” &e. 
The defendants craved oyer of the affidavit, and pleaded in 
abatement of the attachment, “because said affidavit fails to 
state that the advances were made in horses, mules, oxen, 
necessary provisions or farming tools and implements, or 
money to purchase the same.” The plaintiffs demurred to this 
plea, but the court overruled the demurrer; and they deelin- 
ing to plead over, judgment was rendered quashing the at- 
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tachment. The judgment on the demurrer is now assigned 
as error. 


M. N. Carutsir, for appellants, cited Damwson v. Higgins, 
dO Ala. 49: Comer wv. Jackson, 74 Ala. 465; Nehuessl Y @. 
Gaines, 6S Ala. 556. 


W. DD. Roserrs, contra, cited Flerner v. Dickerson, 65 Ala. 
129: Nehuessler v. Gaines, 6S Ala. 556. 


SOMERVILLE, J.—The question raised in this case was 
expressly decided in /Verner v. Dickerson, 65 Ala. 120. It was 
there held that, in an attachment proceeding, issued to enforce 
the statutory lien for advances to make a crop, under section 
3286 of the Code, the affidavit must state the faets which 
bring the case within the law, by showing, among other aver- 
ments, the nature of the articles advanced, whether “horses, 
mules, oxen, or necessary provisions, farming tools and imple- 
ments, or money to purchase the same.” The general aver- 
ment, in such an affidavit, that the plaintiff made advances to 
enable the defendant to make a crop for the current year, 
without averring in what such advances consisted, is insufticient. 

The plea in abatement was properly sustained, and the judg- 
ment is affirmed. 


Bilbro v. Drakeford. 
Action on Official Bond of County Treasurer. 


1. Fine and forfeiture fund; what clerk's certificate of elarm against 
must show.—Where the fees of a witness accrue in a criminal case in 
which there was no prosecutor, and in which the defendant was not 
convicted, the clerk need not certify that the costs were not taxed 
against the prosecutor; it is sufficient that he certify that the account 
is correct, and that the State failed to convict; and an amendment to 
the clerk’s certificate made during a trial so as to show that the costs 
were not taxed against a prosecutor, is error without injury. 

2. Same; in what cases fees of officers constitute claim against.—The 
cases in which the fees of officers of court are proper claims against the 
fine and forfeiture fund, are criminal cases in which the defendants 
have been convicted, and have been proved insolvent by the return of 
éxecutions ‘‘no property found ;’? or in which the State enters a nolle- 
prosequi; or where the indictment has been withdrawn and filed ; or 
the prosecution abated by the death of the defendant. There is no 
provision for the payment of fees where the defendants are not con- 
victed. 
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3. Same; entering fees in book.—While, if the record were silent on 
the subject, this court would, if necessary to the validity of their claims, 
presume that the clerk of a court or a sheriff had kept the fee-book re- 
quired by statute; vet, when it appears that they have not kept the 
books, their fees are not a valid claim against the fine and forfeiture 
fund—the statute (Code, § 5007) expressly forbids them to receive any 
fee which has not been entered on the fee-book. 

$1. Names: fees of justice of the peace, —Under the authority of Me- 
Pherson ov. Boykin, 66 Ala. 602, the fees of a justice of the peace, in 
colnainal causes, are not a proper claim against the fine and forfeiture 
func. 


a. Same: witness fees. 





It ix only the fees of State witnesses who ap- 
pear before the grand jury, or before the court in which the indictment 
or prosecution is pending, that are entitled to be paid out of this fund ; 
and the fees of witnesses who attend preliminary trials before a com- 
mitting magistrate, or applications for bail, are not within the provis- 
ions of the statute, 

6. Same; fees of witnesses in County Court of Macon county.—The 
County Court of Macon county having by statute concurrent jurisdiec- 
tion with the Cireuit Court for the trial of certain misdemeanors, the 
fees of State witnesses in criminal cases tried and determined by the 
County Court, in which the defendants were not convicted, and the 
costs not taxed against a prosecutor, are proper claims against the fine 
and forfeiture fund. 

7. bee-hook of clerk and sherift.—The object of the statute (Code, 

5007) is, that fee-books shall be kept, open to inspection of parties in 
interest, in which shall be entered every fee for each and every distinct 
service rendered ; and to compel obedience, the penalty is the forfeiture 
of all fees if no book is kept, and if one is kept, of all tees not entered 
therein. 


Arrrar from the Cirenit Court of Macon. 

Tried before the Ilon. Jas. E. Conn. 

The appellee commenced this action against John B. Bilbro, 
who is the county treasurer of Macon county, to recover dam- 
ages for the failure of Bilbro to pay certain claims against the 
tine and forfeiture fund of Macon county, when he had in his 
possession sufficient money belonging to that fund to pay the 
claims of plaintiff and all those having priority over his. On 
the trial, the plaintiff read in evidence a witness certificate is- 
sued to a State witness for attendance upon the trial of a pris- 
oner in the Cirenit Court. This certificate was signed by the 
circuit clerk, and was indorsed by him, “State failed to con- 
viet.” The defendant objected to the certificate as evidence, 
because—Ist, it showed on its face that it was not a valid 
claim against the fine and forfeiture fund; and, 2d, becanse it 
did not show by the indorsement that the costs in the case had 
not been taxed against the prosecutor. The court having sus- 
tained the objection, the plaintiff asked leave to allow the 
clerk to amend his indorsement on said certificate, so as to 
make it read as follows: “State failed to convict, and no pros- 
ecutor.” It was admitted that there was no prosecutor. The 
court allowed the amendment, and the defendant excepted. 
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The defendants then objected to the certiticate on these 
grounds: Ist, because at the time it was filed against the fine 
and forfeiture fund, it did not show that the State had failed 
to convict in the case, and that there was no prosecutor; 2d, 
because said certificate shows there was no prosecutor in the 
vase. The court overruled their objections, and they excepted. 
The remainder of the claims held by the plaintiff were in all 
respects similar to the one described above, and it was agreed 
that the decision of the court as to that should govern as to 
the others. 

The defendants then introduced eight claims against the tine 
and forfeiture fand, which had been registered prior to the 
claims sued on, and were due and unpaid; and it was agreed 
that, if said claims were valid, then judgment should be ren- 
dered for the defendant, as there would not then be sufficient 
money belonging to the fine and forfeiture fund to pay the 
claims of plaintiff, but, if the claims were invalid, there would 
be enough to pay the claims of plaintiff, and judgment should 
be rendered for him. The first of these claims was one as- 
serted by the sheriff, for fees in certain criminal cases. It was 
shown that the sheriff did not keep a fee-book. Ilis claim was 
objected to on this gronnd; the objection sustained, and de- 
fendants excepted. The second claim was one in favor of the 
clerk of the Circuit Court, for fees in criminal cases. It was 
shown, also, that the clerk kept no fee-book, and an objection 
on this account to his claim was sustained by the court; and 
defendants excepted. The third claim was one by a justice of 
the peace, for his fee on the trial of a defaulting road hand. 
An objection to this claim, on the ground that it was not a 
charge on the fine and forfeiture fund of the county, was _ sus- 
tained, and defendants excepted. The fourth claim consisted 
of claim by a justice of the peace for fees in the trial of a de- 
fendant charged with petit larceny, and acquitted. This claim 
was also objected to, as invalid against the fine and forfeiture 
fund; the objection was sustained, and defendants excepted. 
The fifth claim consisted of the fees of a witness for the State, 
who attended habeas corpus proceedings before the probate 
judge to fix the amount of bail. This claim was also rejected, 
on the ground that witness fees in such cases were not a proper 
charge on the fine and forfeiture fund, and the defendants ex- 
cepted. The sixth claim was for the fees of a witness who at- 
tended a trial of a defendant in the County Court, to which the 
trial had been transferred after indictment in the Circuit Court. 
This claim was also rejected, on the ground that it was not a 
valid claim against the fine and forfeiture fund; and defend- 
ants excepted. The seventh claim was the fees of witness be- 
fore the probate judge, on the preliminary trial of a prisoner 
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charged with grand larceny. Upon objection that the elaim 
was not a proper one against the fine and forfeiture fund, the 
court excluded the claim, and the defendants excepted. The 
eighth claim was for fees of a witness on the trial of a defend- 
ant inthe County Court of Macon county, charged with petit 
larceny, Who was acquitted. This claim was also ruled out, on 
objection that it was not a proper charge against the fine and 
forfeiture fund, and defendants excepted. A jury being waived, 
the court then rendered judgment for the plaintiff; and the 
defendants bring the case here by appeal, and assign the vari- 
ous ruling to which exceptions were taken as error. 


J. A. Bitsro, for appellant. 
Warporre C. Brewer, contra. (No briefs on file.) 


CLOPTON, J.—It appears from the record there was an 
agreement, that if the claims offered in evidence by the de- 
fendants were valid claims on the fine and forfeiture fund, 
judgment should be rendered for the defendants, and if invalid, 
judgment should be rendered for the plaintiff. We construe 
this as a waiver of any objection to the claim of the plaintiff. 
But, as we may misunderstand the extent of the a&reement, it 
is proper to say, that the clerk is required to certify that the 
costs are not imposed on the prosecutor, only in cases where 
there is a prosecutor. If there be no prosecutor, a certificate 
that the defendant was not convicted is sufficient. Allowing 
the clerk to amend the certificate at the trial, is error without 
injury. 

The cases in which the fees of the officers of court are made 
claims against the tine and forfeiture fund, are criminal cases 
in which the defendants have been convicted, and have been 
proved insolvent by the return of executions “no property 
found :° or in which the State enters a no//e-proseqgué; or where 
the indictment has been withdrawn and filed; or the prosecn- 
tion abated by the death of the defendant. No provision is 
made for the payment of fees arising from criminal cases, in 
which: the defendants are not convicted. 

The record discloses that the clerk and sheriff kept no fee- 
hooks, as required by law. If this were not affirmatively shown, 
we would probably presume they did their duty. Section 5007 
of Code provides: * No clerk or sheriff is allowed to take or 
demand any fee for any service by him performed, which is 
not justitied by the charge made, and entered in his fee-book.” 
The object of the statute is, that fee-books shall be kept open 
to the inspection of parties in interest, in which shall be en- 
tered every fee for each and every distinct service rendered ; 
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and to compel compliance with the law, the penalty is a for- 
feiture of all fees, if no such book is kept, and if one is kept, 
of all fees not entered therein. Preliminary to the right to 
take or demand fees is a charge made and entered in the fee- 
book. Claims for fees which the clerk or sheriff is not al- 
lowed to take or demand can not be regarded as entitled to be 
paid out of the fines and forfeiture fund. 

On the testimony of MePherson v. Boykin, at the present 
term, where the question was considered and decided, there is 
no error in ruling that the fees due to a justice of the peace are 
not valid claims.—76 Ala. 466. 

The fees of witnesses who attend on preliminary trials be- 
fore a committing magistrate, or on applications for bail, are 
not embraced within the provisions of the statute. The fees 
of State witnesses who appeared before the grand jury, or be- 
fore the court in which the indictment or prosecution is pend- 
ing, only are entitled to be paid out of the fund. Code, § 4459. 

sy the special act in relation to the trial of misdemeanors in 
Macon county, in force in 1881, concurrent jurisdiction with 
the Cireuit Court for the trial of all misdemeanors, except. vio- 
lations of the revenue law, is conferred on the County Court, 
and the clerk of the Cirenit Court is made the clerk of the 
Jounty Court.—Sess. Acts 1874-5, p. 235. The terms of 
section 4459 are comprehensive enough to include the fees of 
State witnesses in criminal cases pending in any court, having 
jurisdiction to hear and adjudge finally, and having a clerk to 
issue the requisite certificate. The organization and jurisdic- 
tion of the County Court of Macon county answer to these 
conditions ; and we can conceive no sufticient reason why the 
fees of State witnesses in criminal cases tried and determined 
by the County Court, in which the defendant is not convicted, 
and the costs are not imposed on the prosecutor, should not be 
claims against the county, to be paid out of the fine and for- 
feiture fund. 

As it does not affirmatively appear from the record, that the 
county treasurer had a surplus of the fund over and above 
the amount necessary to pay the fees of State witnesses in the 
Jounty Court having priority of payment, sufficient to pay the 
claims of the plaintiff, for the error in disallowing such claims, 
the judgment must be reversed. 

Reversed and remanded. 
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Miller v. Vaughan. 
Action on Bond. 


1. NSupersedeas bond; what does not comply with statute.-—Where, in an 
action of ejectment, on appeal from a judgment quashing a writ of pos- 
session, the presiding judge made an order that on appellants ‘* exe- 
cuting bond in the sum of two hundred dollars, the writ ordered to be 
suspended ,”” a bond conditioned that the appellant ‘ shall satisfy and 
pay whatever damages the appellee may sustain by reason of said ap- 
peal, inevent the judgment of said court shali be aftirmed,”’ is not a su- 
persedeas bond under the statute. 

2. Bond; validity at common law; damages.—But such a bond is a 
valid, common-law bond, having been voluntary executed, and founded 
on a valuable consideration ; and possession of the lands being retained 
pending the appeal, the obligors are bound for damages sustained by 
the appellee, by reason of the loss of possession of the lands, and for 
expenses incurred for the services of an attorney in resisting a reversal 
of the judgment. 

3. Certificate of agiirmance, as eridence.—The certificate issued by the 
clerk of the Supreme Court is not evidence, in another cause, of the 
facts therein stated. The only competent evidence of the aftirmance of 
the judgment is a properly certified or exemplified transcript of its 
record, 


Arrrat from Geneva Cireuit Court. 
Tried before the Hon. Henry |). Crayron. 
The opinion states the facets. 


W. D. Roserrs, for appellants, cited Steele ». Tutwiler, 63 
Ala. 368. 


B. F. Cassapy, contra. 


CLOPTON, J.—In Steele v. Tutwiler, 63 Ala. 368, the ae- 
tion was on a bond, made by the defendant in a statutory real 
action, on an appeal from a judgment in favor of the plaintiff 
for the possession of the lands, damages and costs. The con- 
dition of the bond was, that the appellant “shall prosecute 
said appeal to effect, and pay and satisfy such judgment as the 
Supreme Court may render in the case.” It was held that the 
bond did not operate as a supersedeas of the judgment, and 
that the judgment being affirmed, and the damages and costs 
paid, no action could be maintained thereon for rents of the 
land pending the appeal, or for attorney’s fees. The rents 
and attorney’s fees were not within the condition of the bond. © 
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The bond sued on in the present case was made by the 
plaintiff in an action of ejectment, on an appeal from a judg- 
ment quashing the writ of possession, which had been issued. 
The presiding judge made an order, that on appellants * exe- 
euting bond inthe sum of two hundred dollars, the writ  or- 
dered to be suspended ;” but did not direct the condition of the 
bond. It is conditioned, that the appellant * shall satisfy and 
pay whatever damages the said Vanghan may sustain by rea- 
son of said appeal, in the event the judgment of said court 
shall be affirmed.” 

It is conceded, that the bond was not given in pursuance of 
the statute, by virtue of which it has the force and effect of a 
supersedeas bond, because of the failure of the judge to direct 
the condition. It may, also, be admitted, that it did not oper- 
ate, by force of its terms and conditions, a spersedeas of the 
judgment, there being no reference, either expressly or by im- 
plication, to having effect as a supersedeas bond. A bond, 
though not conformable to the statute, voluntarily executed, 
founded on a valid consideration, and not repugnant to any 
provision of the law, is good at common law. On this princi- 
ple, bonds taken by civil officers, in the course of, and in rela- 
tion to judicial proceedings, if supported by asufticient consid- 
eration, not forbidden by law, are valid as common-law bonds, 
as bonds between individuals.— Whitsett v. Womack, 8 Ala. 
466; Sewall v. Franklin, 2 Por. 493; Stow v. City Couneil, 
74 Ala. 226. The bond sued on was given in pursuance of 
the order of the judge, which directed a suspension of the writ 
of restitution on its execution ; and by virtue of the suspension 
the appellant retained possession of the land during the pend- 
ency of the appeal. The bond having been voluntarily exe- 
cuted, and being founded on a valuable consideration, imposes 
a common-law obligation. The scope of the obligation, as 
stipulated by the condition of the bond, is to satisfy and 
pay all such damages as were the natural and proximate 
consequences of the appeal and the supersedeas of the 
judgment. The condition of the bond covers damages sns- 
tained by the loss of the possession of the lands, being the 
value of its use, and expenses incurred for services of an attor- 
ney in resisting a reversal of the judgment. The non-payment 
of these damages is a breach of the condition of the bond. 
Cahall v. Cit. Mut. B. Asso., 74 Ala. 539; Drake v. Webb, 
63 Ala. 596. 

There is error, however, in admitting in evidence the certiti- 
cate of atlirmance, issued by the clerk of this court. The only 
competent evidence of the affirmance of the judgment is a 
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properly certified or exemplified transcript of its record. It 
was so ruled, expressly, in Dothard v. Sheid, 69 Ala. 135. 
Reversed and remanded. 


Williams v. Cox. 
Action on Promissory Note. 


1. Aetion at law by mortgagee.—The mere fact that a creditor holds a 
mortgage, or other like security for his debt, does not interfere in any 
manner with his rights to sue at law, and reduce bis claim to judgment. 

2. Same; transfe r of interest in mortgage d prope rty.—When the plain- 
tiff holds an undisputed debt against the defendants, who have executed 
toa third party a deed of trust for the benefit of all their creditors, the 
fact that the plaintiff has sold to another ‘all his right, title and in- 
terest in the assigned property ’’ and given a credit on the note for the 
amount thus received, and by the transfer expressly reserved his claim 
for the balance due, and that the property conveyed by the deed of 
trust Was more than sufficient to pay all the debts of defendants, can 
not defeat his right of recovery at law 

5. Same.—At law, these facts operate only as a release of the se- 
eurity, which would enure to the benefit of the other creditors, or, 
when they were fully satistied, to the ultimate benefit of the grantors 
in the deed of trust. 


Arprrat from the Cireuit Court of Pike. 

Tried before the Hon. Joun P. Hvupsarp. 

This was an action brought by the intestate of appellee, and 
is founded on a note given by the defendants, S. A. & D. 
Williams, as partners. The defendants filed a plea, setting up, 
in substance, that since the execution of the note, they had 
made a general assignment to one R. J. Higgins, who had 
accepted the trust, and was in possession of all their property, 
and was administering on the estate under the direction of the 
Chancery Court, and that it was uncertain what percentage of 
their debts would be paid out of the property assigned ; that 
befcre the bringing of this suit, the plaintiff had sold and con- 
veyed all right, title and interest he had or claimed in said 
assigned property, by virtue of being one of the creditors of 
S. A. & D. Williams, to one C. J. Knox, for a valuable con- 
sideration, which had been paid him. A demurrer was inter- 
posed to this plea, which the court sustained; and a trial was 
had on the general issue. 

The execution of the note sued on having been proved, the 
defendants introduced in evidence a writing signed by Cox, in 
which, for a consideration of $646.29, he sold, conveyed and 
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assigned to one Knox all his right, title and interest in and to 
the lands, tenements, goods, chattels, and choses in action, 
lately assigned by S. A. & .D. Williams for the benefit of their 
creditors. This instrument contained the following reserva. 
tion: ‘But the claim for the balance due me from the firm 
is not conveyed, but belongs to me, it being understood that 
I only sell my interest in the assigned property.” It was also 
shown, that the property assigned by S. A. & D. Williams 
amounted to more than their indebtedness, including the note 
to plaintiff. This was, in substance, all the evidence ; and the 
court charged the jury that, if they believed the evidence, they 
must find for the plaintiff, and refused a similar charge in 
favor of the defendants. 

The charge given, and the refusal of the charge asked, are 
now assigned as error. 


M. N. Caruisix, for appellant—An assignment for the ben- 
efit of creditors has all incidents of a mortgage. The transfer 
of a mortgage lien also transfers the debt for which it is given. 
When Cox transferred his interest in the assigned property, he 
also transferred the debt, and neither he nor his administratrix 
can maintain this suit. At least, Knox ought to be a party 
plaintiff also. By the transfer of his interest, Cox assented to 
accept the benefits of the assignment.—Burrill on Assign- 
ments, pp. 426-27. The doctrine, that if a party has several 
remedies, he may pursue them all, does not apply in this case ; 
und it can not be insisted that, if the defendants are forced to 
pay this debt, they would be subrogated to all the rights of 
Cox to the assigned property, for the reason that Cox had 
parted with his right to the assigned property. 


N. W. Grirrin, contra. (No brief on file.) 

SOMERVILLE, J.—The mere fact that a creditor holds a 
mortgage, vr other like security for his debt, does not interfere 
in any manner with his right to sue at law, so as to reduce his 
claim to judgment.—Micou v. Ashurst, 55 Ala. 607; Duval 
v. Me Loskey, 1 Ala. 708. 

The debt due plaintiff by the defendants in this cause being 
undisputed, he was clearly entitled to a recovery, unless the 
written transfer made by plaintiff's intestate to Knox operated 
in some way to bar such right. This debt or claim was se- 
cured by a deed of trust executed by the defendants to a 
trustee, for the benefit of their creditors. The plaintiff, it 
will be thus observed, was not the holder of the legal title to 
the assigned property, such title being vested in the trustee, 
but only of an equitable lien on it, or the right to have the 
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secured debt satisfied out of it. The transfer made to Knox 
purports to convey to him the “right, title and interest” of the 
plaintiff in the assigned property, in consideration of the sum 
of six hundred and forty-six 29-100 dollars, the whole of 
which was entered as a credit upon his claim pursuant to agree- 
ment. The remainder, or balance of the claim, he especially 
reserves to himself, by excepting it from the operation of the 
transfer. This instrument, therefore, did not transfer any part 
ot the debt, at least in a court of law, and it is with this phase 
of the case alone we are dealing. It has been held, it is true, 
that a mortgagee, when invested by proper conveyance with 
the legal title of property, whether real or personal, may con- 
vey or assign such title to another, without assigning the debt 
itself.— Welsh v. Phillips, 54 Ala. 309; Russell v. Walker, 
73 Ala. 315. So, the assignment or transfer of the debt; 
which is secured, operates in equity, though not in law, as an 
assignment of the mortgage.—/rout v. Hoge, 57 Ala. 28; 
Duval v. MeLoskey, 1 Ala. 708; 1 Brick. Dig. 126, § 48. 
But it is manifest that the mere transfer of an equitable lien, 
which is nothing more than the right to have a debt satistied 
out of specitied property of the debtor or another, can amount 
to nothing in a court of law, when the debt, which is the prin- 
cipal thing, is not assigned.—Herman on Chat. Mort. § 179. 
In such a case, a court of law, regarding, as it does, only legal 
and not equitable titles, would consider the transaction as pass- 
ing no interest which it could recognize, in a suit the object of 
which is only to reduce the debt to judgment. It would seem 
to operate, at law, only as a release of the security, which would 
enure to the benefit of the other creditors, or, when they were 
fully satistied, to the ultimate benefit of the mortgagors. 

Under the facts disclosed in the record, the plaintiff, in our 
opinion, was entitled to recover, and the rulings of the court so 
holding are free from error. 


Affirmed. ‘ 


STONE, C. J.—The majority of the court concur in the 
opinion of brother Somervitie, that in the absence of a final 
settlement of the trust created by the Williams assignment, 
the defense attempted in this case can not be made in a court 
of law. Cox, as we understand the record, was one of the 
beneficiaries under the assignment, and entitled, as such, to the 
dividend, or pro-rata, which his claim would receive in dis- 
tribution. He sold and transferred that interest, being his 
share of the security, to Knox, for an agreed price—something 
over six hundred and forty-six dollars. This transfer author- 
ized the assignee to pay, and Knox to receive the proportion, or 
dividend of the assigned property, which would fall to the Cox 
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claim, whether it was much or little. Cox, by selling and 
transferring his interest, ratified the assignment, and barred 
himself from assailing its validity. To the extent of the value 
of his, Cox’s interest in the assigned property, he has deprived 
Williams of it, by empowering Knox to receive and enjoy it. 
If Knox realized a protit on the purchase, it was his profit. and 
did not benetit Williams. On this hypothesis, it would seem 
unjust that Williams should be required to reimburse to Cox 
what he may have lost in the sale to Knox.—/?utt/son v. Hull, 
9 Cow. 747: Field v. Mayor, 6 N.Y. 179. 

What we have said is based on the postulate, that Knox pur- 
chased for himself, and demanded and received the purchased 
share of the assigned effects, amounting to more than the sum 
paid by him, and interest upon it. If the effects of Williams, 
whether through the assignment, or otherwise, have only been 
used to the extent of repaying to Knox the sum expended by 
him in the purchase from Cox, with interest, if any had ae- 
crued, then Williams has no cause of complaint at being re- 
quired to pay his note to Cox, less the sum paid by Knox. 


Sessions & Leary v. Boykin. 
Application for Mandamus to County Treasurer. 


1. Mandamus; when party entitled to.—As a general rule, to entitle a 
party toa mandamus, there must concur a specific legal right, and the 
absence of any other specific and adequate legal remedy; and such 
other remedy must be tested by its sufficiency to place the party in the 
sume position he occupied betore the omission of duty complained of, 
or would have occupied had the duty been performed. 

2. Fine and forfeiture fund; duty of county treasurer, as to.—It is the 
duty of the county treasurer, whenever there is a surplus of the fine and 
forfeiture fund, over the amount required to pay State witnesses, to pay 
the claims of the officers of court in criminal cases, where the convicted 
defendants have proved insolvent, a nolle-prosegui entered, the in- 
dictment withdrawn and filed, or the prosecution abated by the death 
of the defendant. 

3. Same; under whose control.—The fine and forfeiture fund not aris- 
ing from taxation, the court of County Commissioners has no control 
over it, nor can they create any claim against it. Such fund is under 
the control of the legislature, and they may prescribe what claims shall 
he paid ont of it, their preferences, and the conditions of payment. 

4. Same; mandamus to treasurer.—The statute creates, the conditions 
occurring, a specifie right to be paid out of a specific fund, set apart for 
that purpose, and mandamus is the proper remedy to compel the county 
treasurer to perform his duty as to payment. An action against. the 
treasurer, or an action on his official bond, while they might afford pe- 
cuniary compensation, could not compel the performance of this specitic 
duty. 

VoL. LXxvull. 
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5. Demurrer; specification of causes.—When a demurrer is sustained, 
and no special causes are set out in the record, this court, acting on the 
presumption in favor of the primary court, will affirm, if there be any 
sufficient cause of demurrer; but, where special grounds are assigned, 
thes alone will be considered. 


Arreat from Bullock Circuit Court. 

Tried before the Hlon. Henry D. Crayon. 

This was an application by Sessions & Leary, for a sman- 
daumus to compel Boykin, who was the treasurer of Bullock 
county, to pay certain claims which they held, out of the fine 
and colaans fund. The petition alleged, that they were the 
owners of certain lawful and valid claims against the fine and 
forfeiture fund, which had been duly registered i in the proper 
hook by the treasurer. The petition then sets out the names 
of the persons who originally owned the ciaims, and avers, 
generally, that each and all of said claims are for fees due such 
persons as officers of court, or in their official capacities, in 
criminal cases, and are properly chargeable against the fine and 
forfeiture fund, and are still due and unpaid. — It is also alleged, 
that the claims of relators are entitled to be paid out of the 
tine and forfeiture fund, after the claims of witnesses in State 
cases, and that there is a sufficient amount of money in the 
hands of the treasurer, to pay all claims entitled to priority, 
and those of relators. The petition then alleges the election 
and qualification of the treasurer, and a demand and refusal to 
pay. A demurrer was filed to the petition, on these grounds : 

Ist, that the relators had a specitic and adequate remedy at law, 
other than mandamus; 2d, the petition does not disclose that 
relators have a clear legal right for the relief they seek against 
the defendant as treasurer, and that they have not a defined 
adequate legal remedy other than mandamus; and, 3d, that 
the petition is too indefinite to show that relators’ alleged claims 
on the tine and forfeiture fund of Bullock county are respec- 
tively valid, legal and subsisting claims against said fund. The 
court sustained the demurrer, dismissed the petition, and taxed 
the relators with the costs; and they assign this judgment as 
error, 


Troy & Tompkins, for appellants. —The claims set out are 
expressly made payable out of the fine and forfeiture fund, 
after the payment of State witnesses.—Code of 1876, § 4461. 
The right of the appellants was to have a specifically named 
fund. applied te the payment of their particular claims, and it 
Was a mere ministerial duty, in which he had no discretion, for 
the treasurer to pay them. Mandamus is the proper remedy 
to compel an officer to perform such a duty.—High on Man- 
damus, $$ 101, 34. An action on the treasurer’s bond would 
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not be the enforcement of this right, and could not compel the 

application of the fund as the law directs.—High on Man- 

damus. § 35; State v. Dougherty, 45 Mo. 294, and cases cited ; 

MeCullough v. Mayor, 23 Wend. 458; Fremont v. Crippen, 

10 Cal. 211. 


C. J. L. Cunntncuam, contra. 


CLOPTON, J.—The general rule is, that to entitle a party 
to a mandamus, there must concur a specific legal right, and 
the absence of any other specitic and adequate legal remedy. 
The adequacy of another legal remedy, so as to prevent in- 
terposition by mandamus, is tested by its sufficiency to place 
the party in the position he oceupied before the omission of 
duty complained of, or would have oceupied if the duty had 
been performed. The statute makes it the duty of the county 
treasurer, whenever there is a surplus of the funds arising 
from fines and forfeitures, over and above the sum required 
to pay the registered claims of State witnesses, to pay the fees 
of the officers of court arising from criminal cases, in which 
the defendants have been convicted, and have been proved in- 
solvent; or, in which the State enters a nolle-prosequi ; or the 
indictment has been withdrawn and filed; or the prosecution 
abated by the death of the defendant.—Code, § 4461. It may 
be conceded, that where a warrant, though drawn by the proper 
officer, is payable out of the general funds of the county, a man- 
damus will not lie to compel its payment; but the party will 
be left to his remedy on the official bond of the ofticer, or 
by action on the case. The court of County Commissioners 
has no control over fines and forfeitures, and can create no 
claim against the fund. The fund does not arise from taxation, 
but from fines imposed as punishment, penalties for disobe- 
dience of the process of court, forfeitures of bail recognizances, 
and like sources. The fine and forfeiture fund is subject to 
the control of the legislature; the claims to be paid out of it, 
their preferences, and the conditions of payment, may be modi- 
tied or changed by the General Assembly; and it is to be dis- 
bursed by the treasurer according to law. The statute creates, 
the conditions occurring, a specific right to be. paid out of a 
specific fund, set apart for the purpose. An action on the case 
against the treasurer, or an action on his ofticial bond, for neg- 
lect or breach of duty, affords pecuniary compensation, but 
does not compel performance of the specific duty. Another 
remedy, to defeat mandamus, must be adequate to enforce the 
right or the duty in question.—Craig v. Dougherty, 45 Mo. 
294; Kendall v. United States, 12 Pet. 524; Fremont ». 
Crippen, 10 Cal. 211; McCullough v. Mayor of Brooklyn, 
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23 Wend. 458; High on Ex. Rem. § 817; Mobile County v. 

Stone, 69 Ala. 206. 

It may be conceded, that the petition for a mandamus is de- 
fective, in not averring, as to several of the claims, that the 
persons to whom the fees are alleged to be due were ofticers of 
court, and that the verified statement, required by section 4462 
was not made. These defects are not assigned as special 
grounds of demurrer, and can not be considered by us. When 
a demurrer is sustained, and special causes of demurrer are not 
contained in the record, we affirm, if there be any sufficient 
cause of demurrer, on the presumption in favor of the ruling 
of the primary court ; but, where special grounds of demurrer 
are set forth, our consideration is contined to them. The pur- 
pose of the statute is to require the demurrant to assign specially 
the insufficiency relied on, that the opposite party, may have 
an opportunity to amend, if amendable.—/?. & J. Mer. Ins. 
Co. v. Selma Sav. Bank, 63 Ala. 585; Sloan v. Frothingham, 
65 Ala. 593; /dumphrey v. Burleson, 72 Ala. 1; Cotten »v. 
Rutledge, 33 Ala. 110. 

Reversed and remanded, for such further proceedings as the 
applicants may be advised. 


Jordan & Sons v. Pickett. 
Action for Damages on account of Fraudulent Concealment. 


1. Aetion for fraud; lies when.— A fraud which entitles a purchaser of 
property toa right of action for deceit, ordinarily consists in the mis- 
representation or concealment of a material fact, on which he has a 
right to rely, and does rely, operating an inducement to the contract, 
whereby he is deceived or injured. It is not indispensable that it 
should be the sole inducement; if it contribute materially it is suffi- 
cient; and in case of active representations, knowledge of its falsity is 
hot essential. 

Same.—Silence, to be an actionable fraud, must relate to material 
matter, known to the party, and which it was his duty to communicate 
under the circumstances. Though a concealment may be tantamount 
to a misrepresentation, every omission to disclose facts, though mate- 
rial, is not necessarily fraudulent. The true rule lies between the civil 
law, requiring the se ler to disclose eve ry defect known to him, and the 
rule adopted in some cases requiring the purchaser to make inquiry, 
omitting it at his peril. 

3. Same.—The concealment must be for the purpose of continuing a 
false impression or delusion under which the purchaser has fallen, or 
of suppressing inquiry and thereby effecting a sale—with intention to 
conceal or suppress—and it must operate an inducement to the contract. 

4.0 Fraudulent intention.—Intention is a question of fact for the jury ; 
but where the fact and its materiality are known to the seller, and the 
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suppression is willful and intentional, it may be regarded as done with 

intention to deceive, and the purchaser, not having equal access of infor- 

mation, may be regarded as defrauded. 

5. Fraud; when action lies for.—When the means and sources of in- 
formation are equally accessible to both parties, the ignorance of the 
purchaser is regarded as self-deception, unless art’ or artifice is em- 
ployed to prevent investigation, or stifle information. If this be not the 

case, When it rests in the personal knowledge of individuals unknown, 

or exclusively within the knowledge of the seller, the concealment of a 
material fact, though without art or artifice, is willful or intentional, 
and sufficient to sustain a right of action. 

6. Same.—Fraud and damage must concur, to furnish a cause of ac- 
tion, the damage being the natural and proximate consequence of the 
fraud. The concealment, however material, which is not a moving in- 
ducement to the purchaser, works him no injury. 

7. Charge on part of evidence. —When witnesses are examined on be- 
half of both parties, and there is a conflict, a charge is improper which 
refers to the jury the gvidence in behalf of one of the parties only, and 
indicates that they look to that alone. 


Aprray from Bullock Cirenit Court. 

Tried before the Hon. H. D. Ciayron. 

This action was brought by E. W. Pickett against Jordan 
& Sons, to recover damages for fraud alleged to have been 
committed by them in the sale of a mortgage, given by one 
Giles Williams to Jordan & Sons, by withholding from him 
the fact that a mule, embraced in the mortgage, had been 
traded by Williams, and that one then in his possession was 
not covered by it. 

Joe Pickett, a brother of plaintiff, testified that about the 
first of January, 1883, Giles Williams moved on_ plaintiff's 
plantation, on which plaintiff then resided, taking with him 
his stock and other personal property, and rented land from 
sonnei that Giles owed Jordan & Sons an account, which 

yas secured by a chattel mortgage to them; that’at the request 
of plaintiff, he went, about the 15th of January, to Jordan & 
Sons, to see abont settling with them; that Watt Jordan, a 
member of the firm, told him that Giles owed them about 
$264, and that it could be settled for 8250. Witness then 
asked what was the value of the property covered by the mort- 
gage, when Jordan wrote out a memorandum of the property 
which, at his valuation, was worth $240, and included a mule 
valued at $120. Witness then informed Jordan that he would 
see plaintiff and let him know his decision ; and having seen 
him, he wrote a note as plaintiff's agent, accepting the offer of 
sale. He further testified that he had seen the stock which 
Giles had in his possession when the mortgage was transferred, 
and that the mule he had at that time was a dark brown one, 
but he did not know what its name was before the mortgage 
was transferred. The mortgage of Giles Williams to Jordan 
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& Sons was introduced in evidence, which conveyed, among 

other things, one black horse mule named Scoft. 

Plaintiff then testitied in his own behalf, that he authorized 
Joe Pickett to make the negotiations with Jordan & Sons in 
regard to the mortgage; that after the note referred to in Joe 
Pickett’s testimony, he met Watt Jordan, paid him the 8250, 
and took a written transfer of the mortgage to himself; that 
as he was leaving the store, Jordan called him back, and asked 
him if he did not wish the account transferred also; to which 
he replied, that he did, and Jordan thereupon transferred it to 
him; that in the month of Angust, 1883, he first found out 
that the mule in Giles’ possession was not described in the 
mortgage; that he had several times seen the mule, six weeks 
prior to the time the mortgage was transferred to him ; that 
said mule was a dark brown color, nearly black; and that he 
did not know the name of the mule before the mortgage was 
transferred to him. He further testified, that he had never 
re possession either of the mule described in the mort- 

gage, or the one Giles had in possession on his place; that be- 
nd the mortgage was transferred to him, and after Giles had 
moved on his place, and while in possession of the dark brown 
mule, Giles told him that Jordan & Sons had a mortgage on 
all he had; that in January, 1884, after demand on Giles, he 
brought a detinue suit for the dark brown mule, before a jus- 
tice of the peace ; and that the mule being of greater value 
than S50, the suit was dismissed by the ‘justice for want of 
jurisdiction. 

It was also proved that Watt Jordan, when the detinue suit* 
was pending, wrote a note to the justice, in which he used the 
following language: “I hereby certify, and will swear, that . 
mule Giles Williams had in his possession in January, 1883, 1 
the mule intended to be conveyed by chattel mortgage dasad 
January 18, 1882, ay made to Jordan & Sons, and by them 
transferred to E. W. Pickett, on the 28th day of February, 
1883." 

The defendants then introduced Watt Jordan, a member of 
the tirm of Jordan & Sons, who testitied that, about the middle 
of January, 1883, Joe Pickett came to him, as the agent of 
plaintiff, and asked him how much Giles Williams owed his 
firm, and what he would take for the aceount; that he told 
him the amount of the account, and stated what he would take 
for it; that Joe Pickett then asked him how much property 
Giles had, and what it was worth ; that witness, in reply, made 
a rough ealenlation, which is shown in Pickett’s testimony ; 
that nothing was said by either of them about a sale or transfer 
of any mortgage, nor was anything ever said about said sale and 
transfer, except as hereafter stated in his testimony; that on 
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February 28, 1883, plaintiff came to his store, and brought the 
$250, which he paid him, and the account was then transferred 
to Pickett; that when plaintiff was about to leave the store, he 
(Jordan) called him, and told him that he had a mortgage on 
Giles, and being of no further use to him, he would transfer it 
to him; that upon plaintiff's saying he would like to have it, 
he transferred the mortgage to him. This witness further 
testified, that on the day the mortgage was made _ by Giles 
Williams to Jordan & Sons, and before its execution, Giles 
said that he might want to trade the black mule Seoft, which 
he then owned, for a dark brown mule belonging to his firm, 
but that he would like to try him before any trade was made ; 
that his firm agreed to this, upon the understanding that the 
mortgage. was to be executed on the black mule Scott, and that 
if afterwards Giles decided to take the dark brown mule (also 
ralled Scott), he should be the one covered by the mortgage. 

There was testimony as to the value of the mule which 
Giles had in his possession, in the fall of 1883, when the 
plaintiff attempted to foreclose his mortgage. There was, 
also, evidence tending to show that the agreement between 
Giles and Jordan & Sons, at the time of the exchange of the 
mules, was, that if Jordan & Sons came to the conclusion that 
the mortgage, as written, was not sufficient to hold the dark 
brown mule, Giles was to execute another mortgage upon the 
particular mule, but that they had never required it to be done. 
The evidence of defendants tended to show that the dark 
brown mule was called Scott, and that of the plaintiff that he 
had a different name. This was, substantially, all the evi- 
dence. 

The court, among other things, charged the jury as follows: 
The law never permits a person, dealing with another, to fail 
by an act of omission to give to such other a fact known to 
him, which failure to give such information operates as an in- 
ducement to that other person to make a purchase or transfer, 
which fact he ought to have communicated, which was an in- 
ducement acted on by the other, and by which he is damaged. 
To the giving of this charge the defendants excepted. 

The court then gave the following written charges, at the re- 
quest of the plaintiff, to each of which the defendants sepa- 
rately excepted: (1.) That the written transfer indorsed on the 
mortgage in evidence conveys to Pickett the written mortgage, 
and the property purporting to be therein conveyed, and all 
the rights of the defendant under it. (2.) That the written 
transfer does not transfer, or purport to transfer, any parol 
mortgage. 
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The defendants then requested the court to give the follow- 
ing written charges, which the court separately refused to give, 
and defendants separately excepted : 

“(1.) If the jury believe, from the evidence, that on the 
day of the execution of the mortgage in question, Williams 
made an agreement with the defendants, by which he was to 
leave with them the black mule Scot¢, and take the dark brown 
mule, with the understanding that, if he coneluded to make 
the exchange, that such dark brown mule should be treated 
and considered as covered by the mortgage that day executed ; 
and if they further believe that, at the time of the transaction 
between plaintiff and defendants, the defendant, with whom 
the transactions were had, honestly and in good faith believed 
that, by that agreement, the dark brown mule was embraced 
in and covered by said written mortgage, then his failure to 
declare the fact of such agreement to Pickett was not a 
fraudulent concealment, and no action can be maintained 
therefor. 

“(2.) If the jury believe, from the evidence, that at the time 
of the transactions between the plaintiff and defendants, and 
at the time of the transfer of the account and mortgage in 
evidence, defendants honestly believed that, under the agree- 
ment between them and Williams—if the jury believe there 
was such an agreement—the mule then in the possession of 
Williams was embraced in and covered by the written mort- 
gage, then their failure to disclose the fact of such agree- 
ment to plaintiff, or to his agent. cid not constitute a fraudulent 
concealment, for which an action will lie in favor of plaintiff 
against the defendants. 

“(3.) If the jury believe the evidence as testitied to by the 
witness Jordan, then they must find a verdict for the de- 
fendant. 

“(4.) If the jury believe the facts as testified to by the 
witness Jordan, relative to the exchange of the mules, and 
the agreement between them as to the mortgage, then the 
Jordans had a valid parol mortgage upon said mule, and the 
transfer and assignments made to Pickett and testified to, 
transferred such mortgage to him: and if they further believe 
that Pickett brought a ‘suit for such mule, in the court of a 
justice of the peace, and that such suit was defeated, upon the 
ground that the mule was worth over fifty dollars; and if they 
further believe that said Pickett had ample time to bring a 
suit for such mule in a court having jurisdiction of such suit, 
and that such mule was lost to him by his failure to bring 
such snit, then he can not hold defendants liable for loss sus- 
tained by such failure on his part, and the jury must find for 
defendants. 
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“(5.) If the jury believe the facts as testitied to by the wit- 
ness Jordan, relative to the exchange of the mules, and the 
agreements between him and Williams as to the mortgage being 
upon the last mule held by said Williams, then the Jordans had 
a valid parol mortgage upon said mule, and the transfer and 
assignment made to Pickett and testified to, transferred said 
mortgage to Pickett so as he could have recovered said mule 
upon it, had he brought suit for the same in a court having 
jurisdiction ; and the fact that said Pickett brought suit for 
said mule in a court not having jurisdiction, and lost said suit, 
does not make said Jordans liable for the loss sustained by such 
failure on his part. 

“(6.) If the jury believe, from the evidence, that by the 
agreement between Williams and Jordan & Sons, the defend- 
ants, it was agreed that the mule in question should be treated 
and pater ston as covered by the mortgage executed by said 
Williams to Jordan & Sons, then that created a valid parol 
mortgage upon the mule, and the transfer of the account and 
note and mortgage to Pickett by Jordan & Sons operated as a 
transfer of such parol mortgage, and gave Pickett a right to 
sue for and recover said mule; and if the jury further believe 
that such right of Pickett to sue for and recover said mule was 
lost by reason of his having bronght suit therefor in a justice 
of the peace court, then Jordan & Sons are not liable in. this 
action to account to Pickett for damages he sustained by the 
loss of the suit, and the consequent failure to recover such 
mule. 

“(7.) The failure of Pickett to recover the mule in question, 
in the suit before the justice of the peace, did not preclude him 
from recovering the mule in an action before a court having 
jurisdiction of such cause; and if he negligently failed to 
bring such suit, and thereby lost said mule, the defendants are 
not liable in this action for sueh loss. 

‘(8.) Under the evidence in this case, Jordan & Sons were 
not i Be any obligation to disclose to Pickett the facts relative 
to the exchange of mules testified to, and the agreement rela- 
tive to the mortgage upon the same. and their mere failure to 
do so, gives no right to Pickett to maintain this action. 

“(9.) Although the jury may believe, from the evidence, 
that Jordan & Sons failed'to disclose the fact that the only 
mortgage they held upon the mule in possession was a verbal! 
mortgage; yet, if they believe that such failure to discover 
that fact did not operate to induce Pickett to purchase the 
claim, but that he would have bought the claim even had he 
known the mortgage was merely a verbal one, then they must 
find for the defendants. | 
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“(10.) Although the jury may believe that Jordan & Sons 
failed to disclose the fact that the mule then in the possession 
of Williams, the mortgagor, was not covered by the written 
mortgage given in evidence; even then they can not find for 
the plaintiff in this action, unless they further believe that 
Jordan & Sons knew, at the time, that such mule was not cov- 
ered by said mortgage, and also believe that they failed to 
make such disclosure for the purpose of influencing the 
plaintiff in purchasing the account and mortgage given in evi- 
dence. 

*(12.) Before the jury can find for the plaintiff in’ this 
action, they must believe, from the evidence, that Jordan & 
Sons not only failed to disclose the fact that the mortgage did 
not embrace the mule in question, but they must also believe 
that they failed to disclose such fact with intent to deceive 
Pickett, or for the purpose of influencing or inducing him to 
make the purchase of the claim against the mortgagee, Wil- 
liams, 

“(14.) If the jury believe, from the evidence, that Jordan 
& Sons had a written mortgage on some property, and a verbal 
mortgage upon the mule in question; .and if they further be- 
lieve that, in the conversation between the witness Joe Pickett 
and said Jordan & Sons, relative to the purchase of the claim 
against the mortgagee, Williams, nothing was said by either 
party as to the character of the mortgage held by Jordan & 
Sons, but all that passed between them was that Jordan, in 
estimating the value of the accounts, stated that he held a 
mortgage upon certain property, and that upon such statement 
alone Pickett wrote the letter in evidence, accepting the propo- 
sition of Jordan & Sons for the sale of such claim; then the 
failure of Jordan to disclose that a part of the property upon 
which he claimed a mortgage was held only by a verbal mort- 
gage, was not a fraudulent concealment, for which an action 
will lie against Jordan & Sons. 

“(15.) If the jury believe, from the evidence, that the mort- 
gagee, Williams, stated to the plaintiff, Pickett, before the 
transfer of the note and mortgage in evidence, that Jordan & 
Sons had a mortgage upon all his property; and if they further 
believe that, in purchasing the claim against Williams, Pickett 
was influenced as much by the statement of Williams as he 
was by the failure of Jordan & Sons to disclose the facet that 
the mortgage upon the mule was only a verbal mortgage; and 
if they further believe that Jordan & Sons had no intetit to 
deceive by such concealment; then their failure to disclose 
such fact was not such a fraudulent concealment as entitles the 


plaintiff to maintain this action. 
22 
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*(16.) If the jury believe, from the evidence, that Williams 
moved to the plantation of Pickett before the transfer of the 
claim in question, and that the mule described in the mortgage 
was a black horse mule named Scott; and if they further be- 
lieve that the only mule in Williams’ possession was a dark 
brown mule; and if they further believe that, by the exercise 
of ordinary care, Pickett could have discovered, before he paid 
the money and took the transfer of the mortgage, that the 
mule in Williams’ possession was not such a dark mule as was 
described in the mortgage; then the jury can not find for the 
plaintiff, although thev may believe that Jordan & Sons failed 
to disclose the fact that the mortgage they held upon such mule 
was a verbal mortgage; unless the jury further believe that 
they failed to make such disclosure with the intent to injure or 
defraud Pickett.” 

The charges given, and the refusal of the charges requested, 
are now assigned as error. 


Troy & Tompkins, for appellant. 


Powerit & Capaniss, and Warts & Sox, contra. 


CLOPTON, J.—The fraud, which entitles a purchaser of 


property to a right of action for deceit, ordinarily, consists in 
the misrepresentation or concealment of a material facet, on 
which he has a right to rely, and does rely, operating an induce- 
ment to the contract, and whereby he is deceived and injured. 
It is not indispensable that the misrepresentation or conceal- 
ment shall be the sole inducement ; it is sufticient if it materi- 
ally contributes, and is of such character that the purchaser 
would not have consummated the contract, had he known the 
falsity of the statement, or the fact suppressed. In case of an 
active representation, knowledge of its falsity is not essential. 
A contract, obtained by misrepresentation, may be avoided, or 
an action for damages sustained, though the asserting party 
may not know the statement is false. It is as much a fraud at 
law to affirm as true what is untrue, though not known to be 
so, as to assert what is known to be untrue. The law imposes 
the duty of ascertaining the truth of the -statement before 
making it, and demands in case of omission that the represen- 
tation should be made good.— Munroe v. Pritchett, 16 Ala. 785. 
While it may be more difficult to detine, with clearness and 
precision, the distinction Letween suppression and _ falsehood, 
‘as constituting actual fraud, it may be said, generally, that si- 
lence, in order to be an actionable fraud, must relate to a ma- 
terial matter, known to the party, and which it is his legal duty 
to communicate to the other contracting party, whether the 
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duty arises from a relation of trust, from confidence, inequality 
of condition and knowledge, or other attendant circumstances. 
Though a concealment may be tantamount to a misrepresenta- 
tion, and equally effective to deceive or mislead, every omission 
to disclose facts, though material, is not necessarily fraudulent. 
The rule, best adapted to the proper conduct of business trans- 
actions, lies between the two extremes—the rule of the civil law, 
which requires the seller to disclose every defect known to 
him, that affects the merits of the contract, or which the pur- 
chaser is interested in knowing; and the rule adopted in some 
of the cases, that it is incumbent on the purchaser, if he does 
not take a warranty, to ask for information, and that he ean 
not complain of a failure to communicate facts, which he could 
have learned by inquiry. 

In Steele v. Ankle, 3 Ala. 352, fraudulent concealment. is 
detined to be, “the failure to disclose a material fact, which 
the vendor knows himself, which he has a right to presume the 
person with whom he is dealing is ignorant of, and of the ex- 
istence of which the other can not, by ordinary diligence, be- 
come acquainted.” Concealment implies design, or purpose. 
That it may furnish a sufficient cause of action, the fact sup- 
pressed must not be only material, but the materiality must 
either be known to the seller, or the facts must so constitute 
an element of the value of the contract, as to authorize the in- 
ference of knowledge of its materiality. The concealment 
must be for the purpose of continuing a false impression or 
delusion under which the purchaser has fallen, or of suppress- 
ing inquiry, and thereby effecting a sale—with the intention 
to conceal or suppress—and it must operate an inducement to 
the contract. 

Though the intention is a question for the jury, where the 
fact and its materiality are known to the seller, and the sup- 
pression is willful or intentional, it may be regarded as done 
with an intention to deceive or mislead, and the purchaser, not 
having equal access of information, may be regarded as de- 
franded.—//anson v. Kidgerly, 20 N. U1. 348; Beninger v. 
Corwin, 4+ Zab. 257: Cornelius v. Molloy, 7 Penn. 293; 1 
Smith Lead. Cases, 322, 323. It has been said, too strongly, 
that the conduct of the suppressing party should be so fraudu- 
lently moulded, that the negation of the suppressed fact must 
be implied.—1 Whart. on Contr. $ 251. In Steele v. Ninkle, 
supra, it was held, that mere silence as to the true state of 
the title will not, of itself, be a fraudulent concealment, where 
the abstract of the title is sufficient to put the purchaser on in- 
quiry. When the means and sources are equally accessible to 
both parties, the ignorance.of the purchaser is regarded as self- 
deception, unless art or artifice is employed to prevent investi- 
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gation, or stifle information. But, when the access to informa- 
tion is not equal, as when it rests in the personal knowledge of 
individuals unknown, or exclusively in ‘the knowledge of the 
seller, the concealment of a known material fact, though with- 
out art or artifice, if willful or intentional, is, on the same prin- 
ciple as a misrepresentation not known to be false, sufficient to 
sustain a right of action. 

The alleged deceit consists in the failure to disclose that, by 
a parol agreement contemporaneous with the execution of the 
written mortgage, a mule, then owned by the defendants, was 
subsequently exchanged and substituted for the one specially 
described in the mortgage. It is not claimed that there was 
express fraud by misrepresentation, or that there was any de- 
vice employed by the defendants to put plaintiff off his guard, 
or to discourage inquiry. Speaking from the record, the 
mortgagor, having rented land from the plaintiff, had moved 
with his stock on his plantation, and the plaintiff had seen the 
mule in the possession of the mortgagor, ‘before he purchased 
the debt and mortgage. Ordinary diligence—a casual examin- 
ation of the written mortgage—would have shown that the 
mule described therein did not answer the description of the 
mule in the possession of the mortgagor, and would have put 
the plaintiff on inquiry. While the defendants did not repre- 
sent any particular mule as included in the mortgage, it may 
be considered that the furnished estimated value referred to 
the substituted mule, then in the mortgagor’s possession. Con- 
ceding that the agreement to exchange and substitute created 
only a parol mortgage, and did not, as between the parties, 
bring the substituted property under the operation of the writ- 
ten mortgage, a question on which courts differ; an honest 
and bona fide opinion, or belief, that the substituted mule was 
thereby included in, and covered by the written mortgage, is 
inconsistent with a willful suppression for the purpose of de- 
ceiving or misleading. Mere silence in respect to the parol 
agreement, not deemed or believed to be material, such silence 
being the consequence of an honest mistake of its legal effect, 
and of a page 3 opinion that the substituted property was in- 
cluded in the written mortgage as if originally incorporated, is 
not a fraudulent suppression. There is wanting the element 
of concealing for the purpose of deceiving or misleading. 

Fraud and damage must concur to furnish a cause of action, 
the damage being the natural and proximate consequence of 
the fraud. The concealment of a fact, however material, which 
is not a moving inducement to the purchaser, works him no 
injury. We do not mean, the relative effects of inducements 
moving from different sources shall be determined by a com- 
— of their respective motive power. It is sufficient if a 
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frandulent concealment of the defendants materially contrib- 
uted to effect the purchase, irrespective of any other cause. 
But, if the failure to disclose the paro] agreement did not in- 
duce the plaintiff to purchase the claim; if he would have 
purchased it had he been informed that the mortgage was 
merely verbal; if he purchased it, not relying on the defend- 
ants to fully and fairly state the facts, but on the statements of 
the mortgagor, he is without right to a recovery. Further: if 
the plaintiff purchased the claim because secured by a lien on 
personal property, without reference to whether it was a written 
vr parol lien, he practically and substantially obtained what he 
bargained for. The transfer of the claim carried with it the 
lien for its payment, whether written or verbal, for the en- 
forcement of which the law furnished a remedy. If its fruits 
were lost by his negligence or failure to institute proper legal 
proceedings, when the lien was available, the defendants are 
not responsible for damage sustained by reason of such negli- 

gence or failure. 

On the foregoing principles, charges numbered one, two, 
seven, nine, eleven, twelve, and sixteen, requested by the de- 
fendants, should have been given. The instructions, based, in 
whole or in part, on the hypothesis that the jury believed the 
evidence of the witness Jordan, were properly refused. Where 
witnesses are examined on behalf of both parties, and there is 
a conflict, a charge is improper which refers the jury to the 
evidence on behalf of one of the parties only, and indicates 
that they may look to that alone.—Ddll v. State, 25 Ala. 15; 
T SNEY V. State, ry i Ala. 33. 

Reversed and remanded. 


cvans v. Cincinnati, Selma & Mebile 
Railway Cempany. 


Action for Breach of Special Contract. 


1. Consideration and mutuality of contract.—Mutuality is an essential 
element of a contract, and neither party is bound unless both are; yet 
a promise is a sufficient consideration to support another promise ; and 
when a unilateral promise is made, acceptance of performance, or any 
act done in recognition of its implied though unexpressed consideration, 
supplies the element of mutuality, and gives a right of action on the 
contract. 

2. Special contract construed, as to employment and compensation of 
agent by railroad company.—A written instrument, signed only by a 
railroad company, by which, in consideration of a promise by the 
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owner of lands to convey to it a right of way through his lands, the 
company binds itself (1st) to pay him a specified sum of mone ¥, (2d) to 
establish a station or depot ator near a named road-crossing, (3d) t 
fence the track through his lands, (4th) to locate the houses for the sec- 
tion hands at or near the station, and (5th) to appoint him agent for 
said station, to continue him as such so long as he faithfully discharged 
the duties of the agency, and to pay hima salary as agent of $30 per 
month, should the business of the station justify the same,—does not, 
of itself, constitute him an agent of the railroad company at said station, 
on the completion of the road, but gives him an absolute right to de- 
mand the appointment; nor does it fix his compensation as agent at 
$50 per month, but leaves it to be determined by the amount of busi- 
ness done at the station, as computed by the customary percentage on 
receipts; but the promise of the company to appoint him as its agent is 
supported by a sufticient consideration, although there is no promise on 
his part to accept the agency. 

3. Same; averment of complaint in action for breach.—To maintain 
an action for the breach of such agreement, the plaintiff must aver that 
he made application for the ageney ; and to support a claim to compen- 

sation at $30 per month, he must aver that the business of the station 
justitied the payment of that sum. 

4. Same; damage 8 for hreach.—An action lies, also, for the breach of 

the agreement to locate the section houses and to fence the track, and at 
least nominal damages may be recovered, and any actual damages 
Which are the natural and proximate consequences of the breach; but 
not merely possible or speculative losses, such as the possible increase 
of patronage to his store and mill by the location of the houses, 
5. Same; acceptance of performance after suit brought; how pleaded, 
If a fence was built by the company after suit brought, and was ac- 
cepted by plaintiff in full satisfaction of that breach, this is only avail- 
able under a sworn plea puis darrein continuance. 


Arrracs from the Cireuit Court of Hale. 

Tried before the Hon. Joun Moore. 

This action was brought by Benjamin 8. Evans against the 
appellee, a domestic corporation, to recover damages for alleged 
breaches of a written contract sighed by the defendant, which 
was dated January 21st, 1882, and in these words: * Know all 
men by these presents, that the Cincinnati, Selma & Mobile 
Railway Company hereby agrees to the following terms with 
Benjamin S. Evans, for and in consideration of the grant of 
right of way to said railway company across his lands,” deserib- 
ing them, “one hundred feet wide, being fifty feet each way 
from the center of the road-bed, to-wit: to establish a station 
or depot at or near where the Finch’s Ferry road crosses the 
line of said railway company; to fence the line through pr 
lands by a fence of two strands of wire, with'a top plank ; 
locate the quarters of the section hands at or near said ott lo ; 
to appoint him agent for said railway company at said station 
or depot, and continue him as such so long as he discharges the 
duties of such office of agent faithfully and in a competent 
manner, satisfactory to the auditor and superintendent of said 
railway company, in accordance with the rules and regulations 


which may be prescribed for said company; to pay him, as 
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such agent, a salary of thirty dellars per month, should the 
business of such station justify the same; and to pay him the 
sum of two hundred and fifty dollars. And the said Evans 
hereby agrees to grant such right of way, executed by said 
Evans and wife to said railway company, as above mentioned. 
Witness my hand,” &c. Signed by A. M, Fowlkes, as general 
superintendent of said railway company, but not by Evans. 
The complaint set out this writing, and alleged as breaches, Ist, 
the failure of the defendant to erect the station houses as 
stipulated ; 2d, the failure to build a fence inclosing the track 
of the road; and, 3d, the failure to appoint plaintiff as agent 
at said station, when he was ready and willing to act, and to 
pay him the stipulated compensation of $30 per month. 
There were numerous rulings of the court, adverse to the 
plaintiff, on the pleadings and evidence, and in the refusal of 
charges asked ; and these several rulings, seventeen in all, are 
now assigned as error. The plaintiff recovered, under the 
rulings of the court, a verdict and judgment for $286; and 
exceptions being reserved by the defendant to several adverse 
rulings, there is a cross-assignment of errors as to these matters. 
The opinion states the material facts. 


Jas. E. Wess, and Tnos. Seay, for the appellant, Evans. 
Tuos. R. Routnac, and Brooks & Roy, contra. 


STONE, C. J.—These are cross-appeals in the same suit, 
which was tried on the amended complaint, filed April 10th, 
iss4. The pleadings, and the rulings thereon, are the same in 
each of the transcripts. It is not discourteous, we trust, to say 
of the former, that they are very voluminous. It is our inten- 
tion to note only such questions raised by them as we deem 
necessary to a fair presentation of the questions of merit in- 
volved. All else we will treat as immaterial. 

The cause of action is a writing, executed by the railway 
company to Evans, bearing date January 21st, 1882. Although 
executed by the railway company only, it expresses stipulations 
to be performed by Evans also. It binds Evans to convey to 
the railway company a right of way, one hundred feet wide, 
across his lands, and, in consideration thereof, the corporation 
binds itself to do five things: first, to pay to Evans two hun- 
dred and fifty dollars; second, to establish a station or depot at 
or near where a named road crosses the railway track ; third, to 
fence, in a named way, the line of the track through Evans’ 
lands; fourth, to locate the quarters of the section hands at or 
hear the station; and, fifth, * to appoint him [Evans] agent for 
said railway company at said depot or station, and continue 
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him as such so long as he discharges the duties of such oftice 
of agent faithfully, and in a competent manner, satisfactory to 
the auditor and superintendent of said railway company, in 
accordance with the rules and regulations which may be’ pre- 
scribed for said company, j|and| to pay him as such agent a 
salary of thirty dollars per month, should the business of such 
station justify the same.” 

The promise, fifth above, we have stated in the language of 
the writing, and we have copied all it contains on the subject. 
Out of this stipulation grew the chief litigation in this cause. 

The railroad was completed, and trains commenced running 
over it about the fifteenth day of September, 1882. At this 
time, the railway company had constructed its depot building 
at the point mentioned in the contract, and had paid the two 
hundred and tifty dollars, stipulated to be paid to Evans. It 
had not located the quarters for the section hands at or near 
the specitied road-crossing; had not fenced the line of the rail- 
way across Evans’ land, and had not appointed him nor any 
one else agent at that place. It is not shown that Evans had 
applied to be appointed. The station had remained what is 
known as a “flag station.” Soon after the month expired— 
namely, about October 20th —Evans wrote to the auditor of the 
road, as follows: * Inclosed, please tind my account for services 
rendered as agent at this place, from September 15th to Octo- 
ber 15th. Please send me check for the 830." &e. Accom. 
panying this note was an account against the railway: * To | 
month services as agent from Sept. 15th to Oet. 15th, 8380.00." 
There is no proof in the record that Evans had rendered any 
services, nor that he had been requested, required, or permitted 
to render any. To this note the auditor replied, October 23, 
returning the bill, and saying: * We do not recognize you as 
our agent in any respect, and I am surprised you should so 
consider yourself. When we are ready to appoint you, and 
you are willing, you will be notified of the fact, and will exe- 
cute bond, and be furnished with blanks and full instruetions. 
Until all this is done, you certainly can not claim to be an 
agent of, or represent this company in any particular.” 

From the foregoing correspondence, it is manifest the two 
contending parties differed in the interpretation of the agree- 
ment, and in the relations it established between them. The 
fifth of the stipulations, copied above, is assailed, as not a bind- 
ing contract. We will consider that question further on. 
Conceding, for the present, that it is a binding agreement, we 
can not agree that, of its own force, it constituted Evans the 
agent of the defendant railway company. It was, at most, a 
promise to appoint ; and, on the same hypothesis, we can not 
agree that the qualifying clause, “should the business of such 
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station justify the same,” was made a condition of Evans’ right 
to claim the appointment. The promise to appoint was abso- 
lute, and the amount of business to be done at the station was 
stipulated as the contingency on which his salary, or amount of 
compensation, was to depend. Ie was to have thirty dollars per 
month, should the business at that station justify it. If it did 
not, then the amount of salary was not agreed on, and that fea- 
ture of the agreement was left to implication, or to a quantum 
meruit, 

It is claimed for the railway company that the fifth of the 
stipulations svpra is unilateral, and is not a binding contract ; 
that it is wanting in mutuality, in this, that while it purports 
to bind the railway company to make the appointment, it does 
not bind Evans to accept the agency, nor to perform its du- 
ties; and the principle is invoked, that unless both parties are 
bound by an alleged agreement, neither is. It is not contro- 
verted, that a promise is a good consideration for a promise ; 
but the contention is, that Evans made no promise to accept or 
serve. An illnstration of this principle is found in 1 Pars. 
on Contr. 6th ed., 448, in the following language: “If one 
promises to teach a certain trade, this is a consideration for a 
promise to remain with the party a certain length of time to 
learn, and serve him during that time; but, without such 
promise to teach, the promise to remain and serve, though it 
be made in expectation of instruction, is void.” So, in 1 Add. 
on Contr. $ 18, the doctrine is thus expressed: ‘All contracts, 
founded upon mutual promises between persons of full age, 
must be obligatory upon both parties, so that each may have 
an action upon it, or neither will be bound.” In Wood’s Mas- 
ter and Servant, $ 81, the doctrine is very forcibly expressed, 
as follows: “In order to constitute a strictly express contract 
of hiring, the contract should be definite as to all essential ele- 
ments, as time, business, and compensation; and in order to be 
enforced, both parties must be bound thereby; that is, the one 
must be bound to employ, and the other to serve.” These 
principles are fully sustained by the following adjudged cases: 
Lees v. Whiteomb, 5 Bing. 34: Chi. & Gr. EB. Railway Co. v. 
Dane, 43 N. Y. 240; Br. Bank v. Steele, 10 Ala. 915; James 
v. Stiggins, 13 Ala. 830; 1 Benj. on Sales, 4th ed. $$ 42, 67. 

This whole doctrine, however, rests mainly on the absence 
of consideration to support the promise; there being no cor- 
responding promise to uphold the promise declared on. Hence, 
when there is a consideration, the rule does not apply.—J//art- 
ley v. Cummings, 2 Car. & Wir. 483; s. ¢. 5 Man., Gr. & 
S. 247: Tebhetts v. Haskins, 16 Me. 283: Jer. & St. L. PR. R. 
Co. v. Robards, 60 Tex. 545; s. c., 48 Amer. Rep. 268. And 
if the party in whose favor such unilateral promise is made, 
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accept its performance, or do any act in recognition of its im- 

plied or intended, though unexpressed consider. ation, this sup- 

plies the element of mutuality, and gives a right of action. 

Williamson v. Taylor, ) Adolph. & Ellis, (). B. ‘VIS ; ; Elses v. 

Gatward, 5 'T. R. 144. 

We think the principle invoked does not apply to this case. 
This was not a promise, isolated from all others, and confined 
to the single matter of the promised agency. The contract 
contained many stipulations. On the part of Evans, a single 
one—the promise to convey to the railway company the right 
of way through his lands. This was the consideration prom- 
ised and paid by Evans, for the promises or stipulations, five 
in number, the railway company bound itself to perform. It 
upholds each of the promises alike; that to appoint Evans 
agent, equally with that to pay him two hundred and fifty dol- 
lars, to establish the depot, and to construct the fence. 

We have shown above that the contraet, without more, did 
not appoint Mr. Evans agent. Was it the duty of the railway 
company to tender the appointment to Evans, or, in order to 
put the company in default, was it his duty to apply for ap- 
pointment? We think the latter. It is a reasonable supposi- 
tion, if not common knowledge, that in the appointment of 
such agent, more is required and done than simply conferring 
the authority to act. All such agencies must be performed 
pursuant to a system, and certain preliminaries must, in the 
nature of things, be observed and conformed to, before the 
agent can be considered clothed with authority to act. Again: 
We have seen that, at that station, the salary or wages of the 
agent was not definitely fixed by anything expressed in the 
contract. It was limited to thirty dollars a month, but was not 
fixed at that sum, unless the business of the station justified it. 
Ilow are we to construe this clause¢ [It would seem its proper 
interpretation would require, that, rating his services per cent., 
or otherwise, according to customary rules in similar service 
rendered railroad companies, the amount of receipts, or busi- 
ness done at that station, would determine the salary the com- 
pany bound itself, by its contract, to pay the agent. This, of 
course, could not be certainly known, and the railway company 
can not be supposed to have been informed whether or not 
Evans would accept the agency, on so uncertain a standard of 
compensation. 

On the question last considered, we have felt it our duty to 
take into the account the correspondence shown to have been 
had between Evans and the company’s auditor. Each seems 
to have erred in the proper interpretation of the contract. 
Evans’ demand of payment was based on the erroneous assump- 


tion, that the contract made him agent, without further ap- 
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pointment. Ife demanded what the facts show he was not en- 
titled to. Ile was in no sense agent; and if he had been ap- 
pointed, the contract he declares on does not entitle him to 
thirty dollars a month, in the absence of averment and proof 
that the business of the station justified so much. So, this 
demand of Evans was not authorized by the terms of the con- 
tract, and it fails to show he demanded, or would have ac- 
cepted the appointment, under the proper interpretation of the 
contract given above. Even when the suit was brought, and 
in fact up to the present time, we are without information that 
Evans asked for the appointment, or would have undertaken 
the ageney, on the terms on which the contract bound the 
company to confer it. Ile has, therefore, failed to put the 
railway company in default, on this, the fifth stipulation of its 
contract, as classified by us. The fact that the company’s 
auditor misinterpreted the contract, and claimed that Evans’ 
appointment was eptional with the company, can not relieve 
the latter of the duty of applying for it. We can not now 
know whether he would aecept the agency, on the terms the 

contract imposes. 

The principles above declared are probably decisive of the 
third specitied breach set forth in the amended complaint. 
That breach is insuttcient, in not averring that the business of 
the station justified the payment of the sum claimed, or some 
named sum, to Evans, as agent at said station; and in not 
averring that plaintiff had offered himself, or requested to be 
appointed agent, &e. This last defect, we suppose, can not be 
cured; and hence we will not further notice any rulings that 
may have been made, bearing on that feature of the ease. 

The complaint alleges a breach of the third and fourth of 
our classitication of the stipulations. The third relates to the 
fence agreed to be built. A failure to build this was a breach 
of contract, as was also a failure to locate the section quarters. 
For these breaches of contract the plaintiff had a right to sue, 
and can recover at least nominal damages. Ile can also re- 
cover any actual damage he proves he suffered by the failure, 
with this limitation, that such damages must be the natural 
and proximate consequence of the breach, susceptible of 
reasonably certain ascertainment, and not merely possible or 
speculative losses. The fence was built before the suit was 
tried; and hence damages, recoverable under this claim, must 
be limited to the injury suffered by the delay. The possible 
increase of patronage to plaintiff’s store and mill, to result 
from the location of the quarters for the section hands, was 
purely speculative, and not a proper basis for reeovery.—/ol- 
lock v. Gantt, 69 Ala. 373. If it be trne that plaintiff ae- 
cepted the fence built after suit brought, in full satisfaction of 
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that part of the contract, and of all claim of damages for delay 
in its construction, then the question of damages in regard to 
the fence is eliminated from the jury's deliberations. This 
defense, however, comes in under plea pais darrein contin- 
uance, and is required to be sworn to.—Code, § 3010. 

We do not consider it necessary to discuss any other question, 

In the appeal by Evans, we find no errors prejudicial to him, 
and he will take nothing by his appeal. Let the costs of his 
appeal, both in the court below and in this court, be paid by 
him and his sureties. 

In the appeal by the Cincinnati, Selma & Mobile Railway 
Company, the judgment of the Circuit Court is reversed, and 
the cause remanded. 





Wood v. Stanley. 
Bill in Eyuity to enforce Vendor's Lien on Land. 


1. Sale of decedent's lands; payment of purchase-money.—When 
lands are sold for distribution, under an order of the Probate Court, 
and the sale has been confirmed, a conveyance should not be ordered 
until the purchase-money has been paid; but the recitals of the decree, 
as to the payment of the purchase-money, if not conclusive on the 
heirs when they do not appear, are prima facie true as against them, 
and impose on them the burden of proving non-payment, when they 
seek to enforce a lien on the land by bill in equity. 

2.) Purchase by administrator at his own sale; when set aside.—One of 
two joint administrators becoming the purchaser at the sale, and the 
sale being confirmed, the heirs may elect to treat the purchase-money 
as paid when it becomes due, holding his sureties and co-administrator 
liable for it, or as unpaid, and resort to the land; but, when the admin- 
istrators charge themselves with the purchase-money on final settle- 
ment, and a decree is then rendered against them for a larger amount, 
including money received from other sources, whereby a new security 
was acquired by the liability fixed on their sureties; and execution is 
sued out on the decree by one of the heirs, under which the lands are 
sold and purchased by third persons,—a bill to enforee a lien on the 
lands, filed after ithe lapse of nine years, can not be maintained. 


Aprrat from Pike Chancery Court. 

Heard before Hon. N.S. Granam. 

The bill in this case was filed on Angust 28th, 1882, by the 
heirs at law of Joseph Wood, deceased, and sought to subject 
certain lands, which were purchased by one of the administra- 
tors at his own sale, and afterwards transferred to third par- 
ties, to a lien for the purchase-money, which was alleged to be 
still due and unpaid. The facts shown by the pleadings and. 

VoL, LXXVII. 














1884. ] OF ALABAMA. 349 
[Wood y. Stanley. } 

evidence are, substantially, as follows: Joseph Wood died in- 
testate, in Pike county, and on the 2ist day July, 1869, Jesse 
Gi. and Joseph R. Wood, two of his sons, were appointed ad- 
ministrators of his estate. On July 27th, 1869, they filed a 
petition to sell lands belonging to the estate, for distribution. 
On November 9th, 1869, the lands were sold, and Joseph KR. 
Wood became the purchaser. The sale of the lands was re- 
ported to the Probate Court, November 28d, 1869; a supple- 
mental report, showing payment in full by Wood, was made 
on January 13th, 1878; and an order to make titles granted, 
and a deed made to Wood, by a commissioner who was ap- 
pointed by the court to convey title to him. This deed recites 
that satisfactory proof has been made to the court that the sale 
was fair, and the price not disproportionate to the real value 
of the lands. On the same day, a final settlement of the es- 
tate was made, in which the administrators charged themselves 
with the entire purchase-price of the lands purchased by 
Wood, lands purchased by others, and the amounts realized 
from the sales of the personalty. Decrees were rendered 
against the administrators, in favor of the various heirs, for 
the amounts due them respectively. An execution, issned on 
the decree in favor of one of the heirs, was levied on the 
lands in possession of Wood, and they were sold under it, in 
July, 1873, and purchased by [Hill and J.C. and 8S. Townsend ; 
and have passed by regular conveyances to Stanley, the appel- 
lee, who held possession of them when the bill was filed. 

The chaneellor dismissed the bill, and his decree is here as- 
signed as error. 


M. N. Caruisir, and Parks & Sox, for appellants.—The 
rule may be, that if a vendor of lands takes additional secn- 
rity at the time of the sale, he would be held to have waived 
his lien; but the rule is different, if the seeurity is taken after 
the sale. In the earlier cases, it would seem that the lien 
having once attached, it continued until the payment of the 
purchase-money, or an express waiver of the lien.— Bradford »v. 
Harper, 25 Ala. 337. The mere fact that Wood was both pur- 
chaser and administrator, can not extinguish the lien, if in fact 
the purchase-price has not been paid; nor can the mere fact 
that Wood charged himself with the purehase-money on his 
final settlement, and the heirs suffered him to do so, be re- 
garded as a waiver of the lien.— Breitling’s Adm’rs v. Clark 
ce Co.. 49 Ala. 450. Until all the purchase-price was paid, 
the order to make title, and the deed made under such order, 
were void.— Wallace v. Nickols, 46 Ala. 321. 
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N. W. Grirrix, and W. D. Woon, contra.—The sale by the 
administrators to Wood was reported to the court, and the sale 
contirmed; the purchase-money was reported as paid, and an 
order made for a deed, and a conveyance made in accordance 
with the order. These facts constitute presumptive, if not 
conclusive evidence, of the payment of the purchase-money. 
Sims v. Sampey, 64 Ala. 230. Again, the purchase-money of 
the lands was charged against the administrators on final set- 
tlement, and decrees rendered in favor of the heirs for their 
proportionate shares. One of the heirs proceeded to enforce 
the decree, by execution, and a levy and sale of the lands 
bought by Wood. Under these facts, the heirs must be held 
to have elected to charge the administrators personally, and to 
be estopped from now asserting a lien; especially when the 
balance on final settlement was made up of other assets of the 
estate, as well as the proceeds of the lands in question.—.¥uwnn 
». Norris, 58 Ala. 202; Pickens ». Yarborough, 30 Ala. 408. 
One of the heirs has enforced her decree, by a sale of the 
lands, which the others now seek to subject. The vendor's 
lien, if it ever existed, is an entirety, and can not be split up. 
Sims v. Sampey, 64 Ala. 230; 68 Ala. 588. 


CLOPTON, J.—In Strange v. Heenan, 8 Ala. 816, it was 
held, that the heirs of a decedent have an equitable lien, for 
the unpaid purchase-money, on lands sold for distribution by 
commissioners, under an order of the Orphans’ Court, which 
were purchased by the administratrix, though the sale had 
been confirmed, and a title made by decree of the court. The 
purchase-money, for which no security was taken, was in fact 
unpaid, and there had not been any final settlement of the ad- 
ministration. The statute now is, that a conveyance can not 
be ordered until the whole of the purchase-money has been 
paid; and it is held that the retention of title is the reserva- 
tion of a lien. 

If it is conceded that the order for a conveyance can be im- 
peached on proper grounds, and collaterally, and that it is not 
conclusive on the heirs, unless they have appeared and con- 
tested the fact of payment, whereby it becomes a proceeding 
inter partes; as the court is without power to order a con- 
veyance, except on full payment of the purchase-money, the 
recitals of the order are prima fucie true as against the heirs. 
The licu retained can exist only for purchase-money unpaid. 
The report of its payment by the joint administrators, and the 
- decree, upon the ascertainment of the payment, that a convey- 
ance be made to the purchaser, are presumptive of payment. 
On a bill by the heirs to enforce a vendor's lien, this presump- 
tion will prevail, to the exclusion of the lien, in the absence of 
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countervailing proof.— Sims v. Sampey, 64 Ala. 230. Under 
such circumstances, the burden is on the heirs to overcome the 
prima facie case of payment; and the failure to do so in the 
present case is fatal to the complainants’ right to relief. 

One of the administrators being the purchaser, the pur- 
chase-money, when it became due, was, in legal contemplation, 
in his hands, and his co-administrator and sureties became liable 
therefor. The heirs had the right to eleet to consider the 
money as in his hands, or treat it as unpaid, and resort to the 
land. The bill shows, that in January, 1873, a tinal settlement 
of the estate was made, on which decrees were rendered sev- 
erally in favor of the complainants, for the amount of their 
respective portions of the sum in the hands of the joint ad- 
ministrators, for distribution; and the bill asserts a lien on the 
lands purchased by one of the administrators for the payment 
ofthese decrees. The administrators were debited with the 
purchase-money ; and the sum distributed largely exceeded its 
amount, consisting, in addition thereto, of money received from 
the sales of other lands, the sales of personal property, and 
from other sources. There was a commingling of considera- 
tions, and no data are given by which to ascertain how much 
of the decrees was for or in consideration of the purchase- 
money due by the administrator. By the rendition of the de- 
crees, Which fixed a liability on the co-administrator, and the 
sureties on their official bond, a new security was acquired. 
Qn the decree in favor of one of the heirs, an exeeution was 
subsequently issued, under which the lands were sold, and pur- 
chased by third parties; and the complainants rested for nine 
years before tiling the bill. These circumstances show that 
the complainants, who were adults, elected to consider the 
money as in the hands of the administrators, and repel any in- 
tention to retain a lien.—S/range v. Keenan, supra; Williams 
a. MeCarty, 74 Ala. 295. 

Affirmed. 


Lyon «+. Powell. 


Bill in kquity to have Conveyance declared and foreclosed as 
Mortgage, and for Partition or Sale of Lands. 


1. Ahsolute conveyance declared and Soreclosed as mortgage.—A con- 
veyance, absolute on its face, will be treated in equity as a mortgage, 
on averment and proof that it) was intended and understood by both 
parties to be merely a security for a debt, whether pre-existing or con- 
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temporaneously contracted; and the agreement to that effeet being 
established, whether resting in parol, or expressed in a separate 
writing, the grantee may have the conveyance declared and foreclosed 
as a mortgage in equity, and the land sold for the payment of the debt 
it was intended to secure. 

2. Same; parties to bill.—The proper parties to such a bill, as to a 

bill to foreclose an ordinary mortgage, are, generally, only the grantor 
and grantee, and their privies who have acquired interests subsequent 
to the execution of the conveyance; but a subsequent purchaser at a 
sale for unpaid taxes may be brought in as a defendant, in order that 
the validity of his purchase may be determined, his deed removed as a 
cloud on the title, and as an obstruction to the complete enforcement of 
the lien created by the mortgage or other conveyance. 
3. Partition, and sale of lands, between tenants in common.—A_ court 
of equity has original jurisdiction to decree partition of lands between 
tenants In common; but, in the absence of legislation, it has no juris- 
diction to decree a sale of lands for partition, without the consent of an 
adult party in interest. 

4. Same.—When a court of equity has assumed jurisdiction of an 
estate, and it becomes necessary to sell lands for distribution, the court 
will decree a sale, although some of the heirs are adults, if, under the 
same circumstances, a sale would be decreed by the Probate Court ; 
and on the same principle, it seems, when the court has acquired juris- 
diction to enforee a lien on the undivided interest of one tenant in com- 
mon, and a sale of the entire land is necessary to a final adjustment of 
all existing rights and equities, and will injure no one, a sale may be 
decreed ; but the question, not being now presented, is not decided. 

5. Foreclosure of mortgage, and partition.—A mortgagee of an undi- 
vided interest in lands may not, possibly, be entitled to institute pro- 
ceedings for a partition before foreclosure; but he may file a bill for 
foreclosure, and have partition decreed in the same suit. 


Arrrat from the Chancery Court of Marengo. 

Heard before the Llon. THomas Coss. 

The bill in this case was filed on the 13th September, 1880, 
by George G. Lyon, as the administrator of the estate of James 
McDermott, deceased, against Columbus Powell, the Georgia 
Banking and Trust Company, a foreign corporation, and sev- 
eral other persons; and sought, Ist, to have a certain convey- 
ance of lands, which said Powell had executed to complainant's 
intestate, declared a mortgage, and foreclosed as such; 2d, to 
have a partition of the lands, by the decree of the court, be. 
tween the complainant and the several defendants who were 
tenants in common with Powell of undivided interests in the 
lands; 3d, to have the lands sold for partition, if it should be 
found that they could not be fairly and equitably divided 
without a sale; 4th, to set aside a sale of the lands for unpaid 
taxes, at which said corporation became the purchaser; 5th, 
for an account of the rents received by the corporation while 
in possession, an account of the mortgage debt, and general 
relief. 

The conveyance from Powell and wife to McDermott, a copy 
of which was made an exhibit to the bill, was dated February 
6th, 1868, and was absolute in form; reciting the payment of 
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$2,500 as its consideration, and conveying to the grantee “an 
undivided half part” of the lands therein described. The 
bill alleged that this conveyance, though absolute in form, was 
intended only as security fora debt due to said MeDermott by 
Powell, Greene & Co., a commercial partnership doing  busi- 
ness in New York, of which firm said Columbus Powell was 
a member; that this debt was created by a deposit of money 
and Tennessee State bonds in 1867, on which a partial pay- 
ment of $5,000 was afterwards made, and as collateral security 
for the residue said Powell, Greene & Co. exeented to MeDer- 
mott their four promissory notes, and deposited other choses in 
action, and said Powell executed and delivered said convey- 
ance; all of which facts were shown by a written instrument 
signed by said MeDermott, a copy of which was made an ex- 
hibit to the bill, and which was in these words: * Whereas 1, 
James MeDermott, did, on the 19th October, 1867, deposit 
with C. Powell, Greene & Co., in their safe for safe-keeping, 
subject to my order and control, twenty-five Tennessee State 
bonds,” describing them; “and «whereas I did also deposit 
with them, on the 16th November, 1867, the sum of $1,000, 
payable on demand, with interest; and whereas the said C. 
Powell, Greene & Co. are now unable to return to me the said 
bonds and said sum of money, with interest: this is to certify, 
that I have this day received from them, 1st, the sam of $5,000 
on account of said indebtedness, and as security for the balance 
the following collaterals: their four notes” . . . 3 “a deed 
of certain property in Marengo county, Alabama; a_ policy 
of insurance, . . In case the above notes are all paid at 
maturity, the said property is to be re-conveyed by me to said 
Powell, but at his expense; said policies of insurance are to be 
returned, and receipts interchanged. If, however, the above 
notes, or any of them, should not be paid at maturity, | am to 
have the right, at my option, to return said notes, or those un- 
paid, and said policies, and proceed against them on the 
original cause of action, as if said papers had not been given ; 
and to sell said real estate, and apply the proceeds thereof, less 
expenses, on account of said indebtedness.” 

The interest of said Powell in said tract of land, according 
to the allegations of the bill, was acquired by purchase, jointly 
with W. C. Ingles, from one J. E. Prestridge, who conveyed 
to them jointly by deed dated August 26th, 1863. Said Ingles 
afterwards sold and conveyed his interest in the land to B. G,. 
Kelly, who sold and conveyed to James M. Willis and W. B. 
Dobbins; and said Dobbins having died intestate, his heirs at 
law were made defendants to the bill. In May, 1869, Willis 
executed a mortgage conveying his interest in the land to the 
said Georgia Loan and Trust Company ; and in July, 1874, he 
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conveyed his interest by absolute deed to John B. Daniel and 
B. L. Dunn, both of whom were made defendants to the bill. 
The lands were afterwards sold for unpaid taxes, and the nom- 
inal purchaser at the sale conveyed to the said Georgia Loan 
and Trust Company ; and the bill alleged that said corporation 
took possession of said land, and claimed to be the absolute 
owner of the entire estate and interest therein. The bill 
alleged, also, “ that said lands can not be fairly and equitably 
divided between the said joint tenants, or tenants in common, 
except by a sale thereof for that purpose.” 

An answer to the bill was filed by the Georgia Banking and 
Trust Company, in which was incorporated a demurrer ; and 
they assigned specitically the following (with other) causes of 
demurrer: 2d, “there is a misjoinder of defendants, because 
this defendant is not a necessary or proper party to said bill; 
3d, “said bill is multifarious, in seeking a foreclosure of said 
mortgage, and a sale of said lands for division ;” 4th, * said 
bill is without equity, in so far as it seeks to have said lands 
sold for partition, because it shows that some of the parties in 
interest are adults, and this court can not decree a sale for par- 
tition without their consent ;” 6th, “said bill shows that the 
complainant’s testator was the mortgagee of an undivided in- 
terest in said lands, and the mortgage has not been foreclosed, 
wherefore complainant is not entitled to a partition of said 
lands, nor to a sale thereof for partition;” 7th, “said bill 
shows that complainant is not, nor was his intestate, a joint 
owner or tenant in common of said lands.” The chancellor 
overruled the demurrer on the second ground assigned ; but 
sustained it as to the other grounds stated. The complainant 
appeals from this decree, and assigns as error the sustaining of 
the demurrer on the 3d, 4th, 6th, and 7th grounds assigned ; 
and there is, by consent, a cross-assignment of error by the 
Georgia Banking and Trust Company, on account of the over- 
ruling of the demurrer on the second ground. 


Gro. G. Lyon, for appellant. 
Tayior & Woorr. and R. IH. Crarkr, contra. 


CLOPTON, J.—A conveyance, though absolute on its face, 
will be considered and treated, in equity, as a mortgage, when 
it is intended and understood by both parties to be a security 
for a debt, either contemporaneously contracted or pre-existing, 
the debt continuing in force. The agreement may be in parol, 
or expressed ina separate writing. Tn whatever form it may 
exist, when such appears to be the celar intention, all the inci- 


dents of a mortgage attach to the deed, and the rights and lia- 
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bilities of the parties are determined by the rules applicable to 
formal mortgages. The grantor possesses an equity of re- 
demption, which he may enforce by proper proceedings ; and 
the grantee is entitled to all the remedies of a mortgagee. He 
may bring suit on the debt; maintain an action of ejectment, 
and possess himself of the rents and profits; or bring his_ bill 
to foreclose the equity of redemption, and to sell the property 
for the satisfaction of the debt. 

The bill avers that the deed, made by Powell and wife to 
the testator of complainant, was understood and intended to 
operate as a security for a debt due the testator; and his re- 
ceipt, a copy of which is made by exhibit a part of the bill, 
makes evident the intention of the parties. The averments of 
the bill show an original and special ground of equity jurisdie- 
tion—a clear right of complainant, as administrator, to come 
into equity for the purpose of foreclosure, and to sell the land 
conveyed for the payment of the debt. 

The rule, as to parties, that prevails in a suit for the fore- 
closure of an ordinary and regular mortgage, is the same in the 
present case. The mortgagee and mortgagor, and privies who 
have acquired interests subsequently to the execution of the 
mortgage, are, generally, the only proper and necessary parties. 
There being no privity between the mortgagee and a stranger 
having an adverse title anterior to the mortgage, the mortgagee 
can not make him a party to the foreclosure proceeding, for 
the purpose of litigating his right. The court will not usurp 
jurisdiction to try the validity of a legal title, which is inde- 
pendent of the mortgage, and accrued prior to its execution. 
The rule, however, applies only when the adverse right or 
title is acquired from the parties to the mortgage, or from one 
of them, prior to its date, or from a stranger, whether prior or 
subsequently. Any person asserting a claim that affects the 
equity of redemption, is not only a proper, but a necessary 
party, if it is desired to conclude his claim. 

The Georgia Banking and Trust Company, the only demur- 
rant, claims the land conveyed by the deed, under a tax-title, 
having its origin in a sale of the land for taxes made in 1576. 
This claim of the company accrued subsequently to the crea- 
tion of the lien of complainant's testator, and is not derived 
from a stranger. It is the claim of an interest in, and affects 
the equity of redemption. The court having assumed juris- 
diction for the purpose of enforcing the mortgage lien, can try 
the validity of the tax-title, and remove it as a cloud on the 
title, and an obstruction to the complete enforcement of the 
lien. In Randle v. Boyd, 73 Ala. 282, where a vendor filed a 
bill to enforce a vendor's lien, and purchasers at a tax-sale, sub- 
sequent to the origin of the vendor's lien, who were made par- 
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ties, demurred for multifariousness and misjoinder, it was held 
they were proper parties. Without considering the rights and 
liability of the company, and its relation to other parties hav- 
ing an interest, in consequence of having become the purchaser 
of the entire land for taxes, being at the s same time a mortgagee 
of an undivided interest, we hold that, on the averments of the 
bill, the company is a proper party. 

Partition of lands between tenants in common and copar- 
ceners is an acknowledged head of equity jurisdiction, and is 
generally said to have its origin in the inadequacy of a proceed- 
ing at law, on account of the nature or complication - the 
title, and the adaptation of the flexible procedure of a court 
of equity to the exigencies of the particular case, and ite abil- 
ity to compensate in money, or otherwise, for any inequalities 
that may occur. In the absence of legislation, it was also an 
established rule, that courts of equity have no original jurisdie- 
tion to decree a sale of the lands of an adult for partition, with- 
out his eonsent. This rule has been incorporated and repeat- 
edly affirmed in our system of equity jurisprudence.— W¢/Avn- 
son v. Stuart, T4 Ala. 198; Bragg v. Beers, T1 Ala. 151; De- 
loney v. Walker, 9 Por. 497. Appreciating the injustice and 
difficulties, which are frequently serious, and sometimes insur- 
mountable, in making strict partition, several of the States 
have, by legislation, extended to courts of equity the power of 
sale; and by the Partition Act of 1868, the jurisdiction has 
been increased in England to direct sales. In this State, the 
authority to order a sale is vested by statute in the court of 
probate, which, on account of the nature of its proceedings 
and its limited powers, is incapable of adjusting difficulties and 
complications that may arise. A court of probate can not take 
cognizance of the equity of any of the parties because of im- 
provements made, or rents received, by one of the tenants in 
eommon.— Wilkinson v. Stuart, supra. Whilst it is difticult 
to assign any sufficient reason, why courts of equity, following 
the analogies of the law, should not alse direct a sale, when 
partition can not otherwise be fairly and equitably made, and 
all the equities adjusted and satistied, a conservative regard for 
settled rules suggests that the jurisdiction should be conferred 
by statute, ather than judicially assumed. 

It is also well settled, that jurisdiction having once attached, 
a court of equity will proceed and adjust all the rights of the 
parties, and adjudicate all questions of litigation involved, so 
as to make the jurisdiction effectual for the. granting of com- 

lete relief, and not subject the parties to a double suit at law. 
When the court assumes jurisdiction of the administration of 
an estate, and a sale of the lands becomes necessary for distri- 


bution, it will decree a sale, though some of the heirs are 
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adults, if the court of probate would have jurisdiction to order 
a sale under the same circumstances. In such case, the court 
will do whatever is necessary and proper to effect the complete 
administration and distribution of the estate.— W7/son v. Crook, 
17 Ala. 59; Stewart v. Stewart, 31 Ala. 207. It seems that, 
on like principle, when the court has rightfully acquired juris- 
diction for the enforcement of a lien on an undivided interest 
in land of one of several tenants in common, and a sale of 
the entire land is necessary to a final adjustment of all existing 
rights and equities—to complete relief—and will operate no 
detriment to any of the parties, it may exercise the jurisdiction 
to decree such sale. But, as this case is before us on an appeal 
from a decree on a demurrer to the bill, and as the necessity 
for a sale may not be raised on the final hearing on the merits, 
we shall refrain from expressing any definite and positive opin- 
ion, until a decision of the question becomes necessary. 

If, when jurisdiction has attached for the foreclosure of a 
mortgage on the undivided interest of a tenant in common, 
the court may, under proper or compulsory circumstances, 
make partition in the same suit, the demurrer was improperly 
sustained. 

In 1 Jones on Mortgages, $ 705, it is laid down, that a 
mortgagee of an undivided half of a lot of land, upon a com- 
pleted foreclosure, may have partition of the land against the 
owner of the other half; but, until foreclosure is complete, he 
can not maintain a petition for partition. In support of the 
rule as stated, the author cites decisions of the Supreme Court 
of Massachusetts, resting, as it appears, on the construction, 
that by the statute of that State, a mortgage to two or more 
persons creates a joint tenancy ; and on the theory, that until 
foreclosure, a mortgage is a pledge, or hypothecation for the 
payment of a debt, or the performance of some obligation, 
and rather a right to acquire an estate in the land, than an 
actual estate. We have repeatedly held, that a mortgage 
creates an immediate estate in the mortgagee, with a condition, 
by strict performance of which it may be defeated, and that 
he is entit!ed to present possession, in the absence of a reser- 
vation to the contrary, express or by clear implication ; and 
joint-tenancy and its consequences have been abolished by 
statute. Dunn v. Bank of Mobile, 2 Ala. 152. In Wathins 
v. Williams, 3 Mac. & G. 622, the Lord Chancellor said : 
“A partition appears to me not to be properly incident to a 
foreclosure or redemption suit, in such a way that the owners 
of the equity of redemption can be allowed to insist on it 
against the will of the mortgagee, who has no interest in the 
question. In the present case, “with the consent of the mort- 
gagee, the parties interested in the equity of redemption may 
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have a partition ; but I can not regard the omission of a diree- 
tion for a partition as constituting ground fer an appeal.” A 
mortgagee may also have partition, the mortgagor not object- 
ing.—Green v. Arnold, 11 R. 1. 364. In such case, a court of 
equity may make partition, the mortgagor and mortgagee both 
being parties to the proceeding, and representing the estate 
created in the mortgagee and tdie equity of redemption, as one 
of the tenants in common; but a partition, where one of them 
only is a party, would not conclude the interests of the other. 

We have said, that where a court of equity has taken juris- 
diction of a ease under any established head of equitable cogni- 
zance, it will settle the litigation, and do complete justice. 
The parties will not be remitted to a court of law, although, 
as to some of the matters involved, the remedy at law is clear 
and adequate.—Stow v. Bozeman, 39 Ala. 397. If it be con- 
ceded that a mortgagee can not, before foreclosure, institute 
proceedings for the primary and original purpose of partition, 
when the jurisdiction attaches for foreclosure, the court may 
make partition, so as to allot and segregate from the interests 
of the other tenants in common the part to be sold for the 
satisfaction of the mortnage. In Fal/ v. Elkins, 9 W. R. 861, 
it was held, a mortgagee of an undivided share may file a bill 
for foreclosure and partition, and may move for a receiver of 
the rents of the undivided share of the mortgagor.—2 Leading 
Cases in Equity, 811. Where the complainant’s title is clear, 
or admitted, partition is a matter of right; and by a decree of 
foreclosure and sale, the foreclosure is completed for the pur- 
pose of making partition. 

The averments of the bill, as to the quantum of the inter- 
ests of some of the tenants in common, may not be sufficiently 
direct and explicit; but this is not assigned as a cause of de- 
murrer, and the defect, if any, can be cured by amendment. 
All the necessary parties appear to be before the conrt. 

Reversed and remanded, 





Carroll v. Shapard. 
Bill in Equity to enforce Vendor's Lien on Land. 


1. Waiver of rendor’s lien.—On a sale of lands, the purchaser having 
executed and delivered his two notes for the agreed price, and re-sold 
one-half of the land at an inereased price, he and the sub-purehaser ex- 
ecuted and delivered to the vendor their joint note, payable on the 
same day the last of the original purchaser’s notes matured; and the 
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vendor thereupon executed and delivered to each of them a deed for 
one-half of the land, and a receipt for their joint note, reciting therein 
that it was held as collateral security for the original notes, which were 
retained by him, and was to be sold by him, if default should be made 
in their payment, and the money applied to their payment and satisfac- 
tion, the balance, if any, to be paid over to the purchaser; and all 
these papers were dated and executed on the same day. eld, that 
these facts showed a waiver of the vendor’s lien. 


Arrrar from the Chancery Court of Lee. 

Ileard before the Hon. N. 8. Gratam. 

The bill in this case was filed on the 28th March, 1882, by 
W. Bb. Shapard, against C. A. Carroll and J. E. Williamson ; 
and sought to enforce a vendor's lien for the unpaid purchase- 
money of land. The chancellor overruled a demurrer to the 
bill, and, on final hearing on pleadings and proof, rendered a 
decree for the complainant; and each of these decrees is now 
assigned as error. The opinion states the material facts. 


Joun M. Crivron, and Gro. P. Harrison, Jr., for appel- 
lants, cited Donegan v. Hentz, 70 Ala. 439 ; Walker v. Struve, 
70 Ala. 167; Walker v. Carroll, 65 Ala. 61. 


Wa. H. Barnes, and Warrs & Son, contra. 


STONE, C. J.—Everything in this record—the pleadings, 
the documentary proofs, and the oral testimony—all coneur in 
the assertion, that the lands in controversy were sold by 
Shapard to Carroll at the agreed price of eleven hundred dol- 
lars, divided into two payments. Not a word is anywhere 
said of a change or modification of the terms of sale, by 
which Carroll and Williamson were substituted as the purchas- 
ers; and, as evidence that this contract was never abandoned, 
Shapard accepted the two notes of Carroll, each for five hun- 
dred and fifty dollars, and still holds them. The present 
suit—an attempt to enforce a vendor’s lien—is founded on 
these notes, and seeks to have the lands sold for their payment. 
It claims no greater sum than the two notes, and interest upon 
them. 

The bill avers, it is true, that Carroll sold a half interest in 
the lands to Williamson, and that he, Shapard, made title to 
Carroll and Williamson, conveying the lands to them. The 
price at which Carroll sold to Williamson is nowhere averred 
or shown. The averment of the bill bearing on this question 
is as follows: “And at the same date, the said C. A. Carroll 
sold one-half of the land to J. E. Williamson, and the said 
J. E. Williamson and C. A. Carroll made their promissory 
note, bearing date the 10th day of November, 1880, for the 
sum of twenty-one hundred and sixty dollars, due the 1st day 
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of January, 1882, for the same land; which, it was understood 
by the said C. A. Carroll and your orator, was to be held by 
your orator as collateral security of said two first notes; 
and your orator gave to said Carroll a written statement 
to that effect.” That written statement is in the record, and is 
in the following language: “Received of C. A. Carroll one 
note of twenty-one hundred and sixty dollars, signed by him- 
self and J. E. Williamson, as collateral security to secure two 
notes signed by himself; one for five hundred and fifty dol- 
lars, due January 1, 1881; and one for five hundred and fifty 
dollars, due January 1, 1882, with eight per cent. interest. If 
the last-named notes are paid at maturity, then I am to turn 
over the first-named note of twenty-one hundred and sixty dol- 
lars to said Carroll. If not, I am to sell the first-named note 
at best price I can, pay the two last notes out of proceeds, and 
turn balance over to said Carroll.” Signed, “W. B. Siararp.” 

All these writings—the deed from Shapard to Carroll and 
Williamson, the two notes made by Carroll individually, the 
note of Carroll and Williamson, and Shapard’s receipt and ob- 
ligation copied above—bear the same date, November 10, 1880, 
and appear to have been executed at one and the same time. 
The writings must all be construed together, as explanatory of, 
and constituting one transaction. Certain noteworthy features 
are observable: The two notes of Carroll are payable in in- 
stallments, a year apart. Carroll and Williamson’s note is 
payable dx solido, on the day Carroll’s last note matures. 
Shapard sold for eleven hundred dollars, and can and does 
claim only that sum. Williamson bought at we know not 
what price, but certainly at a considerable advance on Carro]l’s 
purchase. This advanced price Shapard can not and does not 
claim, for it was no part of the terms of his contract of sale. 
Shapard, in his agreement with Carroll, reserves the right, not 
to enforce the larger note against the land, but to sell the note, 
if Carroll made default in the payment of his notes; and he 
bound himself, in that event, to repay to Carroll any res¢duum 
that might he left over, after satisfying Carroll’s two notes of 
eleven hundred dollars. Both the averments and the proof in 
this case force us to the conclusion, that Carroll alone pur- 
chased from Shapard; and they repel all inference that the re- 
lation of vendor and purchaser ever did exist between Shapard 
and Williamson. The deed from Shapard to Williamson was 
a matter of conventional arrangement, to avoid circuity of 
conveyance, and can not change the stubborn facts, so promi- 
nently presented throughout this whole record. 

When Shapard sold, he conveyed the title, and took inde- 
pendent, outside security. This, prima facie, was a waiver of 
all lien on the land for the purchase-money ; and there is no- 
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testimony in this record to overturn the presumption.— Wadlk- 

er v. Carroll, 65 Ala. 61; Donegan v. Hentz, 70 Ala. 437. 
The decree of the chancellor is reversed, and a decree here 

rendered dismissing complainant’s bill. Let the costs of the 

suit, and the costs of the appeal, both in the court below and 

in this court, be paid by the appellee. 


Watson v. Steele. 


Bill in Kyuity for Leedemption of Lands, by Purchaser at 
Sheriff's Sale. 


lL. Lien of exceution, and title of purchaser at sale.—When the lien of 
an execution has been kept alive by the issue and return of an alias 
from term to term, without the lapse of an entire term (Code, § 3211), 
and there has been no stay by order of the plaintiff or his attorney, a 
purchaser at the sale under it acquires a title superior to any interven- 
ing right derived from the defendant. 

2. Rights of assiqnee of equity of rede mplion, aud liability for rents.—A 
purchaser of the equity of redemption, paying the mortgage debt, and 
taking an assignment of the mortgage to himself, acquires, as against a 
purchaser at execution sale against the mortgagor, no better title than 
his vendor (the mortgagor) possessed ; and the rents not due at the time 
of the sale under execution passing to the purchaser as an incident of 
the reversion, such purchaser of the equity of redemption is liable for 
them, if he receives them, as his vendor would have been liable for use 
and occupation, if he had continued in possession after the sale under 
execution. 

5. Rights of purchaser at execution sale against mortgagor ; Uiability 
of assignee for rents, as mortgagee in possession.—The payment of the 
mortgage debt by a third person, after the law-day, does not devest the 
title of the mortgagee; and if such third person takes an assignment of 
the note and mortgage to himself, thereby acquiring the legal title, the 
purchaser at execution sale against the mortgagor may maintain a bill 
to redeem from him, and hold him liable for rents and profits as a mort- 
gagee in possession. 


Arrrat from the Chancery Court of Greene. 

Ileard before the Hon. Tiros. Cons. 

The bill in this ease was filed on the 30th December, 1881, 
by Ormond 8. Steele, against William L. Watson and John D. 
Steele; and sought to redeem a tract of land of which said 
Watson was in possession, and to hold him accountable for 
rents and profits during his possession. The land had belonged 
to said John D. Steele, and was sold under execution against 
him on the Ist August, 1881; the complainant becoming the 
purchaser, at the price of $15, and receiving the sheriff’s 
deed. This execution was issued on the 17th April, 1881, on 
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a judgment for $288.20, which was recovered by Rittenhouse 
Moore against said John I). Steele, in the Circuit Court of said 
county, on the 20th April, 1874, and on which former execu- 
tions had been issued as follows: April 27th, 1874: May 9th, 
1878 ; November 15th, 1878; May 15th, 1879; December 
27th, 1879; May 3lst, 1880; October 28th, 1880. Each of 
these executions, except the first (which was returned “No 
property found”), was levied on the lands, and was returned 
by the sheriff “ Returned for an «/éas, by order of plaintiff's 
attorney,” or * Returned for an a/éas,” until that of the 28th 
October, 1880, which was “ Returned for an a/cas, for want of 
time to sell” and the lands were sold under the execution 
issued on the 17th April, 1881. The complainant afterwards 
took an assignment of Moore’s judgment to himself; and he 
claimed the right to redeem, both as the owner of the judgment, 
and as the purchaser at the sheriff’s sale. 

On the 2d March, 1878, Steele conveyed the lands by mort- 
gage, containing a power of sale, to Gustave Braune, to secure 
an indebtedness evidenced by his promissory note of the same 
date. On the 3d April, 1ss0, W. L. Watson recovered a 
judgment for $370 against said Steele, and he procured an 
assignment to himself of another judgment, for $225, which 
one Hawkins had recovered against Steele on April Ist; and 
on the 4th November, 1880, these executions having been 
levied on the lands, Steele conveyed the lands to Watson, in 
satisfaction of these two judgments, and of his agreement to 
pay off the mortgage debt to Braune; Watson executing, at the 
same time, a written agreement to allow Steele to redeem the 
lands, “at any time within two years, in the same manner, and 
upon the same terms as if said lands had been sold and con- 
veyed by the sheriff.” On the 13th December, 1880, Watson 
paid the mortgage debt to Braune, and took from him an assign- 
ment of the mortgage, in these words: “for and in consideration 
of the sum of $310.62, in hand paid by W. L. Watson, I, G. 
sraune, do by these presents assign, transfer, and sell unto the 
said W. L. Watson the within described mortgage, made by 
John 1). Steele and wife to the undersigned, as well as the 
note and debt secured thereby. Given under my hand and 
seal,” &c. Watson took possession of the lands ‘under this 
purchase, and erected valuable improvements; and he denied 
the complainant’s right to redeem, claiming that the lien of the 
executions on the judgment i in favor of Moore was lost, and 
that the complainant acquired nothing by his purchase at exe- 
cution sale. Ile demurred to the bill for want of equity, 
assigning numerous grounds of demurrer; and he filed a cross- 
bill, in which he alleged that the lands were not correctly de- 


scribed in Steele’s conveyance to him, and that the complain- 
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ant’s bill was filed in the interest of said John D. Steele, who 
made no defense to the suit. The cross-bill prayed that the 
conveyance be reformed, that the entry of satisfaction of said 
judgments be set aside, and that said Watson be allowed to sue 
out executions on them as if said entry had not been made. 

The chancellor overruled the demurrer to the original bill, 
held the complainant therein entitled to redeem, and directed 
the register, in stating the account, to “charge said Watson, as 
mortgagee in possession, with the rents of said lands collected 
by him, or which he could have collected by due diligence, for 
the years 1881, 1882, and 1883 ;” and he dismissed the cross- 
bill. Watson appeals from this decree, and assigns each part 
of it as error. 


G. B. Mostry, for the appellant. 
J. B. Heap, contra. 


SOMERVILLE, J.—The title which the complainant ae- 
quired to the land in controversy, by the purchase made by 
him on the first of August, 1881, under the execution issued 
on his judgment against John D. Steele, was clearly paramount 
to all other liens and incumbrances on the land, except the 
Braune mortgage, which was paid by, and assigned to the de- 
fendant, Watson. The complainant’s execution ‘Tien was in full 
force and unimpaired, both in April, 1880, when the two judg- 
ments owned by defendant were rendered, and in November 
of the same year, when defendant purchased from John D. 
Steele the equity of redemption in the land. The mere delay 
on plaintiff ’s part, in executing his judgment, did not affect his 
lien, as against the defendant in execution. There was no 
lapse of an entire term between the suing out of any two of 
the a/‘as executions issued between May, 1878, and the date of 
the sheriff’s sale in August, 1851, nor was there any stay 
during this time by order of the plaintiff, or his attorney. Any 
interve ening right, therefore, acyuired by the defendant during 
this intermediate period, was subordinate to the preferred len 
of the arnly execution.—Code, 1876, § 3211; Aeel 4 
Larkin, 72 Ala. 493; Dryer v. Graham, 58 Ala. 623. It i is 
important to keep this fact in mind, as a controlling fact in 
the whole case. 

The matter of chief objection to the chancellor’s decree, as 
urged by appellant’s counsel, is, that he has charged the de- 
fendant with rent and for use and occupation for the years 
IS81, 1882, 1883, as mortgagee in possession. This is said to 
be erroneous, for the reason that the defendant was the pur- 
chaser of the eyuity of redemption from John D. Steele, and 
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that he had satisfied the Braune mortgage, taking an assign- 
ment of it to himself only from abundant caution. It is plain 
that the defendant, by this purchase of the equity of redemp- 
tion, acquired no better title than his vendor, the mortgagor, 
had. Ile was simply placed in his vendor’s shoes; and as the 
title of the mortgagor was subject to the lien of plaintiff’s 
judgment, so was the title acquired by the defendant as pur- 
chaser. If the defendant had never made the purchase in 
question, the rent for the year 1881, not being due at the 
time of the sheriff’s sale in August of that year, would not 
have belonged to the mortgagor, who was defendant in execu- 
tion, but would have passed to the plaintiff as purchaser at the 
execution sale, on the principle, that rent not due is regarded 
as an incident of the reversion, or part of the freehold.— Gayle 
vw. Randall, 71 Ala. 469. So the mortgagor, after the sheriff's 
sale, would have been liable to the complainant, for use and 
ocenpation, except as against the claim of the mortgagee. Ile 
was the owner of the land as against all the world, except the 
mortgagee. The defendant, therefore, could claim no title su- 
perior to that of complainant, except as assignee of the Braune 
mortgage ; and such a claim would authorize him to be charged 
with the rents actually collected, or which he could have col- 
lected by due diligence during the years 1881-1883, inclusive, 
or for use and occupation, if defendant was himself in posses- 
sion of the land sought to be redeemed in the bill.—/ozéer v. 
Mitchell, 65 Ala. 512: Sloan v. Frothingham, 72 Ala. 589; 
Butts v. Broughton, 1b. 294. 

The bill clearly had equity, as a bill for redemption. The 
mere payment of the mortgage debts of the defendant, after 
the law-day of the mortgage, did not re-invest the legal title of 
the land in the mortgagor, or divest it out of Braune, as mort- 
gagee.— Slaughter v. Swift, 67 Ala. 404. The assignment of 
the debt and mortgage by Braune to the defendant conveyed 
the legal title to him, and this was a bar to an action of eject- 
ment at law. 

The dismissal of the defendant’s cross-bill worked no possi- 
ble prejudice to him. The complainant admitted the alleged 
misdescription in the land; and if it had been corrected, accord- 
ing to the prayer of the cross-bill, this could not have affected 
the complainant’s right to redeem, which was adjudged by the 
court to exist. 

We find no error in the chancellor’s decree, and it is accord- 
ingly affirmed. 

VoL, LXxvul. 
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Simmons wv. Simmons. 
Statutory Action in nature of Hjectment. 


1. Delivery of deed.—Actual, manual delivery of a deed is not essen- 
tial, but any words or acts, showing an intention that the instrament 
shall be considered as executed and operative, constitute a good deliv- 
ery; and when the instrument is duly signed by the grantor, acknowl- 
edged before a proper officer, and found in the possession of the grantee, 
a presumption of delivery arises, which must be repelled by the party 
assailing it. 

2. Abstract charge.—A charge which asserts a correct legal proposi- 

tion, though abstract, and calculated to mislead the jury, will not, ordi- 
narily, operate a reversal; vet the court should be careful to frame the 
charges with reference to the evidence, and should avoid giving an in- 
struction which is not supported by any evidence. 
3. Ejectment; legal and equitable tithe s.—In ejectment, or the statu- 
tory action in the nature of ejectment, the legal tithe must generally 
prevail; and when both parties claim from the same source of title, he 
who establishes that title in himself must recover, without regard to 
equitable considerations. 

4. Same: election to claim under deed or will, as estoppel.—W here the 
plaintiff claims under a deed, and the defendant under a will afterwards 
executed by the grantor, the plaintiffs title must prevail, unless it is 
shown to have been devested in some legal mode; and if he be es- 
topped by his consent to the probate of the will, and his acceptance of 
the personal property bequeathed by it to him, the estoppel is not 
available at law in defense of the action. 


Arrrat from the Cireuit Court of Marengo. 

Tried before Eugene McCaa, Esq., an attorney of the court, 
selected by the parties on account of the incompetency of the 
presiding judge. 

This action was brought by William T. Simmons against 
L. Lavender Simmons, to recover the possession of a tract of 
land particularly described in the complaint; and was com- 
menced on the 6th October, 1881. The defendant pleaded 
not guilty, and the cause was tried on issue joined on that 
plea. On the first trial, both parties claimed ‘title under the 
will of their deceased father, Lewis Simmons, and there was a 
judgment on verdict for the plaintiff; but the judgment was 
reversed by this court on appeal, and the cause was remanded, 
as shown by the report of the case.—73 Ala. 235. On the 
second trial, as the bill of exceptions now shows, the plaintiff 
claimed the land under a deed executed by the said Lewis 
Simmons and his wife, which was dated September Ist, 1869, 
recited the payment of $1,800 as its consideration, and con- 
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veyed the said land to plaintiff after the death of his mother ; 
and having proved the due execution and acknowledgment of 
this deed by the grantors, by the justice of the peace who 
wrote it, and before whom it was acknowledged, he offered 
said deed in evidence. The defendant objected to the admis- 
sion of said deed as evidence, “because, on the former trial of 
this cause, plaintiff relied on the will of said Lewis Simmons ;” 
which objection was overruled, and the deed admitted. The 
plaintiff also introduced a surveyor as a witness, who testified 
as to the location and boundaries of the land, but whose testi- 
mony is not material. The plaintiff having here rested, the 
defendant offered in evidence the will of said Lewis Sim- 
mons, under which he claimed the land, and which was 
dated “August, 1877.” It was proved that said Lewis 
Simmons died “in the summer of 1877,” but the record 
does not show the probate of the will. “The defendant 
then examined the plaintiff as a witness, who testified 
that he, as one of the children of said Lewis Simmons, was 
present when said will was probated, and did not object to its 
probate, but consented to the same, and accepted its provis- 
ions, and received some personal property given to him in the 
will on the division of the estate; but that he received no land 
until after the death of his mother, who died about two years 
since, nor did he ever take possession of the lands mentioned 
in said deed until after the probate of his father’s will; that he 
took possession of the land as agent of his mother, and rented 
it out for her for the year, but the defendant drove away the 
tenant, and has had possession of the land ever since.” 

This being, in substance, all the evidence, the plaintiff asked 
the court to charge the jury that, if they believed the evidence, 
they must find for him; which charge the court refused to 
give, and the plaintiff excepted. The court gave the follow- 
ing charges to the jury: (1.) “If the plaintiff knew of the 
probate of the will, and consented thereto, and took possession 
of his legacy under the will (and not under the deed) after the 
probate, of property given him therein; he is now estopped to 
set up title under said deed to the land in controversy.” 
(2.) “The said will gives the land in controversy to the defend- 
ant, notwithstanding the execution of said deed.” (3.) “Un- 
less and until said deed was delivered, the same could be re- 
voked at any time by said Lewis Simmons; and if it was not 
delivered, and was in his possession at his death, this was evi- 
dence of such revocation.” (4.) “If, on the former trial, the 
plaintiff relied on the said will for a recovery, he can not now 
recover on the said deed.” To each of these charges the plain- 
tiff excepted; and he now assigns them as error, together 
with the refusal of the charge asked by him. 

VoL, LXXVIII. 
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Giro. G. Lyon, and W. II. Taytor, for appellant. 


J. W. Busu, contra. (No briefs on file.) 





CLOPTON, J. n this case was before us on a former 
appeal—73 Ala. 235—the plaintiff based his right to recover 
on the devise of the land in controversy in the will of Lewis 
Simmons. We then held that the devise to the plaintiff, in 
the absence of proof other than shown by the record, is too 
obscure, the error being patent on the face of the will, to im- 
pair the clear language of an earlier devise of the land in the 
same will to the defendant. On the case as presented by the 
present record, the plaintiff claims title under a conveyance 
made by Lewis Simmons, several years prior to the making of 
the wili, and the defendant sets up the devise of the land to 
him, as a defense. 

Delivery by hand is not essential to a sufticient delivery of a 
deed. Any words or acts, showing an intention that the deed 
shall be considered as executed and operative, constitute a good 
delivery. When a deed is duly signed by the grantor, its exe- 
eution acknowledged before a proper officer, and it is afterwards 
found in the possession of the grantee, delivery is presumed ; 
and the party assailing the deed must rebut the presumption, 
by showing that possession was improperly or illegally ob- 
tained, or by otherwise showing a non-delivery. The burden 
of proof is on the assailing party.—MeClure v. Colclough, 

Ala. 89; Firemen’s Ins. Co. v. McMillan, 29 Ala. 147; 
Alexander v. Alevander, 71 Ala. 295. 

The deed to the plaintiff was signed by the grantors, and its 
execution duly acknowledged, and certitied by ‘the officer ; and 
it is in the possession of the grantee. Although there is no 
direct evidence of delivery, this is sutticient proof thereof, in 
the absence of proof tending to impair the force of these facts. 
The record discloses no evidence rebutting the presumption of 
delivery, arising on these facts, on which to base the charge in 
respect to its non-delivery and revocation. While a charge as- 
serting a correct legal proposition, though abstract and calen- 
lated to mislead, will not, ordinarily, operate a reversal; the 
court should be careful to frame charges in reference to the 
testimony, and avoid giving an instruction, without any evi- 
dence on which to found it. The tendeney of such instrue- 
tion is to work injury and injustice, and to divert the minds of 
the jury from the true issues, to the consideration of matters 
not really involved. ; 

The legal title will generally prevail, in an action of eject- 
ment, or in the corresponding statutory real action. Both par- 
ties claim title as derived from the same source. The convey- 
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ance to the land in controversy was made in 1869. When 
signed and delivered by the testator, Lewis Simmons, it passed 
the legal title out of him, and vested it in the plaintiff on the 
death of his mother. At the time the will was made, in 
August, 1877, no title to the land remained in the testator, and 
he had no capacity to devise it to the defendant. Both par- 
ties claiming under Lewis Simmons, the plaintiff is entitled to 
recover, if he has not been divested of the legal title by some 
legal operative mode. 

It is insisted that the plaintiff is estopped from asserting his 
legal title, by reason of having been present at the probate of 
the will, having consented thereto, and having accepted its 
provisions by receiving in a division his share of the personal 
property bequeathed by the will; in other words, that he is 
estopped by having elected to take under the will. The rule 
of election is, ordinarily, a rule of equity; but has been applied 
and recognized by courts of law, so as to become, in many 
vases, a rule of law also. As to the cases in which the rule 
should be applied at law, the courts have greatly differed in 
opinion; and we do not propose to enter on a discussion of 
the subject. As a general proposition, no court will enforce 
rights recognized as repugnant; but, as has been said, * courts 
which differ in the rights which they recognize, differ in the 
recognition of repugnaney.” The usual instances in which 
the rule is recognized at law, are of inconsistent titles to the 
same subject, or to different subjects, “the assertion of one 
title being incomplete without a negation of the other.— Vole 
to Gretton v. Haward, 1 Swans. 408. On this principle it was 
held, in Adams v. Adams, 39 Ala. 274, that the election by 
the widow to take the provisions made for her by the will, 
which are repugnant to her right to dower, and retaining the 

roperty, is available at law as a defense to her claim for dower. 
here the inconsistent titles are to property, the title to which 
can not be transferred by acts 7m pais, and the completion of 
the assertion of one title does not depend on a negation of the 
other, election is the subject, exclusively, of the jurisdiction 
of courts of equity. 

In Adams v. Adams, supra, it is said; “Whether an elec- 
tion between repugnant rights is cognizable in a court of law, 
has been a question of extensive legal discussion. There are 
certain classes of cases, growing out of the doctrine of election, 
which must, of necessity, be exclusively of equitable jurisdic- 
tion. Where an election is to be compelled, or where an elec- 
tion already made effects a transfer of real estate, the remedy 
must be in chancery. At law, there is no appropriate remedy 
in the former class of cases; and in the latter, equity proceeds 
upon principles peculiar to itself.” 

VoL, LXxvill. 
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The alleged inconsistent titles relate to different subjects— 
real and personal property. The complete assertion of the legal 
title under the deed, having originated prior to, and not under 
the will, does not depend on the negation of the plaintiff ’s title 
tothe personal property bequeathed by the will. The election, 
claimed to have been made, effects the transfer of real estate, 
and is an act ¢n pats, which can not operate to pass the legal 
title. Coneeding that the plaintiff has made an election, with 
knowledge of his rights, and with an intention to elect—an 
election beyond his power to withdraw—the remedy of the de- 
fendant is in equity. 

It is too well settled by our decisions to be controverted or 
disregarded, that a plaintiff, having the superior /ega/ title, 
must recover in an action of ejectment, whatever may be the 
equities of the defendant, and that no estoppel 7 pazs is avail- 
able as a defense. In such case, the defendant must seek relief 
in equity, where the estoppel can be made to operate directly 
on the title, a conveyance decreed, and the legal and equitable 
titles united.— Ael/y vw. Hlendricks, 57 Ala. 193: Alien v. Hel- 
lam, 69 Ala. 442; Zutwiler v. Munford, 73 Ala. 308 ; Collins 
v. Robinson, 33 Ala. 91; Hooper v. C. & W. Patliway Co., at 
present term, ante p. 115. 

On the case made by the record, there is error in the charges 
given, and in the refusal to give the affirmative charge in favor 
of the plaintiff. 

Reversed and remanded. 





Trabue, Davis & Co. wv. Shotts. 
Application for Rehearing afte 7 Final Judgment at Law. 


Ll. When appeal lies.—An order made by a cireuit judgeat chambers, 
dismissing an application fora rehearing after final judgment at law 
Code, § 3161), is not a final judgment er decree which will support an 
appeal; and if it be within the terms of the statute granting an appeal 
from an order denying certain remedial writs (/b. § 39238), the limitation 
of such appeal is sixty days. 


Arrreat from the Cireuit Court of Marion. 

Tried before the Hon. H. C. Speaker. 

The appellants in this case brought an action against L. C. 
Shotts, but were defeated on the trial, judgment on verdict 
being rendered for the defendant. Within three months after 
the rendition of this judgment, they filed their petition, veri- 
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tied by affidavit, asking a rehearing of the case on the ground 
of surprise, accident, mistake, or fraud. On the hearing of the 
petition, in vacation, the circuit judge held it to be insufficient, 
and made an order dismissing it. The appeal was sued out 
from this order, and it was here assigned as error. The ap- 
pellee submitted a motion to dismiss the appeal. 


McCiettanp & NeSmirn, for the motion. 
MeGuire, Conner & SANFORD, contra. 


STONE, C. J.—There was, in the ruling from which this 
appeal was prosecuted, no final judgment or decree of a court. 

he decision appealed from was that of a judge at chambers. 
The case does not fall within section 3916 of the Code of 1876. 

Even if we concede that this case is covered by section 3923 
of the Code, the appeal was not taken in time, and must be 
dismissed on that account. See Ev parte North, 49 Ala. 385; 
Ev parte Walker, 54 Ala. 577. 

Appeal dismissed. 


Jones v. Motley. 


, 


Contest of Claim to Personal Property as Kivempt. 


1. License to retail spirituous liquors ; privilege, not property.—aA 
license to retail spirituous liquors, whether intended as a mere police 
regulation, or for the purpose of raising revenue, is a mere personal 
privilege, which is neither transferrable nor vendible; and it can not 
be estimated as property, for the purpose of reducing the exemptions 
claimed by a debtor to whom it is granted. 


Arrear from the Circuit Court of Macon. 

Tried before the Hon. James E. Conn. 

The appellant in this case, Paul Jones, obtained a judgment 
in the Cireuit Court of Macon county, on the 7th April, 1883, 
against O. G. Motley; and an execution thereon issued on the 
10th January, 1885, was levied by the sheriff on two horses, a 
buggy, and wagon; also, “one lot of whiskey, beer, wines, 
brandies, cigars, bar-room fixtures, one keg of syrup (12 galls.), 
‘being all the goods, wares, merchandise, and personal property 
of every description, now in the store-room where the defend- 
ant does business in the town of Tuskegee.” The defendant 
thereupon claimed the property as exempt, specifying each ar- 

VoL, LXXVII, 
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ticle and its value; and the claim, re verified wy affidavit be- 
fore a justice of the peace, was lodged with the sheriff, and 
returned by him with the execution. “The plaintiff thereupon 
made affidavit contesting the claim, on the grounds, Ist, that it 
was excessive ; 2d, that it was invalid entirely. An issue was 
then made up between the parties on these grounds of contest, 
and the facts were agreed on. It was admitted that the value 
of the personal property owned by the defendant at the time 
of the levy, and at the time of the trial, was $888.59, as shown 
by the inventory and claim of exemption; but this did not in- 
clude the sum of $850, which the defendant had paid, on the 
Sth January, 1885, as the price of licenses, State. county, and 
municipal, to retail spiritnous liquors in the town of Tuskegee, 
which he had taken out in the name of his wife. The court 
charged the jury that, if they believed the evidence, they must 
find the issues in favor of the defendant. The plaintiff ex- 
cepted to this charge, and he now assigns it as error. 


W. C. Brewer, for appellant. 
W. EF. Fosrer, and R. WH. Apercromeir, contra. 


SOMERVILLE, J.—The defendant in execution having 
lodged with the proper ofticer his claim of exemption, deserib- 
ing with proper certainty each piece or item of personal prop- 
erty claimed, and having veritied it by oath, as required by 
statute, the claim was prima facie correct, and the burden of 
proof was on the plaintiff in execution to show that the prop- 
erty was liable to the judgment debt—Code, 1876, $$ 285 
2838: Todd v. MeCravey, 77 Ala. 469. 

In the trial of this issue, as to whether the property is ex- 
empt from levy and sale, the statute provides, that * evidence 
may be received to show that the debtor has property not em- 
braced in his inventory,” and that “such property shall be 
considered as having in fact been selected by the debtor as ex- 
empt; and its value must be estimated by the jury to ascertain 
the amount of exemption to which the debtor is entitled.” 
Code, 1876, $ 2839. 

The evidence showed, on the trial of this cause, that the de- 
fendant had procured to be issued, in the name of his wife, 
early in January of the current year, State, county, and munic- 
ipal licenses to retail spirituous liquors, for which he had paid, 
out of his own money, the sum of eight hundred and forty- 
seven dollars ; that these licenses were still in force, and the 
business of retailing had been conducted under them by the 
defendant, as agent of his wife. It was also shown that, when 
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the licenses were procured, the defendant did not owe his wife 

anything, but was indebted to the plaintiff. 

It is our judgment, that these licenses to retail liquors were 
in no sense property, within the meaning of the statute; and 
the value of them could not, therefore, be proved with the view 
of reducing the exemptions claimed by defendant in his inven- 
tory—or “declaration and claim ”’—prepared under the pro- 
visions of the statute. It is well settled, that licenses of this 
character are mere personal privileges, which are neither trans- 
ferrable nor vendible. They confer no vested interest, or right 
of property, and contain within them no element of contract. 
They are mere grants of indulgence, for a specified considera- 
tion, and are granted always under the implied understanding, 
that they are revocable at the pleasure of the sovereign power 
granting them. And this is true, whether the license is in- 
tended as a mere police regulation, or for the purpose of rais- 
ing revenue.— Powell v. The State, 69 Ala. 10; Cooley’s Const. 
Lim. (5th ed.), 343 |*283|, note 1, and cases cited ; Pomeroy’s 
Const. Law, $$ 554-559; Calder v. Nurby, 5 Gray (Mass.), 
597; Boyd v. The State, 61 Ala. 177; s. ¢.. 94, U.S. 645; Fell 
The State, 20 Amer. Rep. 83. 

The charges of the Circuit Court are free from error, and 
the judgment is affirmed. 





Louisville Coffin Co. v. Stokes. 


Bill in Kyuity by Creditor to Charge Equitable Extate of 
Married Woman. 


1. Equitable estate of married woman; how created.—On a sale of prop- 
erty belonging to the equitable separate estate of a married woman, if a 
note is taken for a part of the purchase-money, payable to her, the 
character of her estate is not thereby changed, but the note and the 
debt evidenced by it belong to her equitable estate. 

2. Same; how charged.—As to her equitable separate estate, a mar- 
ried woman is regarded in equity as a femme sole, with capacity to 
charge it by her contracts as fully as if she were sui juris; and when 
she contracts a debt, though without the particular intent to charge her 
estate, the court will presume the intent, and hold her estate liable, 
rather than hold her act vain and nugatory. 

3. Same; husband as agent.—A married woman, owning an equitable 
separate estate, may authorize her husband to manage it as her general 
agent; and the fact of such agency being clearly shown, the same inci- 
dents attach as in the case of any other general agency, and she is 
bound by his acts as any other principal would be bound. ; 

4. Agency; liability of principal for acts of agent.—The authority of 
a general agent is measured by the usual scope and character of the 

VoL. LXxvmll. 
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business he is empowered to transact; and for any act done by him 
which is natural and customary in the management of such business, 
the principal can not avoid liability because of any secret instructions 
or limitations imposed on the agent. 

5. Liability of wife’s equitable estate, for debts contracted by husband 
as agent.—If a married woman, owning an equitable separate estate, 
invests her money ina particular business, which she authorizes her 
husband to conduct and manage as her general agent, she can not 
avoid liability for debts -contracted by him in the purchase of mer- 
chandise within the scope of the business, in the natural and usual mode 
of conducting such business, by alleging secret authority and instrne- 
tions to buy for cash only. 

Avrrat from the Chancery Court of Jefferson. 

Heard before the Hon. Tuomas Coss. 

The bill in this case was filed on the 11th October, 1883, by 
the Louisville Cottin Company, a foreign corporation, against 
Mrs. Sallie E. Stokes, her husband, C. M. Stokes, and Peter F. 
Alba; and sought to subject to the satisfaction of a debt, 
alleged to be due from Mrs. Stokes to the complainant, a debt 
due to her by said Alba. A garnishment was also sued out 
against said Alba, and he paid the money due by him into 
court. The complainant’s debt was contracted in August and 
September, 1882, for coftins and other articles pertaining to 
the business of an undertaker, sold to C. M. Stokes & Co., 
under which name said C. M. Stokes carried on business, as the 
agent of his wife, in the city of Birmingham, In connection 
with this business, he also carried on the business of a livery 
and sale stable, which was bought by Mrs. Stokes from one W. 
F. Orr. The conveyance by Orr, which was dated July 22d, 
1882, and a copy of which was made an exhibit to the bill, re- 
cited as its consideration the payment of $6,400; and the 
property was conveyed to Mrs. Stokes, “to her sole and 
separate use, free from the management, marital control, and 
interest of her said husband.” On the 28th September, 1883, 
Mrs. Stokes sold and conveyed the property, which included a 
lease of the land, and all the personal property pertaining to the 
business of the livery-stable, to said Peter F. Alba; and the 
debt sought to be condemned in his hands was the unpaid _por- 
tion of the purchase-money. The bill alleged that the property 
conveyed by Orr was bought with money belonging to the 
equitable separate estate of Mrs. Stokes, and was hheld by her 
as her equitable separate estate; that she alone owned the en. 
tire business carried on under the name of C. M. Stokes & Co., 
and it was conducted by her husband as her agent; that “ said 
bill of goods was sold to her by complainant on the credit of 
her said equitable separate estate, as represented by said prop- 
erty and business; that she bought said goods for the purpose 
of said business, and it was her intention to charge her said 
equitable separate estate with the payment of said debt,” 
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A joint answer was filed by Mrs. Stokes and her husband, in 
which they admitted the purchase of the property from Orr, 
and the ownership of Mrs. Stokes as her equitable separate 
estate ; but denied that she * has at any time carried on a livery- 
stable business or undertaker’s business, either in her own name, 
vr in the name of C. M. Stokes & Co.;” averred ‘ that said 
business was carried on by C. M. Stokes alone, and he alone 
was liable for any debts contracted in running the business ;” 
that he ** was not authorized to bind her or her property by any 
contract he might make, but, on the contrary, was expressly 
forbidden to do so.” Mrs, Stokes, further answering, alleged 
that, while said C. M. Stokes held possession of her property 
as her husband, “she never knew, or authorized, or ratified any 
attempt on his part to bind her or her property, and never au- 
thorized him to take the income or profits of her property, if 
any, to pay his debts: that she never authorized him to buy 
any goods on her eredit, and that the complainant’s debt was 
contracted by him on his own credit. A demurrer was incor- 
porated in the answer, on the ground that the bill did not show 
that the debt sought to be condemned in the hands of Alba 
belonged to the equitable separate estate of Mrs. Stokes. 

The chancellor overruled the demurrer, but dismissed the 
bill, on final hearing on pleadings and proof; holding that the 
complainant's debt was not chargeable upon the equitable estate 
of Mrs. Stokes, because it was contracted by her husband with- 
out her knowledge or authority. The complainant appeals 
from this decree, and here assigns it as error; and there is a 
cross-assigument of error by consent, based on the overruling 
of the demurrer to the bill. 


Movuntsoy & Tomuinson, for appellant. 
R. H. Pearson, contra. 


CLOPTON, J.—It is averred in the bill that the money, 
which was invested in the livery-stable and undertaker’s busi- 
ness, was the equitable separate estate of Mrs. Stokes; and a 
copy of the conveyance to her is made an exhibit, by which it 
is shown that the property was conveyed for her sole and 
separate use. A sale of the property, taking a note for a part 
of the purchase-money, payable to her, does not operate to 
change the character of the estate. There is no error in over: 
ruling the demurrer to the bill. 

The bill alleges that the money of Mrs. Stokes was invested 
in the business, and that it was carried on by her in the name 
of C. M. Stokes & Co., by and through her husband as_ her 
authorized agent and manager. A married woman is deemed 
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in equity a femme sole in respect to her equitable separate 
estate, with capacity to charge the same, in the same manner, 
and to the same extent that she could bind herself personally, 
if sud juris. The contract may be in writing, or in parol; 
and there need not be any reference to her separate estate. It 
is sufficient that she professes to act as a femme sole. A court 
of equity, recognizing her capacity to hold separate property, 
also recognizes the incidental capacity of contracting debts, 
and assuming obligations which shall be a charge on it, though 
not binding on her personally. Having an equitable separate 
estate, and contracting a debt, a court of equity, which invests 
her with the capacity to possess the equitable estate, will, rather 
than hold the act vain and nugatory, presume, in avoidance of 
wrong and injustice, the intention to charge the estate with 
the debt, though there may be no particular intent.— Ally v. 
Turner, 74 Ala. 513; Masson v. Kelly, 70 Ala. 85. 

A married woman may authorize her husband te manage 
her equitable separate estate as her general agent. Because of 
the peculiar relation, and of the legal implication that the will 
of the wife is subordinate to, and under the control of the 
husband, the agency should be established by clear and satis- 
factory evidence, and should not be the result merely of the 
marriage relation. But, where she does authorize him, and the 
agency is clearly established, its effect and construction are the 
same as an agency between other persons; and she is bound by 
his acts in respect to charging her equitable separate estate, as 
any other principal is liable for the acts of his general agent. 
Cord on Rights of Mar. Women, §§ 1301, 1306; Schoul. on 
Ilus. & Wife, § 277. The wife may confer on the husband, as 
her general agent and manager, any power which she pos- 
sesses. 

It is a universal and indisputable rule, that “the authority 
of a general agent is measured by the usual scope and character 
of the business he is empowered to transact. By appointing 
him to do that business, the principal is considered as saying to 
the world, that his agent has all the authority necessary to the 
doing of it in the usnal way.”—Pars. on Mer. Law, 135. If 
the agent does no more than is natural and customary in man- 
aging and transacting such business, any private limitations and 
instruetions will not affect the rights of third persons, to whom 
they are not communicated. If, in transacting the under- 
taker’s business, it is usual to purchase goods on a credit, secret 
instructions to purchase for cash only will not avail to prevent 
the separate estate of Mrs. Stokes from being charged with 
debts so contracted. p 

The evidence of Mrs. Stokes, and the averments of the veri- 
tied bill filed by her against her husband, clearly show that he . 
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was her general agent in managing and transacting the busi- 
ness, in which the money, admitted by her answer to be her 
equitable separate estate, was invested. A court of equity 
can not permit a married woman, who, professing to act as a 
femme sole, invests movey of her equitable separate estate in 
a particular business, and authorizes her husband or any other 
person to generally manage and transact it, to repudiate the 
liability of her separate estate for a debt contracted by him, in - 
the purchase of merchandise in the natural and usual mode, 
and within the seope of the business, by alleging a secret au- 
thority to buy for cash only. 

The decree overruling the demurrer is affirmed. The final 
decree is reversed, and the cause remanded for further pro- 
ceedings. 


Skinner v. Chapman. 


Bill in kyuity hetween Decedent's Children, in matter of Ev- 
empt Property. 


a. Husband and wife as parties.—The statute providing that a mar- 
ried Woman “‘ must sue or be sued alone, when the suit relates to her 
separate estate"? (Code, § 2892), does not apply to suits in equity. 

2. Competency of party as witness, in action by or against administra- 
tor, as to transactions with, or statements by decedent.—Where the admin- 
istrator of the deceased wife isa party defendant to a suit between the 
children of the deceased husband, relating to property which is claimed 
as belonging to the estate of each, one of the plaintiffs is not competent 
to testify as a witness to any transaction with, or statement by the de- 
ceased wife (Code, § 3058), unless called to testify by the opposite party. 

3. Exemptions in favor of widow and children; by what law deter- 
mined —The exemptions in favor of the widow and minor children of a 
decedent, as against the other heirs and distributees, are to be deter- 
mined by the law which was in force at the time of his death. 

4. Same; vunder statute of February Sth, 1872.—Under the provisions 
of the statute approved February 8th, 1872, a homestead of 160 acres 
was exempted to the widow, ‘to be ascertained by allotment, or in 
money, at her election ’’ (Sess. Acts 1871-2, pp. 91-3) ; and the property 
allotted to her, both real and personal, when selected, vested absolutely 
in her, with power of alienation. 

5. Claim of exemption as against mortgage.—A mortgage on growing 
crops, executed by the decedent in his life-time, is paramount to the 
widow’s right of exemption; and if she pays the mortgage with the 
proceeds of the crops, it is thereby satisfied and extinguished, and its 
assignment to her confers no rights. 

6. Mortgage of homestead; payment by widow with borrowed money. 
A mortgage on the homestead having been executed by the decedent in 
his life-time, if the widow receives funds sufficient to pay the debt, 
Which she uses for other purposes, and then pays the mortgage debt 
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with borrowed money, taking an assignment of the mortgage to herself, 

and afterwards foreclosing it by a sale under the power; she thereby 

acquires, as against the heirs and distributees, nothing but the naked 

legal title, the mortgage debt being paid and extinguished. 

7. Same; when heirs and distributees may come into equity.—The sur- 
viving wife having paid off a mortgage on the homestead lands, under 
circumstances which made the payment enure to the benefit of the es- 
tute, taking an assignment of the mortgage to herself, and acquiring a 
conveyance from the nominal purchaser at a sale under the power 
therein contained, the husband’s children by his first marriage may 
maintain a bill in equity against her personal representative -and = chil- 
dren, to remove the cloud on the title, and to have their rights in the 
property declared and established. 


Arrreat from the Chancery Court of Marengo. 

Ileard before the Hon. THomas Cosps. 

The bill in this case was filed on the 30th August, 1882, by 
the children of Thomas Taylor, deceased, by his first wife, the 
husbands of the married daughters being joined as parties with 
their wives, against the personal representative and children of 
his second wife, Mrs. Louisa Taylor, who survived him; and 
sought, principally, to have the complainants’ rights declared 
and established in a certain tract of land, which contained 
about 250 acres, and which was the homestead of the deceased 
at the time of his death. 

The complainants’ mother died in 1852, or 1853, and their 
father married his second wife, Mrs. Lonisa Phelps, in 1855. 
Thomas Taylor died in September, 1872, and his surviving 
wife departed this life in March, 1882. The bill alleged that 
the complainants’ mother, at the time of her marriage with 
said Thomas Taylor, was possessed of a statutory estate in 
money and property, which went into the hands of her said 
husband, and a part of which was invested by him in the pur- 
chase of the said tract of land, though the title was taken in 
his own name; but it was further alleged, in this connec- 
tion, * that this bill is not filed to set up or enforce any exclu- 
sive claim or title to either real or personal property to com- 
plainants alone, to the exclusion of their younger half-brothers 
and sisters, but to protect equally all the children of their ye" 
ceased father, and to have the property he died possessed o 
divided between them fairly and equitably, share and «Bo 
alike.” On the 2d November, 1870, Thomas Taylor and his 
wife executed a deed to J. T. Jones, as trustee, conveying said 
homestead tract of land to secure the payment of a debt due 
to one Danby, which fell due on the Ist December, 1871; and 
a small portion of this debt was still due and unpaid at the 
time of his death. The bill alleged that Mrs. Louisa Taylor, 
the surviving widow, paid off the balance of this debt with 
moneys belonging to the estate, and had the mortgage trans- 
ferred and assigned to herself; and afterwards, having adver 
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tised and sold the land under the power contained in the mort- 
gage, she procured H. A. Woolf to become the nominal 
purchaser, who then executed a conveyance to her for life, with 
remainder to her children. In April, 1872, Thomas Taylor ex- 
ecuted another mortgage, conveying said land, the crop grow- 
ing thereon, and all lis personal property, to Crenshaw, Love- 
lace, Morgan & Co., to secure an indebtedness for advances 
made by them to enable him to make a crop; and this debt 
was unpaid at the time of his death. The bill alleged that 
Mrs. Louisa Taylor paid off this debt with the proceeds of sale 
of the crops, and took an assignment of the mortgage to her- 
self; and having afterwards foreclosed the mortgage by a sale 
under the power, she procured said I]. A. Woolf to become the 
nominal purchaser, who then executed a conveyance to her for 
life, with remainder to her children. Mrs. Louisa Taylor, by 
her last will and testament, devised and bequeathed all her 
property to her own children, including two children by a for- 
mer husband; and the probate of this will being contested, 
special letters of administration were granted to Samuel E. 
Chapman, who was made a defendant to the bill with her chil- 
dren. No administration was ever granted on the estate of 
Thomas Taylor, and the bill alleged that administration was 
unnecessary, the debts having been paid. On these facts and 
allegations, the bill prayed that the mortgages be declared sat- 
istied, and satisfaction be entered of record; that the sales un- 
der them, and the conveyances between Woolf and Mrs. Taylor 
be declared fraudulent, and cancelled ; that complainants’ rights 
in the property be declared and established by the decree of 
the court, and for other and further relief under the general 
prayer. 

A joint and several answer to the bill was filed by Chapman 
and the other adult defendants, in which they alleged that all 
the property of which Thomas Taylor died seized and pos- 
sessed, was not more than the law exempted to the widow and 
children, and remained in the possession of the widow as ex- 
empt property; that she paid off the mortgages with her own 
means, and with money borrowed for the purpose, and had the 
sales made under them as alleged, and took the deeds to herself 
and children in good faith, as muniments of her title. They 
also demurred to the bill, and moved to dismiss it, for want of 
equity, for misjoinder of complainants, because complainants 
had an adequate remedy at law, and on several other grounds. 

The record does not show that the chancellor acted on the 
demurrer, or on the motion to dismiss; but, the cause being 
submitted for tinal decree on the pleadings and proof, he held 
that the complainants were not entitled to relief, and therefore 
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dismissed their bill. The decree dismissing the bill is now as- 
signed as error. 


Everne McCaa, for appellants. 
Busu & Tay.or, contra. 


SOMERVILLE, J.—We have often held that section 2892 
of the present Code (1876), which provides that a married wo- 
man “must sue or be sued alone, when the suit relates to her 
separate estate,” applies only to actions at law, and has no ref- 
erence to suits in e uity.—Sawye rs». Baker, 72 Ala. 49; Sims 

National Com. ‘Bank, 73 Ala. 248. The husbands of the 
two married women were properly joined with them, there- 
fore, as complainants. 

The complainant, J. D. Skinner, was not a competent wit- 
ness, 7 to any transaction with or statement by the decedent, 
Mrs. Louisa Taylor, which transpired during her life-time, un- 
less he was called to testify by her personal representative, who 
was one of the defendants in the cause.—(Goodlett v. Kelly, 
74 Ala. 218; Aeel v. Larkin, 72 Ala. 473; Dudley v. Steele, 
71 Ala. 423. In considering the testimony, we shall, for this 
reason, exclude so much of this witness’ deposition as_ falls 
within the prohibition of section 3058 of the Code, and to which 
objection was interposed. 

Thomas Taylor is shown to have died in September of the 
year 1872, owning at the time about two hundred and _ fifty 
acres of land, which he occupied at the time as a homestead. 
He left surviving him his widow, Louisa Taylor, and several 
minor children, who continued to occupy the premises until 
the widow’s death, which occurred in March, 1882. Taylor, 
prior to his decease, had executed a deed of trust on these lands, 
bearing date in November, 1870, to J. T. Jones, as trustee, to 
secure the payment of a debt of nearly eight hundred dollars, 
due to one Danby, all of which was paid by Taylor, except 
the sum of one hundred and thirteen dollars. There was also 
a mortgage on a portion of the lands, executed by Taylor in 
April, 1872, to secure a debt of between one and two hundred 
dollars due. Crenshaw, Lovelace, and others, for which they 
also held a mortgage on Taylor's crops to be raised duving the 
current year. The widow eame into possession of the crops of 
the decedent, shown to have been about seventeen bales of 
cotton, besides several hundred bushels of corn, valued at be- 
tween twelve and fourteen hundred dollars. The cotton she 
disposed of, and paid the mortgage debts, having the mortgages 
assigned to herself. In 1876 she foreclosed these mortgages, 
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under a power of sale, and purchased the premises at her own 

sale, through the ageneyv of one Woolf. 

The exemptions of both realty and personalty, in favor of 
the widow and minor children, as against the heirs and distrib- 
utees of the estate, are to be governed by the act approved Feb- 
ruary Sth, 1872, which was the law in force regulating the 
subject of such exemptions at the time of the decedent’s death. 
Davis v. Davis, 63 Ala. 293. This statute exempted one thou- 
sand dollars in personalty, and a homestead of one hundred and 
sixty acres, which was “to be ascertained by allotment, or iu 
money, at the election of the widow,” if there be one ; other- 
wise, of the minor children. The title of exempted property 
under the provisions of this law, when selected, vested abso- 
lutely in the widow, “ with the power of alienation” on her 
part.—Acts of 1871-72, pp. 91-93. In this particular it dif- 
fered from existing exemption laws, under which the home- 
stead right continues only during the life of the widow and the 
minority of the infant children, with subsequent reversion to 
the heirs of the decedent; and the personalty goes to the 
widow and minor children, to be accounted for only in the 
event of the estate proving solvent, and then only as so much 
advanced on their distributive shares of such estate.— //unter 
v. Law, 68 Ala. 365. The cause is not before us in such shape 
as to require that we should settle the precise interest, if any, 
which the widow acquired in the lands by way of exemption. 
It is not shown that she procured to be allotted to her by ap- 
praisers any particular part of the land as a homestead, or 
whether she elected to receive therefor money by way of com- 
mutation. No title, therefore, perhaps to any particular “ one 
hundred and sixty acres” of the homestead tract, vested in her. 
Turnipseed v. Fitzpatrick, 75 Ala. 297. 

Mrs. Taylor's rights to the personal property are of chief 
importance, as the case is now presented before us. It is man- 
ifest, in the first place, that no right of exemption could attach 
to any portion of the crops, as against the mortgage debt due 
Crenshaw, Lovelace and others, this lien having been created as 
a lawful ineumbrance on such crops by the decedent during 
his life.— Loeb v. Lichurdson, 74 Ala. 311. The law required 
that this property should be appropriated to the payment of 
this debt, and the evidence satisfies us that this wasdone. The 
whole of this claim was, therefore, paid out of the proceeds of 
crops belonging to the estate, and the widow could reap no 
benefit from taking an assignment to herself of a_satistied 
mortgage—one paid off from trust funds in her hands for the 
purpose. The balance due on the Danby mortgage debt was 
about one hundred and thirteen dollars, and this was paid by 
Mrs. Taylor, in November, 1882, The witness, Phelps, says 

VoL. LXXVIII. 











1884. ] OF ALABAMA. 381 
[Skinner y. Chapman. | 


he loaned her the money with which to pay this amount, 
which she did, taking an assignment of the instrument for her 
own benefit. Admitting that this statement of the witness is 
based upon his own knowledge of the uses to which the money 
was put, and not upon mere information—which is not 
rendered clear—we can dispose of this branch of the case by 
one observation. Mrs. Taylor is shown to have come into pos- 
session of about eighteen hundred dollars of personal property 
belonging to the estate, including the crops, and giving her 
the full benefit of the thousand dollars worth allowed to her by 
way of exemption, which, however, the evidence fails to show 
she selected, the fact is patent, that she had on hand funds 
amply sufficient with which to pay this mortgage debt. If she 
used this money for other purposes, and afterwards borrowed 
other funds to pay the debt, the law will regard it as paid from 
the money of the estate. The Danby mortgage, then, being 
satistied from trust funds, the assignment of it to the trustee 
conferred no right upon her which a court of equity can re- 
cognize. 

The two mortgages, being satistied, were functé officio. And 
although the payment of the mortgage debt did not, under the 
law as it then existed in this State, operate to divest the legal 
title of the mortgaged lands out of the mortgagees, the power 
to sell these lands was abrogated in view of the extinguishment 
of the debts ; and the attempted foreclosure under the powers 
of sale accomplished no more than to transfer the naked legal 
title to Mrs. Taylor, which she held in trust for those entitled. 
Hayes vw. Wood, 72 Ala. 92: Slaughter v. Swift, 67 Ala. 494. 
No title was acquired by Mrs. Taylor under these purchases, 
except that of a mere mortgagee after Cefault and before fore- 
closure, the mortgage debt being paid. The sale and purchase 
could not operate, under the cireumstances, to add any strength 
to this bare legal title. 

In this view, the complainants had no adequate remedy at 
law, and a court of chancery was evidently the only forum 
which had jurisdiction of the case made by the bill, inasmuch 
as the interest which all of the complainants had in the real 
property was purely equitable, and not legal. 

The bill should not have been dismissed ; and the decree of 
the chancellor must be reversed, and the cause remanded, that 
the rights of the parties litigant may be adjudged in harmony 
with the foregoing views. 
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McDonald v. Elyton Land Company. 
Bill in Hquity by Vendor to enforce Lien or Charge on Land. 


1. Vendor's lien on land purchased hy married woman; agreement to 
erect buildings as part consideration.—On a purchase of lands by a mar- 
ried woman, the vendor retaining the legal title, and executing to her a 
bond conditioned to make title on payment of the agreed sum in money, 
and the erection of certain designated improvements on the land; the 
recited consideration being the money agreed to be paid, ‘‘and the fur- 
ther consideration and agreement”’ to erect the buildings; such agree- 
ment to erect the buildings, whether oral or written, imposes no 
personal liability on her, and creates no lien on the land for its perform- 
ance; and while a court of equity will charge the land with the pay- 
ment of the purchase-money, as stipulated, the vendor’s only remedy 
for the failure to erect the buildings is a refusal to execute a conveyance 
until they have been erected. 

2. Same ; acceptance of note for additional sum, in liew of agreement to 
erect buildings.—In such case, the purchaser not having the money to 
complete the erection of the specitied buildings, and desiring to obtain 
money by a mortgage on the property, which she could not do until she 
had an unincumbered title; if the vendor thereupon accepts her note 
for an additional sum of money, in lieu of the agreement to erect the 
buildings, or in satisfaction of its breach, and executes a conveyance to 
her, the new note does not constitute a lien or charge on the land. 

3. Same; new note signed by husband, without authority of wife.—Suech 
new contract being made by the husband, without the authority of the 
wife, and her name signed by him to the note jointly with his own, the 
contract and the note are nullities as to her, and no lien or trust on the 
land arises by implication of law. 


Apperat from the Chancery Court of Jefferson. 

Heard before the Hlon. Tuomas Cosss. 

The bill in this case was filed on the 19th February, 1881, 
by the Elyton Land Company, a private domestic corporation, 
against Mrs. C. A. McDonald and her husband, W. J. MeDon- 
ald; and sought to enforce a vendor’s lien on certain lots in the 
city of Birmingham, for purchase-money alleged to be due and 
unpaid. The defendants, after obtaining a conveyance of the 
Eee: had executed a mortgage on it to the Mobile Life 

nsurance Company, another domestic corporation, to secure a 
debt for money loaned; and said corporation was also joined 
as a defendant, the priority of its mortgage being recognized 
and admitted by the bill. On final hearing, on pleadings and 
proof, the chancellor rendered a decree for the complainant; 
and his decree is now assigned as error. The opinion states the 
material facts. 
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R. H. Pearson, and Warrs & Son, for the appellants, 


Jno. T. Terry, contra. 


CLOPTON, J.—A vendor of land, who gives a bond con- 
ditioned to make title on payment of the purchase-money, 
reserves for himself a security, by the retention of the legal 
title. He retains a tithe—a right in and to the land—on which 
he can maintain an action to recover possession. If the vendee 
desires to obtain a conveyance, his only remedy is a resort to 
equity for a specific performance. In such cases, he must aver 
and prove payment of the purchase money,—the performance 
of all the terms of the contract, to be performed on his part. 
Bankhead v. Owen, 60 Ala. 457. 

When Mrs. McDonald purchased the lots in 1871, the com- 
plainant executed to her bonds for title, to be made on the pay- 
ment of the purchase-money, and on the erection and comple- . 
tion of certain buildings, as stipulated in the bonds. It does 
not appear there was any written agreement to erect and com- 
plete the buildings; but, whether oral or written, it imposed 
no personal liability, she being a married woman. The position 
of the complainant, in this respect, was defensive. Its pro- 
tection rested on the right to refuse to make a conveyance, ex- 
cept on the erection and completion of the buildings, as_pre- 
scribed in the bonds. The complainant could not have main- 
tained an action against Mrs. McDonald, for a failure to per- 
form this requirement of the bond. 

The solution of the controlling question in the case-—whether 
the note, mentioned in the bill, was given for purchase-money 
of the lots—will be greatly aided, by keeping in view the 
original contract of sale, the legal effect of the bond for titles, 
and the circumstances under which the note was given. 

The consideration recited in the bonds for titles is, the 
money-price agreed to be paid, and “the further consideration 
and agreement on the part of” Mrs. McDonald, that she will 
erect, or cause to be erected, the buildings as provided in the 
bonds. We have said, that the agreement imposed no personal 
liability upon Mrs. McDonald; and no damages could be re- 
covered for its non-performance. Upon what principle can 
the mere acceptance of a bond for title, reciting such agree- 
ment as the consideration in part, have the effect to create a 
lien on the land for damages, which the complainant can not 
recover by an action at law on the agreement‘ It is true, 
equity will charge land, purchased by a married woman, with 
the purchase-money, when the consideration is definite and 
certain; or, it may be, when it can be made certain by the law 
or the contract, although she incurs no personal liability for 
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the consideration. In such case, the ascertainment of the 
amount and extent of the lien does not depend upon any per- 
sonal liability. But the rule is different, where the vendor 
accepts, as the consideration, the covenant or agreement of a 
married woman to do some act, when the damages are un- 
liquidated, and the right to recover them necessarily rests on 
her personal liability to perform the covenant or agreement. 
The agreement for the erection and completion of the build- 
ing, as stated in the bond for title. sounds in damages 
merely—an agreement to erect a building on a lot which she 
had bought, the failure to erect which, the purchase-money be- 
ing paid, could not injure the complainant, so far as appears 
from any facts shown by the record, whatever may really be 
the intrinsic facts. No eriteria, by which to estimate or 
measure, with any certainty, the damages, are furnished by 
either the law or the agreement. They are uncertain and in- 
tangible. Such damages can not constitute a lien or charge in 
equity, unless founded on a valid and legal obligation, fora 
breach of which damages may be recovered in an action at law. 
Thomason v. Cooper, 57 Ala. 560. 

The damages, consequent on a breach of the agreement, did 
not form any part of the price, or the purchase-money of the 
lots. By the express terms of the bond, the consideration, 
other than the sum agreed to be paid in money, is the agree- 
ment itself. When the consideration of a deed is, that the 
vendee shall enter into covenants to do specitied acts, it has 
been held there is no lien, on the ground that the covenant is 
the consideration for which the vendor contracted, and having 
received that, he has been paid. In such case, the agreement, 
with the legal right to damages on breach, where the vendee 
is sué juris, is taken as payment.—Arlin v. Brown, 44 N. Ul. 
102; LHarris v. Harris, 387 Ark. 348; MeCandlish v. Keen, 
13 Grat. 615; Walker v. Struve, 70 Ala. 167. Sir Edward 
Sugden says: “There is a marked distinction, between a con- 
veyance as for money paid, with a separate security for the 
price, whether by covenant, bond, or note, and a conveyance 
expressed to be in consideration of covenants, which the pur- 
chaser enters into by the deed itself.”"—2 Sug. on Ven. 859. 
As the complainant took the agreement as part consideration, 
with a legal right of action to recover possession, although 
having none for damages, and with the defensive protection 
against specific performance, it must be regarded as payment 
pro tanto. 

Mrs. McDonald having commenced the erection of the 
buildings, and not having the means to complete them, desired 
to borrow money for that purpose, from the Mobile Life In- 
surance Company. To effect this loan, it was necessary to 
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give a mortgage on the lots; and the insurance company re- 
quired that she should obtain a deed, unincumbered as against 
them. Her husband applied, July 23, 1872, to the president 
of the complainant, for a conveyance, all the purchase-money 
having been previously paid. The president, at first, declined 
to make any modification of the original contract of sale: but 
finally consented to relieve Mrs. McDonald from the stipula- 
tions of the bonds in reference to the buildings, and make her 
a deed, upon condition that she would give two hundred dol- 
lars advance on the original contract of sale, in lien of the 
building requirement of the bonds. These terms having been 
agreed on, the conveyance was made to Mrs. MeDonald, and 
her husband gave the note, on which the bill is tiled, signing 
his own and his wife’s names. There is a conflict in the testi- 
mony as to the facts attending the making of the note, and its 
consideration ; but we have assumed the version of the com- 
plainant’s witnesses, on the presumption that the chancellor so 
found the facts. 

sy the execution of the deed, the relation of the vendor 
and vendee underwent a change. ‘The complainant passed the 
legal title to Mrs. MeDonald, and thereafter had no right or 
estate in the property. By the conveyance, the complainant 
parted with whatever lien had been reserved by retaining the 
legal estate.—Stringfellow v. vie 73 Ala. 209 The only 
lien, which can exist, or be asserted, is the equitable lien’ in 
favor of a vendor, who has made an absolute conveyance. 
This lien extends only to the unpaid purchase-money. — It does 
not arise from any contract or agreement of the parties; bit 
is the creature of equity, and is raised for the protection of 
the vendor. 

Having ascertained that no lien, for damages consequent on 
the non-performance of the agreements, was reserved by the 
bend for title, on which can be founded a contract for a lien 
when the deed was executed, does an equitable lien arise on 
the transaction, whereby a conveyance was made and the note 
given / 

At the time the deed was executed, there was no sa/e of the 
lots. The sales had been previously made. The agreement 
was a modification of the original contract of sale, all the con- 
sideration money having been paid. The negotiation was for 
a discharge from the performance of the agreement, so that a 
deed might be made. The time, by which the buildings were 
to have been erected and completed, had then passed. There 
was already a breach of the agreement. The two hundred 
dollars, for which the note was given, was the estimated and 
agreed sum of the damage sustained by this breach: and this 
amount the complainant consented to receive, and_release Mrs. 
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MeDonald. The note was not substituted for the agreement 
itself, but was substituted for the performance of the agree- 
ment. 

It clearly appears from the evidence, that the lots were pur- 
chased on different days; the original contracts of sale were 
separate and independent; separate notes were given for the 
pecuniary consideration, and a separate bond for title was 
made. Complainant did not have any lien on one lot for the 
purchase-money of the other, either by the original contracts 
of sale, or by the bonds for title. If it were conceded that 
the note, on which the bill is tiled, was for purchase-money, 
there was a commingling of the purchase-money of both lots 
in the note, without any means of ascertaining how much of 
the note was for the, purchase-money of each lot. In 
such case, the lien will be held to have been waived by 
implication, in the absence of any agreement for its reten- 
tion. “When, by the contract, the vendor and vendee do 
not distinguish the consideration-money from other considera- 
tions, for which the law gives no lien; when the considerations 
are blended and combined, and it is impossible, without  re- 
sorting to conjectural inquiries, to separate them; the pre- 
sumption must be, that the vendor did not look to the lands 
for payment, but relied exclusively on the personal responsi- 
bility of the vendee.”—Stringfellow v. Lvie, supra. 

The note was not signed by Mrs. McDonald, nor was her 
husband authorized to sign her name to it, or to make any 
change or modification ot the original terms of sale. If her 
husband agreed to give two hundred dollars advance on the 
original contract, in lien of the agreement, she was not bound 
thereby. As to her, the contract to give the note, and the 
note itself, were nullities. An equity will not be created 
against her, on or by. virtue of a void transaction ; and a court 
of equity will not raise a lien on the land for the payment of 
such advance. 

No lien arising by taplleation, or by operation of law, 
any claim to charge the lots for the payment of the note rests 
on the agreement of the husband at the time the conveyance 
was executed. The parol agreement to give two hundred dol- 
lars advance on the original contract of sale, if a valid agree- 
ment as to Mrs. McDonald, is not sufficient. An agreement 
to charge lands with a trust, not oe by implication or 
construction of law, must de in writing.—-Code, 1876, § 2199. 
When the trust is dependent on the agreement of the | go 
it can not rest in parol.— Patton v. Beecher, 62 Ala. 579; Rose 
v. Gibson, 71 Ala. 35; Whaley v. Whaley, 71 Ala. 169; 
Stringfellow v. vie, supra. 

Reversed, and decree will be here rendered dismissing the bill 
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Johnson & Thornton wv. Allen & 
Jemison. 


Action for Breach of Special Contract for Purchase of Coat. 


1. Contract for delivery of coal in specified quantities, and during 
specified periods, construed.—Under a eontract for the sale of 500 tons of 
coal, at a specified price, to be delivered on the cars by the defendants 
at their place of business, as plaintiffS might order, between the 12th 
September: (the date of the contract) and the 3lst March following, pro- 
vided that not more than 200 tons should be ordered ‘in any ene 
month;’’ the first order, made in September, being for 200 tons, the 
defendants were not required to deliver that quantity during the remain- 
ing days of that month, but were entitled to one month from the date 
of the contract within which to make the delivery, and to a like period 
for each successive order of 200 tons. 

2 Same: partial deliveries, under marimum orders.—Each successive 
order and delivery, under such contract, are to be treated as in the na- 
thre of a separate and distinct contract: a failure to deliver any part of 
the quantity ordered, or a partial delivery only, would not terminate 
the contract, unless the plaintiffs elected so to consider it; and a partial 
delivery being accepted by them, they would not have the right to carry 
the deficiency over into the next month, and demand it in addition to 
the maximum quantity specified for each monthly delivery. 

3. Same; marimum monthly orders; failure to delive ¢.—Plaintiffs - 
having ordered 200 tons during each of the months of September and 
October, could only order 100 tons in November, which would exhaust 
the cantract; and the defendants’ failure to deliver, each month, the 
full quantity ordered, was a separate breach, accruing at the end ot 
each month. 

4. Same; measure of damages for breach.—The coal being mined by 

the defendants at a ance gee they alone were engaged in 
the business, and being intended, asSThey knew, for sale by the plaintiff's 
in Tuskaloosa, the nearest market, where they were engaged in the 
business, the measure of plaintiffs’ damages for a breach is the differ- 
ence between the contract price and the market price in Tuskaloosa, 
with cost of transportation added; and ¢his is to be estimated for each 
separate breach, on each partial delivery. 
\. Same; application of surplus deliveries after breach.—Aiter the 
contract was exhausted by the maximum orders during the months of 
September, October, and November, any subsequent deliveries, ac- 
cepted by the plaintiffs, must be applied to the several breaches in the 
order of their occurrence, beginning with the first. 

6. General exception to entire charge.—A general exception to an en- 
tire charge, containing several separate and distinct clauses, some of 
which are free from error, can not be sustained. 


Apprat from the Cireuit Court of Tuskaloosa. 

ryy_¢ ‘ ‘ e 

l'ried before the Hon. 8. I. Sprorr. 

This action was brought by Allen & Jemison, suing as_part- 
ners, against Johnson & Thornton as partners, to recover dam- 
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ages for the breach of a written contract for the sale and de- 
livery of 500 tons of coal; and was commenced on the 13th 
March, 1883. The contract was dated September 12th, 1882, 
and was signed by both of the parties; and it contained the 
following (with other) stipulations: “The parties of the first 
part hereby agree to sell to the said Allen & Jemison five hun- 
dred (500) tons of run of the mine, merchantable coal, from 
their mines near Coaling, Alabama, at the price of one dollar 
and a half (81.50) per ton of 2000 ]bs., on the ears of the Ala. 
Great Southern R. R., at Coaling; all of said coal to be de- 
livered as the said Allen & Jemison may order, between the 
12th day of September, 1882, and the 31st day of March, 1885; 
provided not more than 200 tons shall be ordered in any one 
month, if said Johnson & Thornton find it inconvenient to 
ship more.” The complaint set out the contract, and alleged 
as a breach the defendants’ failure to deliver the coal as stipu- 
lated, as ordered by the plaintiffs during the months of Sep- 
tember, October, November, December, and January. The 
defendants pleaded the general issue, and the cause was tried 
on issue joined on that plea, resulting in a verdict and judg- 
ment for plaintiffs for S150. 

On the trial, as appears from the bill of exceptions, the 
plaintiffs having read the contract in evidence, said Jemison 
testified on their behalf, * that he, on behalf of said plaintiffs, 
demanded of defendants the delivery to plaintiffs of 200 tons 
of coal, in each of the months of September, October, Novem- 
ber, December, and January, in pursuance of said contract; 
that defendants only delivered 32 tons in September, 32 in 
October, 112 in Noveml cr, 124 in December, and 116 in Jan- 
uary, and, about the Ist February, 1883, refused to deliver 
any more coal under said contract; that the market price of 
coal in Tuskaloosa, during the month of September, was about 
the same as when the contract was made: that during the 
months of October and November it was about twenty-five 
cents per ton higher than when said contract was made; that 
in December, January, February, and March, the price went 
up very much, being at one time in January as high as twenty- 
five cents per bushel; that the market price in Tuskaloosa, 
during much of the time in December, January, and February, 
was fifteen cents per bushel; that plaintiffs had to pay in the 
market about this time, to supply their customers, as high as 
16% cents per bushel; that the cost of coal, and freight on the 
same from Coaling to Tuskaloosa, at $1.50 per ton, was 7 11-16 
cetits per bushel, and the difference between this and the 
market price in Tuskaloosa, part of the time during the winter, 
was 7 5-16 per bushel; that the whole number of tons deliv- 
ered by defendants was 84 tons short of the amount covered 
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by the contract; that plaintiffs had paid for all the coal deliv- 
ered, and for no more; that defendants were the only persons 
dealing in or mining coal at Coaling, and coa! could not be 
there purchased at any price except from them ; that plaintiffs 
were coal-dealers in Tuskaloosa, and that defendants knew said 
coal was to be used in Tuskaloosa.” 

On this evidence, the court charged the jury, “among other 
things, as follows: That upon defendants’ failure to deliver said 
200 tons of coal in the month of September, there was a breach 
of said contract, and plaintiffs’ right of action acerned, but 
they had a right to waive said breach of contract; and in like 
manner, plaintiffs had a right to waive any other breach of said 
contract, shown by the evidence to have occurred. In other 
words, if plaintiffs demanded the delivery of 200 tons of coal 
the first month, and the defendants delivered any part of the 
quantity, then plaintiffs had the right to demand the delivery 
of 200 tons the second month, and. in addition thereto, what- 
ever part of the 200 tons the defendants failed to deliver the 
first month, until the whole 500 tons provided for by the con- 
tract was delivered. That the measure of damages in this case 
is the difference between the contract price of the coal (that is, 
$1.50 per ton) and the market price of the same coal at Coal- 
ing, at the time of the breach of the contract—that is, at the 
time of the failure to deliver the coal, if its delivery was de- 
manded at a time when plaintiffs had a right to make such de- 
mand; and if there was no coal selling at Coaling, then the 
jury may consider the evidence as to the cost of coal at $1.50 
and freight to Tuskaloosa added, and the market price at Tus- 
kaloosa at the time of the breach.” 

The defendants excepted to this charge as a whole, and re- 
_ the court, in writing, to instruct the jury as follows: 

If the jury should believe, from the evidence, that the 
vlaintiff had the right, under the contract, to demand the de- 
livery of 200 tons per month, and that they did demand the 
delivery of 200 tons in the first month of said contract, and a 
like delivery of 200 tons in the second month; then it was the 
duty of the defendants to have delivered the coal for each of 
said months during the continuance of each, and the failure so 
to deliver it was a breach of said contract ; and the measure of 
damages is the price of said coal at the time of said breach, 
and not at a subsequent time, from which is to be deducted the 
price which plaintiffs were to have paid for said coal if it had 
been delivered.” The court refused this charge, and the de- 
fendants excepted to its refusal. 

The charge given, and the refusal of the charges asked, are 
now assigned as error, 
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R. L. Tuornrox, and Jno. M. Marin, for appellants, cited 
2 Whart. Ev. § 1017: Brown v. Muller, 7 Ex. (L. R.) 319; 
Roper v. Johnson, 8 C. P. LR.) 167; Benjamin on Sales, gs 
881-2; Sturtup v. Cartazzi, 2 Cr., M. & R. 165; 1 Tyr. 676, 


A.C. Harcrove. contra. (No brief on file.) 


CLOPTON., J.—By the contract, for the breach of which 
this action is brought by appellees, the defendants agreed to 
sell to the plaintiffs tive hundred tons of coal, at one doilar and 
a half per ton, to be delivered on the cars at Coaling, as the 
plaintiffs might order, between September 12, 1882, and March 
31, 1883: provided that not more than two hundred tous be 
ordered in any one month, if the defendants find it inconven- 
ient to ship more. There are other stipulations in the contract, 
which, however, have no bearing upon the question raised by 
the record. The plaintiffs demanded of the defendants the 
delivery*of two hundred tons during each of the months of 
September, October, November, and December, 1882, and the 
month of January, 1883. The defendants delivered some coal 
during each of the months mentioned, but not as much as two 
hundred tons in any one month; and about the first of Feb- 
ruary, 1883, refused tu deliver any more coal. The plaintiffs 
paid the defendants for the coal actually delivered. The de- 
fendants were the only persons dealing in and mining coal at 
Coaling, and coal could not be purchased at that place from 
any other persons. The defendants knew that the coal was to 
be used in Tuskaloosa, at which place the plaintiffs were deal- 
ing in coal. 

The contract is an executory contract for the sale of five 
hundred tons of coal—a fixed quantity—at an agreed price, to 
be delivered at such times and in such quantities as the plaintiffs 
might order, between Septernber 12, 1882, and March 31, 
1883; but the defendants were not to be required to deliver 
exceeding two hundred tons in any one month. The contract 
was made September 12, 1882; and as we construe it, when 
the first demand ior the delivery of two hundred tons was 
made, the defendants were entitled to one month from the time 
of the making of the contract, in which to make the delivery. 
The parties and the court, however, seem to have understood 
the contract as meaning that, when the first demand was made, 
it was the duty of the defendants to deliver the two hundred 
tons during the month of September; and perhaps it is due 
to them, in considering the questions presented by the record, 
that we treat their interpretation as accepted for the purpose 
of this appeal, since the rules of law applicable to and con- 
trolling the case, as to the questions we are authorized to con- 
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sider, are not varied by the construction of the contract in this 
respect. 

When the plaintiffs ordered the delivery of two hundred 
tons in the month of September, the contract must be consid- 
ered the same as if it had been written therein that the de- 
fendants agreed to deliver that quantity during that month ; 
and so of the order for each succeeding month. The contract 
is for the sale of a determinate quantity of coal, to be delivered 
by installments; the plaintiffs waving the right and option to 
fix the installments, limited by the provision, that no install- 
ment or installments in one month should exceed two hundred 
tons; and the orders were to be given between specified dates. 
A delivery of only a part of the quantity ordered, or a failure 
to deliver any part of it, does not terminate the contract, unless 


the plaintiffs saw proper tg so treat and regard it. The con- , 
tract continues, as to future orders, during the period stipu- | 


lated. Each delivery is considered in the nature of a separate 
and distinct contract. 

In Deming v. Kemp, + Sand. (N. Y.) 147, the contract was 
for the sale and delivery of carbon during the fall and winter 
following, at varivus times, as the defendant might require, not 
exceeding forty tons, at 2? cents per pound, in parcels of twenty 
thousand pounds. It was held, * that these separate deliveries 
are to be considered in their nature as separate contracts.” 
Cockpurn, C. J., in reference to a contract for the saie of two 
thousend tons of iron, “delivery in monthly quantities over 
1871, or sooner if required, the delivery of some of the 
monthly quantities having been postponed at the request of 
the vendee, who afterwards, in December, 1871, demanded the 
delivery of the residue of the two thousand tons,” said: “I 
think the postponement had the effect of carrying the period 
over the year 1872, but that the defendants could not be called 
upon to deliver 1,000 tons of iron at one time, but only in such 
quantities as was originally provided for.”—7yers v. R. & F. 
Tron Co., 10 Ex. 195. And in Wood’s Mayne on Damages, 
251, it is said: ‘*, But, where the contract is to deliver goods 
at certain periods, in specified quantities, this is in fact a set of 
different contracts.” 

The plaintiffs having fixed, by’ their orders, the times and 
quantities of delivery, and the contract having, therefore, to 
be considered as for the delivery at specitied periods, in specitied 
quantities, the failure to deliver two hundred tons in the month 
of September was a breach of the contract, occurring on the 
last day of the month, the defendants having the entire month 
in which to deliver. The plaintiffs, it is true, had the right to 
waive the whole, or any part of the September delivery,;;but, 
by waiving, they did not acquire the right to carry it into Oc- 
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tober, and order two hundreds tons for that month, and de- 
mand also the deticiency in the September delivery. This 
would be in opposition to the express terms of the contract, 
that the delivery, required in any one month, shall not exceed 
two hundred tons. When the plaintiffs ordered the delivery 
vf two hundred tons in each of the months of September, Oc- 
tober, and November, they fixed the periods and quantities of 
delivery, and exhausted their right to order. To allow a 
vendee, who has the right to determine the times and quantities 
of delivery, the mght to change at pleasure his orders, when 
once made, may result in putting the vendor to great disad- 
vantage and injury, and to place him a situation where a breach 
of his contract may necessarily occur. The presumption 
should be, that a vendor, intending in good faith to fulfill his 
contracts, will arrange to meet the orders of his vendee, having 
been once given, as well as his engagements with others. As 
a postponement of the early deliveries by agreement, or on re- 
quest of either party, withoat a provision that the installments 
are to accumulate, will operate to carry the postponed deliv- 
eries over to a month, in which the entire delivery will not 
exceed two hundred tons; @ fortiori, the plaintiffs can not, aé 
their will, shift the breaches from time to time, and thus enable 
themselves to select a period for the occurrence of the breach, 
when the prices of coal are rated at the highest during the 
season. 

It is the general rule, that on the vendor's failure to deliver 
the goods according to the contract, the measure of damages is 
the difference between the contract price and the market price, 
at the place where, and the time when they should have been 
delivered.—2 Benj. on Sales, § 1335; Sleuter v. Wallbaum, 
45 Ill. 44: Worthen v. Wilmot, 30 Vt. 555: Grand Tower Co. 
v. Phillips, 23: Wal. 471; Rose v. Bozeman, 41 Ala. 678; 
Miles v. Miller, 12 Bush, 134. There are cases in which 
special damages may be recovered; but no special damages are 
claimed in this case. 

As there was ne market price for coal at Coaling, the place 
of delivery, except that made by the defendants, and as the ce- 
fendants knew that the coal was purchased to be used in Tus- 
kaloosa, this being the nearest market, the measure of damages 
is the difference between the market price in Tuskaloosa and 
the contract price, with the expense of transportation added. 
Grand Tower Co. v. Phillips, 23 Wall. supra; Ward v. 
Reynolds, 33 Ala. 384; Foster v. Rodgers, 27 Ala. 606. 

Where the goods are to be delivered by installments, and 
there is a failure to deliver two, or more, or all of the install- 
ments, the proper measure of damages is the sum of the differ- 
ences between the contract and market prices, of the quantity 
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of each installment not delivered, at the respective times of 
delivery, and the place of delivery; each of the failures to de- 
liver constituting a separate and distinet breach. In an action 
ma contract for the sale of five hundred tons of iron, to be 
delivered in about equal quantities in the months of September, 
October and November, 1871, the vendor having failed to de- 
liver any iron, it was held, that the measure of damages was 
the sum of the three differences between the contract and mar- 
ket prices of one-third of the entire quantity of iron at the 
end of the three months respectively.— Brown v. Muller, 7 
Ex. 319. 

In Roper v. Johnson, 8 C. P. 167 (L. R.), the defendant 
agreed to sell to plaintiffs a fixed quantity of coal, at an agreed 
price, to be delivered during the months of May, June, July, 
and August. The defendant requested the plaintiffs, on the 
last of May, to consider the contract cancelled, to which the 
plaintiffs did not assent; and the defendant having refused, in 
June, to deliver any coal, the plaintiffs brought the action for 
the breach, on the 3d of July. The evidence showed that the 
price of coal had risen during the whole of the month of May, 
and was still rising at the time of trial, which was in August. 
It was held: “that, in the absence of evidence on the part of 
the defendant that the plaintiffs could have obtained a new 
contract on such terms as to mitigate their loss, the true meas- 
ure of damages was the sum of the differences between the 
contract price and the market price at the several periods of 
delivery, notwithstanding that the last period had not elapsed 
when the action was brought, or when the cause was tried.” 
Wood's Mayne on Dam. § 206; 2 Benj. on Sales, $$ 1331, 
1332, 1333; Shreve v. Brewton, 51 Penn. St. 176. 

Although one of the propositions asserted in the general 
charge is in conflict with these rules, we can not reverse on 
that account. The charge contains several separate and sever- 
able clauses, and the exception is to the entire charge. Some 
parts of the general charge are free from error. In such case, 
the exception must point out the part of the charge supposed 
to be erroneous.— Farley v. State, 72 Ala. 170. 

The court, however, should have given the first instruction 
requested by the defendant. It asserts the legal propositions, 
that on the order of plaintiffs for the delivery of two hundred 
tons of coal, in each of the first and second months of the con- 
tract, it was the duty of the defendants to have delivered the 
coal for each of said months during the continuance of each, 
and the failure to so deliver was a breach of the contract; and 
that “the measure of damages is the price of the coal at the 
time of the breach of said contract, and not at a subsequent 
time, from which is to be deducted the price which plaintiffs 
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were to have paid for said coal, if it had been delivered.” The 
charge, construed as an entirety, and in connection. with the 
evidence, asserts the general rule correctly. It might have 
been prepared with more specific reference to the special 
aspects of the case, and so as to give the jury a clearer and 
more definite understanding of the rules by which they were to 
be governed in assessing the damages; but it was not calculated 
to mislead the jury, in favor of the defendants. The qualify- 
ing words, “ not at a subsequent time,” correctly restricted the 
inquiry of the jury, in assessing the damages, to the price of 
coal at the time of the breach. To permit a departure will 
give the jury a latitude as to the amount of damages, whereby, 
selecting the time of highest price, they may impose damages 
in their nature exemplary. ‘The purpose of the rule is to allow 
the plaintiffs a just compensation for the loss sustained, with- 
out regard to the motive of the defendants, and notwithstand- 
ing they offer no excuse for their failure to fulfill the terms of 
a contract, which they were morally and legally bound to 
perform. 

According to the rules herein expressed, when the plaintiffs 
ordered the delivery of two hundred tons in each of the months 
of September and October, they were not authorized to order 
more than one hundred tons to be delivered in) November. 
But it appears that the defendants delivered one hundred and 
twelve tons in November, and also made deliveries in Decem- 
ber and January following, which were accepted by the plain- 
tiffs. Their acceptance of these subsequent deliveries was a 
waiver, pro tanto, of the antecedent breaches. We have had 
some hesitation in determining what disposition should be made 
vf these subsequent deliveries. It seems that the rule, regu- 
lating the appropriation of payments, furnishes the closest and 
a sure analogy; that is, where there are several demands, or a 
running account consisting of several items of debit and credit, 
a general payment, in the absence of any specific appropriation 
by either party, will, ordinarily, be applied to the discharge of 
the demands in the order of maturity, or of the items of debit 
antecedently due in the order of the account, unless facts exist 
showing that, according to the justice and equity of the case, a 
different application should be made.—2 Green. on Ev. § 533; 
Harrison v. Johnston, 27 Ala. 445. By this rule, the excess 
of the November delivery, and the deliveries in December and 
January, should be appropriated to the satisfaction, first, of the 
breach in September, and then of the breach in October. We 
are unable to do more than lay down a general rule, as, on 
another trial, the court will, no doubt, adopt the construction 
allowing the defendants until the 12th of October to fill the 
order for the first month, and until the 12th of November to 
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fill the order for the second month; and the record dves not 
enable us to ascertain the specific dates of the different deliv- 
eries in October and November. 

Reversed and remanded. 


Sims v. Adams. 


Bill in kiyuity by Purchaser tu compel Conveyance, Disso- 
lution of Partnership, and Settlement of Partnership 
Accounts. 


1. Multifariousness.—A purchaser of an undivided one-half interest 
in certain mill property, real and personal, having formed a partnership 
in the mill business with the owner of the other half, and being after- 
wards excluded from all control or possession of the property and busi- 
ness by his partner, who also claimed to have suioahueed the interest of 
the other part owner; he may maintain a bill in equity against both of 
them, to compel the delivery of a conveyance by his vendor, a dissolu- 
tion of the partnership, and a settlement of the partnership accounts, 
and such bill is not multifarious. 

2. Hushand and wife as parties.—When a married woman has been 
relieved of the disabilities of coverture by a decree of the chancellor 
(Code, § 2731), her husband is neither a necessary nor a proper party 
to a bill filed against her to enforce the execution of a contract. 

3. Receiver; when appointed without notice.—A receiver may be ap- 
pointed ina pending suit, without notice to the defendants, when it is 
shown by aflidavits that they are disposing of the property in which 
complainant claims an equal interest with them, collecting and appro- 
priating the proceeds of sale, and that they are insolvent, whereby the 
object of the suit would probably be defeated by delay. 


Arpreat from the Chancery Court of Butler. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was tiled on the 16th September, 1884, 
by Thomas J. Adams, against Mrs. Melissa M. Sims and her 
husband, John M. Sims, and Mrs. Lucinda Bayzor and her hus- 
band, N. M. Bayzor; and sought tv compel the delivery of a 
conveyance by Sims and wife for a half interest in certain mill 
property, real and personal, which the complainant claimed to 
have purchased from Mrs. Sims ; also, the dissolution of a part- 
nership in the mill business, formed between the complainant 
and Mrs. Bayzor, through her husband as her agent, a settle- 
ment of the partnership accounts, and a division of the part- 
nership property. Mrs. Bayzor and Mrs. Sims each had been 
relieved of the disabilities of coverture, by a decree of the 
chancellor rendered on the 29th January, 1883, copies of which 
were made exhibits to the bill, The land on which the mill 
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was situated, and all the property belonging to the mill, be- 
longed to them as tenants in common ; and on the 5th January, 
1884, Mrs. Sims sold and conveyed her undivided interest to 
the complainant, her husband joining with her in the convey- 
ance. The agreed price was $1,000, for which the complainant 
executed his two promissory notes, each for S500. payable 
respectively on the Ist July, 1854. and the Ist January, 1885. 
The deed and the notes were not delivered on the day the con- 
tract was consummated, but the deed was left, as the bill 
alleged, in the hands of one Sellars, to be handed to com- 
plainant when he executed and delivered his notes as stipu- 
lated; and when the deed was demanded by complainant, after 
the execution and delivery of the notes, Sellars excused his 
failure to deliver it by alleging that it was locked up in his 
safe, where he could not then get at it,and promised to deliver 
it in a short time. On the 14th April, 1884, the notes for the 
purchase-money were assigned by Mrs, Sims and her husband 
to one Flowers; and when complain: int offered to pay the first 
note, at or about the time it fell due, Flowers informed him 
that he had re-transterred it to Mrs. Sims. Complainant then 
tendered payment of the note to said Sims, as agent of his 
wife, but he refused to accept it. In the meantime, com- 
plainant, having been put in possession of an undivided interest 
in the property under the contract, formed a partnership in the 
mill business with said N. M. Bayzor, as agent of his wife, 
under the name of Bayzor & Adams; and the partnership 
purchased machinery, and contracted debts in carrying on and 
extending the business. A few days after the sale of the 
property to the complainant, ignoring the rights thereby ac- 
quired by him, Mrs. Sims and her husband sold and conveyed 
an undivided one-half interest in the property to Mrs. Bayzor, 
who had notice of the prior sale to complainant; and in July, 
1884, claiming the entire property in right of his wife, said N. 
M. Bayzor drove away complainant's agent, denied that he had 
any right or interest in the property or business, and by threats 
of personal injury ejected the complainant from the premises. 
The bill alleged, also, that Bayzor had collected debts due to 
the partnership, aud was selling the lumber and other property 
as fast as he could find a purchaser; and that each of the de- 
fendants was utterly insolvent. 

On the filing of the bill, the complainant made application 
before the chancellor, in vacation, for the appointment of a 
receiver to take possession of the property; and in excuse of 
the failure to give notice of the application, he submitted an 
affidavit, in which he stated that Bayzor and his wife were col- 
lecting the partnership debts and disposing of the partnership 


property as fast as they could, and that irreparable injury might 
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result from the delay consequent on the giving of notice. A 
receiver was appointed by the chancellor, and a motion to dis- 
charge him was afterwards overruled; but the chancellor or- 
dered him to restore all the property to the possession of the 
persons from whom it was taken, except the lumber belonging 
to the partnership, which he was ordered to sell, and to pay 
the money into court. 

The defendants answered, denying the material allegations of 
the bill; and they demurred to the bill, for want of equity, for 
multifariousness, and for misjoinder of defendants. The chan- 
cellor overruled the demurrer, on each of the grounds assigned. 
The refusal to discharge the receiver, and the overruling of the 
demurrers to the bill, are now assigned as error. 


Gambie & Ricnarpson, for appellants.’ 
J. FL Sranpines, contra. 


STONE, C. J.—The object of the present suit is single, and 
the interest represented by each defendant bears on the question 
of any relief complainant can obtain. This authorized the 
bringing of those several interests before the court in one and 
the same suit. The bill is not muitifarious.--1 Brick. Dig. 
719, $$ 1158-9; ATngshury v. Flowers, 65 Ala, 479; Pandle 
v. Boyd, 73 Ala, 282: Bolan v. Lohman, 74 Ala. 507. The 
bill certainly contains equity. 

Neither Sims nor Bayzor, the husbands, were necessary or 
proper parties. The wives had been relieved of the disabilities 
of coverture under the statute (Code of 1876, $ 2731), and 
should have been sued alone. To this extent, the demurrers 
to the bill onght to have been sustained. 

We think complainant showed a good reason for not giving 
notice of his application for the appointment of a receiver. 
Code, § 3881; Kerr on Receivers, 7, 8. 

The order appointing a receiver is not found in this record, 
and we are left to infer what was done, from the subsequent 
order of the court, limiting his powers. Basing our im- 
pressions of the case on the affidavits found in the transcript, 
we doubt if complainant cau ever show himself entitled to 
specitic performance. It is not improbable, however, that. it 
will appear, when the proof is taken, that, acting on the assump- 
tion he had acquired Mrs. Sims’ interest in the mill property, 
Adams did operate the mill in joint adventure, or partnership 
with Mrs. Bayzor, from some time in January, until he let his 
asserted interest to Sanders. If so, he is entitled to have the 
accounts taken and settled in this suit; and Mrs. Sims is a 
proper party to such settlement, to represent her own interests 
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in the account, as the possible owner of the half interest in the 
property, which was operated in the name of Adams. We 
tind no error in the chancellor's refusal to discharge the re- 
ceiver, and approve the order he made, modifying his powers. 
On the single question of parties, 

Reversed and remanded. 


Roulhae «. Jones. 
Bill in kquity for Foreclosure of Mortgage. 


1. Rents and profits, at law and in equity, as between mortgagor and 
mortgagee. —At law, a mortgage of lands vests in the mortgagee a legal 
estate in presenti, subject to be defeated by the performance of the con- 
dition without default ; and after the law-day, default being made, the 
estate is relieved of the condition, the mortgagee becomes the owner, 
and entitled as such to the rents and profits, leaving in the mortgagor 
nothing but an equity of redemption, of which a court of law takes no 
notice. Jn equity, the mortgage is regarded as a mere incident of the 
secured debt; the mortgagor is held to be the owner, and entitled ulti- 
mately to the benefit of the rents and profits received before foreclos- 
ure; and the mortgagee will be required to account for them from the 
time he took possession, and to apply them in reduction or extinguish- 
ment of the mortgage debt. 

2. Same.—When the morgagee, having taken possession after de- 
fault, afterwards sells the land under a power contained in the mort- 
gage, reserving the rents accruing for the current year, and becoming 
himself the purchaser at the sale, he is liable for the reserved rents aft- 
erwards collected, as for those received before the sale. 

3. Partial foreclosure, or redemption.—Where a mortgage conveys 
several distinct parcels of land, the .nortgagor can not, before foreclos- 
ure, redeem a part only of the premises, thereby dividing the debt and 
the security; and though the mortgagee may, after default, take pos- 
session of a part of the premises, and foreclose as to a part by a sale 
under the power, becoming himself the purchaser, his lability for the 
rents, on a final accounting under a bill to foreclose or redeem, is not 
thereby lessened, nor the rights of the mortgagor prejudiced. 


AppEAL from the Chancery Court of Tale. 

Heard before the Hon. Tuomas Cosps. 

The bill in this case was filed on the 23d August, 1883, by 
Thomas R. Roulhae, against Allen C. Jones and others; and 
sought the foreclosure of a mortgage, a copy of which was 
made an exhibit to the bill. The mortgage, which was dated 
June 4th, 1872, was given by said Jones to secure the payment 
of his five notes, each for $1,895.07, payable to said Roulhae, 
as guardian of several infants, on the 1st January, 1875; each 
note being for the amount of a decree rendered by the Probate 
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Court against the said Jones, in favor of the infants respec- 
tively, and the notes and mortgage being taken by the guardian 
as an investment of the moneys due on the decrees. The lands 
conveyed by the mortgage were—Ist, an undivided ene-half 
interest in a tract of land called the * Mill place,” which con- 
tained about fifteen hundred acres; 2d, another tract of land, 
called the * Williams place.” which contained about three hun- 
dred and twenty acres; and, 3d, a dwelling-house and adjacent 
land in Greensboro, which was the homestead of said Jones, 
and which contained abont sixteen acres. Afterwards the 
“Mill place” was divided, by agreement, between said Jones 
and the other tenants in common, and one-half was allotted to 
him in severalty. On the Ist January, 1878, no part of the 
mortgage debts having been paid, and one of the infants hav- 
ing attained majority, the complainant took possession of the 
lands belonging to the * Mill place,” with the consent of Jones ; 
and the tenants having attorned to him, he collected the rents 
for the year 1878, as the bill alleged, “as mortgagee in posses- 
sion.” In September, 1879, before the rents for the year were 
due, the complainant sold these lands, under the power con- 
tained in the mortgage, having subdivided them, at the request 
of Jones, into three parcels; and he became himself the pur- 
chaser of one of these parcels, at the price of $2010, and ob- 
tained a conveyance through the ageney of a third person as the 
nominal purchaser. The complainant alleged, in his bill, that 
he made this purchase at the instance and request of Jones, 
who thonght the lands were worth more than $20 per acre. 
The rents for the year 1879 were expressly reserved from the 
sale, and were afterwards collected by the complainant; and 
afterwards, in May, 1881, he sold the * Williams place” under 
the power contained in the mortgage. The purpose and prayer 
of the bill was, that the complainant’s title to the lands so pur- 
chased by him might be declared and established by the de- 
cree of the court, unless Jones elected to disaffirm the sale, if 
he had not already lost the right of election; that an account 
might be taken of the mortgage debt, and that the house and 
land in Greensboro be sold for the satisfaction of the amount 
found due. 

An answer to the bill was filed by Jones, ratifying the pur- 
chase of the lands by the complainant at his own sale, though 
he denied that he had requested plaintiff to make the pur- 
chase; ang he insisted that the complainant was liable to ae- 
count for the rents collected for the year 1879, as well as 1878. 
On final hearing, on pleadings and proof, the chancellor ren- 
dered a decree foreclosing the mortgage, and charging the 
complainant, in the accounting, with the rentsof the years 1878 
and 1879. The complainant appeals from this decree, and as- 
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signs as error that part which holds him chargeable with the 
rents. 


Tuos. R. Routmac, for appellant. 
Wess & Trurwiter, contra. (No briefs on file.) 


CLOPTON, J.—It may be regarded as settled, that in this 
State two different theories of a mortgage are recognized, de- 
pendent upon the forww—one which prevails in a court of 
law, and another in a court of equity. The relations of the 
mortgagor and mortgagee, and their rights as between them- 
selves, are considered differently, according to the rules and 
practice of the court in which they are adjudicated. 

At law, a mortgage of lands vests in the mortgagee a legal 
estate ‘n present’, with a condition, by which it may be de- 
feated. After the law-day, the condition being unperformed, 
the estate is relieved of the condition, and the mortgagee be- 
comes the owner, and is entitled to receive the rents and prof- 
its. Before the law-day has passed, the mortgagor may re-in- 
vest himself with his original estate, by a strict performance of 
the condition. After the law-day, and after default, his only 
right is an equity of redemption, of which a court of law takes 
no notice. 

In a court of equity, a mortgage is regarded as a mere inci- 
dent to, and security for the debt, and not as the conveyance 
of an estate. The mortgagor is held to be the true owner, and 
entitled, ultimately, to the benefit of the rents and profits re- 
ceived before foreclosure. A mortgagee in possession is treated 
us a trustee of the rents and profits for the use of the mort- 
gagor, from the time he actually entered into possession, and 
will be required to apply them in reduction, or, if eo in 
extinguishment of the mortgage debt.— Welch v. Phillips, 
54 Ala. 309; Scott v. Ware, 65 Ala. 174; Dozier v. Mitchell, 
65 Ala. 511; 2 Jones on Mort. § 1114. 

The liability of a mortgagee in possession to account, as a 
general rule, and upon equitable principles, for rents and prof- 
its, is not denied by appellant. The contention is, whether a 
mortgagee who entered into possession, after the law-day, of 
one parcel of land, where the mortgage conveys several sepa- 
rate and distinct parcels, and received the rents thereof, and 
who subsequently foreclosed the mortgage as to all the parcels 
but one, by a sale under the power contained in the mortgage, 
and became himself the purchaser of a subdivision of the land 
from which the rents were received, is liable, on a bill filed by 
him to foreclose as to the land unsold, to account for, and 
apply in reduction of the mortgage debt, the rents thus re- 
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ceived; the mortgagor not seeking to redeem the particular 
land from which they were derived, but affirming the purchase 
hy the mortgagee’ We say the rents were received before 
foreclosure, for the reason, that the mortgagee received the 
rents for IS78, and although the land from which they were 
received was sold in September, L879, the rents for that vear 
were reserved and collected by the mortgagee, and he is es- 
topped from denying that he received them in trust for the 
mortgagor, and is bound to apply them in rednetion of the 
mortgage debt. if otherwise he is liable to account for them. 

At law, the mortgagee is not liable to account for rents and 
profits. Their receipt, by a mortgagee in possession, to an 
amount sufficient to extinguish the mortgage, is not a legal satis- 
faction. An application of them to the debt must be made, 
before any payment results. The right of the mortgagor to 
account, and to such application, is incident to the equity of 
redemption, which is exclusively of equitable cognizance. 
This right, however, does not necessarily depend upon an 
active exereise of the right of redemption. The rents are ap- 
plied as an equitable set-off to the amount dne on the mort- 
gage, and the right to an account arises on a bill tiled by the 
mortgagee to foreclose.— Zoomer, Sykes ct Billups vw. Pan- 
dolph, 60 Ala. 356: Daniel v. Coker, 70 Ala. 260: 2 Jones on 
Mort. $ 1115. Hence it has been held, that when a mortgagee 
comes into equity for a foreclosure, his bill is wanting in equity, 
without an offer to account for the rents and profits, which the 
mortgagor has a right to have applied to the payment of the 
mortgage debt.— Denby v. Mellgrew, 58 Ala. 147. 

There is no compulsion on the mortgagee to enter into pos- 
session of the mortgage premises after the law-day. Ile may 
or may not enter, or intercept the rents, at his election... If he 
does not, the mortgagor is entitled to receive them, as the 
owner of the estate against all persons except the mortgagee 
and those claiming under him. On like principle, where the 
mortgage conveys several distinct parcels of land, the mort- 
gagee may enter into possession of one, or more or all, as he 
may consider the security of lis interests and the protection of 
his debt may require. But the exercise of his election to take 
possession of only one parcel does not operate to change or 
modify the character and capacity in which he receives and 
holds the rents, or to alter or defeat the right of the mortgagor 
to an account «nd application of them in reduction of the 
mortgage debt. 

In the case of a mortgage, like the one under consideration, 
the mortgagee may foreclose as to a part of the lands by selling 
them under and in accordance with the power of sale. The 
effect of such sale is the same as a foreclosure in equity. If a. 
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part of the lands thus sold are purchased by the mortgagee 
himself, the mortgagor may affirm or disaftirm such purchase 
in a seasonable time. If he affirms, as is done in this case, as 
to such parts, and also the portions purchased by third parties, 
he has left only the statutory right of redemption: but, as to 
the portions of the lands not sold, he still has the equity of re- 
demption. Before foreclosure, the mortgagor can not compel 
the mortgagee to divide his debt and security, by redeeming a 
part only of the mortgage premises. There must be an entire 
payment of the debt, and an entire redemption. Neither can 
the mortgagee, by a partial foreclosure, override any right of 
the mortgagor that had previously accrued from the possession 
of any portion of the premises by the mortgagee. 

The debt, which the mortgage is given to secure, is one debt. 
The unity of the debt constitutes the mortgage a unit. The 
lien extends equally to each separate parcel of land. There is, 
also, unity in the equity of redemption. Having been cut off 
as to part of the mortgage property by a partial foreclosure, it 
is restricted to the property as to which there has been no fore- 
closure, but remains the same equity of redemption, differing 
only in degree. The mortgagor has the right to redeem the 
undisturbed property by paving the amount due on the mort- 
gage debt, estimated by equitable principles. His right is to 
have the debt credited with the sum of any equitable set-off 
he may have. The rents received before foreclosure by the 
mortgagee, in possession of a part only of the lands, will be 
applied i in reduction of the debt secured by a pledge of all the 
lands, and not for the relief of the particular land from which 
derived, from the incumbrance of the mortgage. 

When some of the mortgage lands were sold under the 
mortgage, it was the right of the mortgagor to have the debt 
reduced by the sum of the proceeds of the sales, and also, as 
an incident to his equity of redemption, by the rents received 
before foreclosure, after deducting necessary and proper ex- 
penditures. When, therefore, the appellant seeks by bill in 
equity to foreclose the mortgage on the remaining land, the 
rents received by him before foreclosure, with the rightful de- 
ductions, will be applied in reduction of the mortgage debt. 

Affirmed. 


Vou. LXxvml. 
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Chapman v. Ewing & Ammerman. 
Judgment on Award, 


1. Submission of pending suit to arbitration; substitution of arbitrator. 
When a pending suit is, by agreement, submitted to the decision of 
three persons named as arbitrators, and the cause is continued to await 
their award (Code, § 3536); and the judgment-entry at a subsequent 
term recites that the parties came by their attorneys, and it was there- 
upon ‘fordered by the court’? that another person ‘‘ be appointed arbi- 
trator instead of" one of the three first appointed; if this shows an 
appointment by the court, and not by the parties, the irregularity is 
waived, unless objection is made to it in the court below. 

2. Continuance beyond next term; waiver of objection.—The statute 
provides that ‘such continuance must not extend beyond one term, un- 
less for good cause shown, or by consent;’’ but, if the parties are 
present when an order ix made at the second ensuing term after the 
submission, and do not object to it, the irregularity is waived. 

3. Time within which award may be made.—When the submission is 
dated September Ist, and provides that the award shall be rendered 
within thirty days, an award rendered on the Ist October is within its 
terms. 

4. Conclusireness of award; parol evidence of mistakes,—An award, 

made in substantial conformity to statutory requirements, and determ- 
ining with proper certainty all the matters submitted, is final and con- 
elusive between the parties, unless impeached for fraud, partiality or 
corruption on the part of the arbitrators (Code, § 3547); and the oral 
testimony of the arbitrators themselves can not be received, on motion 
to enter up the award as the judgment of the court, to show errors or 
mistakes in their decision. 
5. Return of award to court; mandamus to compel.—When an award 
has been duly made and signed by the arbitrators, the party in| whose 
favor it is rendered has a legal right to have it returned to the clerk of 
the court, in order that judgment may be entered upon it; and if, hav- 
ing been duly returned, it is subsequently withdrawn by one of the ar- 
trators, before judgment has been entered up on it, mandamus lies to 
compel its restoration to the files. 


Aprreat from the Cirenit Court of Madison. 

Tried before the Hon. IH. C. Speake. 

The record in this case shows that, on the Ist November, 
L877, an action was commenced by the appellees, suing as part- 
ners, against Renben Chapman and others, the appellants; that 
at the June term, 1882, by agreement, as recited in the minute- 
entry, the cause was submitted to the “arbitrament of R. H. 
Wilson, David Wise, and John L. Rison, whose award shall be 
the judgment of the court;” that at the August term, 1883, 
as the minute-entry recites, * came the parties by their attor- 
neys, and ordered by the court that L. W. Day be appointed 
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arbitrator instead of David Wise;" that an award was made 
and signed by said Wilson, Rison and Day, which was dated 
September 29th, 1883, but was in fact signed by them on the 
Ist October; that this award was returned by one of the arbi- 
trators to the clerk of the court, but was afterwards withdrawn 
from the tiles by said arbitrator, the date of said return and 
withdrawal not being shown; that on the 3st January, LSs4, 
the appellees, in whose favor the award was rendered, tiled 
a petition for a mandamus, to compel the arbitrators to return 
the award te the clerk of the court, and also entered a motion 
have judgment entered up on it, alleging that it had been 
returned to the clerk on the 20th December, 1883; that the 
motion and the application for a mandamus were cach resisted 
by the appellants, who reserved exceptions to the rulings of 
the court, but each motion was granted, against their objections 
and exceptions. The appeal is sued out from the judgment 
entering up the award, and it is here assigned as error; and 
errors are also assigned on the overruling of a demurrer to the 
petition for mandamus, and the judgment granting a per- 
emptory mandamus, 


Warrs & Sox, and Humes, Gorpoxn & Suerrey, for the 
appellants. 


Jno. D. Branpox, and D. D. Surnpy, contra. 


SOMERVILLE, J.-—The statutes of this State declare, 
that “itis the duty of all the courts to encourage the settle- 
ment of controversies pending before them, by a reference 
thereof to arbitrators, chosen by the parties or their attorneys, 
and, on motion of the parties, must make such order, and con- 
tinne the cause for award; but such continuance must not ex- 
tend beyond one term, unless for good cause shown, or by con- 
sent.”’—Code 1876, § 3536. 

The judgment of the Cireuit Court recites the fact that, in 
June, 1882, the parties to the present suit appeared by their 
attorneys, and “by agreement” it was ordered that the cause 
be submitted to the arbitrament of three named arbitrators, in- 
cluding among them one David Wise; and the cause was or- 
dered to be continned to await the coming in of the award. 
On the seventh of Augast, 1883, at a regular term of the same 
court, the following judgment-entry appears: “Come _ the 

arties, by their attorneys, and ordered by the court that L. W. 
Day be appointed arbitrator instead of Daniel Wise.” It is 


suggested that the order shows that the last named arbitrator 

was appointed by the court, and not chosen by the parties or 

their attorneys, as required by the statute. The point, in our 
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opinion, is without, any force, especially in view of the fact 
that it is raised for the first time in this court. The parties 
appeared in open court, and made vv objection to the substi- 
tuted arbitrator. This acquiescence operated as an implied 
assent to his appointment. The appellants , moreover, proceeded 
without objection to have the cause heard and determined 
before the board of arbitrators as thus constituted, taking the 
chances of a favorable decision in their behalf; and the objec- 
tion was thereby waived, if there was anything in it.—Morse 
on Arb. & Award, 171-172. And for the same reason the 
parties lost their right to avail themselves of any objection 
based upon a continuance of the cause pending in the Circuit 
Court beyond one term of such court, which is forbidden by 
the statute, “unless for good cause shown, or by consent.” 
Code, § 3536. 

The award was, in our opinion, made within the time agreed 
by the parties. The agreement of counsel was dated Septem- 
ber 1, 1885, and provided that the arbitrators should make 
their award in thirty days fromdate. This time did not expire 
until after the lapse of October Ist following, which was in- 
cluded within these thirty days, according to the established 
rule for computing the ge within which any act is provided 
by law to be done.—Code, 1876, § 11. The award in contro- 
versy Was not only made, but was formally reduced to writing, 
and signed by the arbitrators, within the prescribed time. 

The award certainly determined with all proper certainty 
the matters of controversy which purported to be submitted to 
arbitrament. It could not, therefore, be inquired into, nor im- 
peached for any mere want of form or irregularity, this being 
the express provision of the statute. So, the statute also de- 
clares that such award, when rendered in substantial conformity 
to statutory requirements, is final and conclusive between the 
parties, “unless the arbitrators are guilty of fraud, partiality, 
or corruption in making it.”—Code, $ 3547. It was not com- 
petent, in view of this provision, to assail the award, or contest 
its validity, by the parol testimony of the arbitrators, or of 
others, upon the ground that they committed mere error or 
inistake in reaching their adjudged conclusion. There is no 
attempt to show fraud, partiality, or corruption.—Aing . 
Jemison, 33 Ala. 499. 

The suecessful party had the lawful right to have the award 
and the submission returned to the clerk of the court from 
which the order for arbitration emanated; the statute so ex- 
pressly providing, and declaring further that such award, when 
thus returned, should have * the force and effect of a judgment 
at law, upon which execution may issue as in other causes. 
Code, § 3541. The duty of making this return, especially 
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after the award had been once delivered to the clerk, and was 
afterwards, by his cousent, taken by one of the arbitrators 
from the clerk’s office, was a mere ministerial act, requiring no 
exercise of judgment or discretion whatever on the part of the 
arbitrators. The result reached being tinal, the arbitrators had 
no further control over the award, without the consent of all 
the parties litigant.—2 Pars. Contr. (6th Ed.) 712. We enter- 
tain no doubt of the proposition, that mandamus would lie in 
such a case, the petitioner having no other adequate relief; for 
no appeal would lie from the award, until it had been entered 
up asthe judgment of the ecourt.—Collins v. L. dV. Rail- 
road Co., T) Ala. 583; The State, ex rel. Pinney v. Williams, 
69 Ala. 311: Ex parte Nhanudies, 66 Ala. 134. 
We find no error in any of the rulings of the court, and its 
judgment, granting appellees’ motion to enter judgment upon 
the award, must be affirmed. 
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Newsum ve. The State. 
Judgment for Contempt against Refractory Witness. 


lL. Conte wep hy refractory witness before grand pury.—A witness hefore 
the grand jury, refusing to answer any lawful questions as to his 
knowledge of gaming within the county during the preceding twelve 
months, is guilty of a contempt, and also of a misdemeanor (Code, 
§ 4136): and if he is brought before the grand jury at their request, by 
order of the court, being imprisoned under a criminal charge or sen- 
tence, he is equally subject to the penalties of the law as if he had been 
summoned by subpeena,. 


From the Cireuit Court of Colbert. 
Tried before the Hon. H. C. Speake. 


Jas. Jackson, for the appellant, cited Warner v. The State, 
13 Lea, Tenn. 52; Ar parte Simmons, 5 Tred. Law, 149; 
kaston v. The State, 39 Ala. 551; 20 Ala. 189; 2 St. & P. 13. 


T. N. McCietiax, Attorney-General, for the State. 


STONE, C. J.—Section 4136 of the Code of 1876 provides, 
that “any person who is summoned as a witness before the 
grand jury, to answer as to any gaming within his knowledge, 
and who fails or refuses to attend and testify in obedience to 
such summons, without a good excuse, to be determined by 
the court, is guilty of a contempt, and also of a misdemeanor ; 
and on conviction for such misdemeanor, must be fined not 
less than twenty, nor more than three hundred dollars, and 
may also be imprisoned in the county jail, or sentenced to hard 
labor for the county, for not more than six months.” 
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Section 4216: “Witnesses before the grand jury, summoned 
to vive evidence of any violation of the laws against gaming, 
may be required to answer generally as to any such offense 
within their knowledge, committed within the twelve months 
next preceding, without being first specially interrogated as to 
any particular offense.” 

Section 4774: “The solicitor, or the clerk of the court, on 
the application of the grand jury, must issue subpeenas for 
any Witnesses whom they may require to give evidence be- 
fore them.” 

In the present case, there was no summons for the witness 
issued by any one. Newsum, the witness, was in prison, un- 
der a seutence which was about to expire, and the record af- 
firms as follows: “It appearing that the said James Newsum 
has served out the imprisonment imposed on him on the 25th 
fnst. and the court being notified by the foreman of the 
grand jury, that the grand jury desired the presence of the 
said James Newsum before them; thereupon, the court 
ordered the sheriff to earry the said James Newsum before 
the grand jury.” The record then proceeds to state, that 
Newsum was thereupon earried before the grand jury by the 
sheriff, “and, being before said body, was sworn by the fore- 
man of said grand jury as required by law.” Being interro- 
gated by the grand jury, the witness answered some questions, 
and refused to answer others. The following are samples of 
the questions and answers: “Ilave you seen any game or 
yates played in this county with cards, within the last twelve 
inonths, at which money was bet?” Answers “Yes.” “When 
was that game played?” Answer: “Don't know.” “What 
is jare| the names of the persons engaged in said game‘ 
Refused to answer.” In the record is the following recital : 
“It was also shown, that he refused to answer these questions 
so propounded to him in’ the grand-jury room, because the an- 
swers would criminate him. Ile was informed by the fore- 
man of the grand jury, that his answers could not criminate 
him under the law. Newsuim still declined to answer.” — Be- 
ing brought into court, the presiding judge explained the law 
to Newsum, informing him that no witness could ‘be prose- 
cuted for any offense, as to which he testitied before the grand 
jury.” He still declined to answer, giving the same reason, 
that he could not answer without criminating himself. This 
was scarcely consistent; for, in response to the request by = 
erand jury, that he name one person he had seen engaged “ 

i game or games played in this county with cards within the 
last twelve months at which money was bet,” he had answered, 
giving his own name, James Newsum. He refused, however, 
to name any other person who had so played, The court ad- 
Vou. LXXVIL. 
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judged Newsum to be in contempt, and imposed a tine upon 

him of fifty dollars. The legality of this judgment is the 

question before us. 

It is contended, that the court had no authority to impose 
this tine, because the witness had not been summoned, or 
served with a subpeena, as provided by sections 4216 and 4774 
of the Code. It is, possibly, a sufficient answer to this, that 
the witness did not base his refusal on this ground, but on an- 
other, which was insufficient. He did not refuse to be sworn, 
nor absolutely to answer questions propounded to him. — His 
refusal was to disclose the names of persons, other than him- 
self, who were engaged in the game of which he spoke. If 
he intended to base his refusal on the ground now urged—the 
absence of a summons issued and served—should he not have 
stated the trne ground‘ = It might have been obviated. From 
the conduct of the witness, it is manifest he would uot have 
answered the questions, even if brought before the grand jury 
on subpaena regularly issued and served. Gaming has, for 
more than half a century, been severely reprehended in) our 
legislative policy, as is shown in the larger latitude allowed 
grand juries in ferreting out this offense, which, in its most 
demor: alizing forms, generally resorts to secrecy and darkness. 
The citizen should cheerfully obey the law’s commands, n 
matter how unpleasant the duty it casts upon him. We esata 
however, to place our ruling on a broader ground, 

For what purpose is a summons or subpaena issued, and 
served on a witness‘ Manifestly to bring him before the tri- 
bunal desiring his testimony. It is not necessary to the legal- 
ity or credibility of the testimony he may. give. He may 
waive this formality, and voluntarily appear, without dis- 
paraging his own character, or weakening the force of his evi- 
dence. It is common knowledge, that witnesses go before 
grand juries without summons, and give information on which 
indictments are found; and it frequently happens that wit- 
nesses, wanted before the grand jury, are in prison, as this one 
was, and can not be commanded by a subpana. In such cases, 
the custum is believed to be general, if ngt universal, to ob- 
tain from the court an order that the prisoner be carried before 
the grand jury, there to testify. We can perceive neither 
harm nor error in such practice. 

Special stress is laid in this case on the phraseology of see- 
tion 4156 of the Code. The argument is, that as the puni- 
tive provisions of that section relate expressly to the case 
named, viz., to a “person who is summoned as a witness before 
the grand jury, to answer as to any gaming within his knowl- 
edge, and who fails or refuses to attend and testify,” We., that 
punishment for contempt can not be inflicted unless the wit- 
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ness had been summoned. The answer to this is, that section 
4136 is not the statute which provides punishment for the 
contempt. That section declares such disobedience a misde- 
meanor, and provides for its prosecution and punishment as 
such. True, it characterizes it as a contempt. but it makes 
ho provision for its punishment as a contempt. Section 542 
vf the Code, subdivision 5, declares that the power of the sev- 
eral courts of this State to inflict summary punishment for 
contempts, extends to cases of persons refusing to be sworn, or 
to answer, either in court, or before the grand jury, any lawful 
question as a witness. 

There is no error in the record, and the judgment of the 
Cireuit Court is affirmed, 


Ryall v. The State. 
Indictment for lnlawtul Sale of Nperituous Liquors. 


1. Spirituous liquors ; what articles ave included in the term.—V nder 
an indictment charging an unlawiul sale of spirituous liquors (Code, 
§ 4205; Sess, Acts ISSO-S1, p. 50), a conviction may be had on proof ot 
asale of “brandy peaches” and ‘‘brtindy cherries,’’ put up in bottles, 
and preserved in liquor which was spirituous and intoxicating. 


From the Cirenit Court of Marengo. 
Tried before the Hon. Wu. E. CLarke. 


Wm. H. Taytor, for appellant. 
Tuos. N. MeCietian, Attorney-General, for the State. 


SOMERVILLE, J.—The defendant, upon indictment, was 
convicted of selling spirituous liquors to a person of known 
intemperate habits, in violation of section 4205 of the present 
Code of Alabama, as amended by the act approved February 
26, 1881.—Acts 1880-81, p. 50. 

The evidence tended to show that defendant sold what is 
commonly known as “Brandy Peaches,” and “Brandy Cher- 
ries,” put up in bottles, and preserved in liquor which was 
spirituous and intoxicating. 

The court charged the jury that, upon this state of facts, if 
they believed this phase of the evidence, they might tind the 
defendant guilty, as charged in the indictment, 

VoL. LXXVII. 
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We see no error in this ruling. The case falls fully within 
the letter of the statute, as well as within the mischief  in- 
tended to be remedied by it. If spirituous and intoxicating 
liquor was sold, as the evidence tended to prove, there was no 
proof offered to show that it was rendered any the less noxious 
in its stimulating and inebriating qualities by the fact that fruit 
was mixed with it at the time of the sale. If persons were 
allowed to escape the penalty of this statute, by merely adding 
some other article or ingredient to intoxicating liquors, when 
made the subject of traftie, it is obvious that the law could be 
evaded with the greatest facility by any person who desired it. 
Such a construction would practically operate to repeal the 
statute. 

The judgment of conviction was proper, and must be 
aftirmed. 


Abernathy ¢. The State. 
Indictment for Grand Larceny. 


1. Repeal of statutes hy implicatiou.—The repeal of statutes by im- 
plication is not favored, but is only allowed when the two statutes are 
in irreconcilable conflict, and a reasonable field for the operation of each 
can not be found; and if effect can be given to a part of the old statute, 
without violating any of the provisions of the new, the repeal is only 
partial. 

2. Organization of grand jury; supplying deficiency of jurors.—By 
the statute approved February I7th, 1885 (Sess. Acts 1884-5, pp. 181-6), 
provision is made for drawing jurors, organizing juries, grand and 
petit, and supplying deficiencies which may occur on the organization 
in the first instance ; but no provision is made for supplying deficiencies 
which may afterwards occur, as where the number of grand jurors is 
reduced below the minimum number by excuses allowed on account of 
sickness; and such deficiencies must, therefore, be supplied under the 
provisions of the former law (Code, § 4754), which, to this extent, is not 
atfected by the later statute. 

»  Constitutionality of statute, as affect d hy variance between enrolled 
and engrossed bill, as shown by legislative journals.—The said statute ap- 
proved February 17th, 1885, providing for the organization of juries, 
ete., but excepting from its provisions certain named counties, is valid 
and operative in Colbert county, notwithstanding a variance between 
the enrolled bill, as signed by the presiding officers and approved, and 
the bill shown by the legislative journals to have been passed, by the 
insertion of Clay among the excepted counties. 

4. Description of property in indictment; clerical omission of words. 
The omission of the word of in the indictment, in describing the owner- 
ship of the stolen property—as, ‘‘the property — A B’’—is a mere 
clerical misprision, and does not render the indictment fatally defective, 
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From the Cireuit Court of Colbert. 

Tried before the Hlon. H. C. Sprake. 

The indictment in this case was found in September, 1885, 
and charged that the defendant * unlawfully and feloniously 
took and earried away a gold watch,a gold chain, a gold breast- 
pin, two gold bracelets, of the value of 3300, the property —- 
Mrs. Bettie Eldred; against the peace,’ &e. The defendant 
moved to quash the indictment, on the ground that it was not 
found by a grand jury legally organized; and because the act 
approved February 17th, 1885, under which the grand jurors 
were drawn and summoned, was unconstitutional and void, be- 
cause of a variance between the enrolled bill, as signed by the 
presiding officers and approved, and the original bill which 
passed the two houses of the General Asse smbly, as shown by 
the legislative journals. The court overruled the motion, and 
the defendant excepted. After conviction, the defendant 
moved in arrest of judgment, on the same grounds, and be- 

vause the indictment did not allege the ownership of the stolen 
property: and he excepted to the overruling of his motion. 
The opinion of the court states the material facts bearing on 
these motions. 


J. B. Moorr, and Jas. Jackson, for the appellant, cited 


Clark’s Manual, $s 2208, 2565; 1 Brick. Digest, 517, § 962; 
3 Stew. 125. 


T. N. MeCienran, Attorney-General, for the State. 


CLOPTON, J.—From the jurors drawn and summoned 
prior to the term of the court, a grand jury, consisting of 
fifteen persons, was organized. After the organization, the 
grand jury was reduced below the legal number, one of the 
members having been excused because of sickness in his 
family. To supply the deticiency thus oecurring, the court 
made an order, that the sheriff summon two persons from the 
qualified citizens of the county. Pursuant to the order, two 
persons were summoned, whose names were written on separate 
slips of paper, which were placed in a hat, and therefrom the 
name of one was drawn, who was sworn and put on the grand 
jury. The indictment was preferred and returned into court 
by a grand jury so organized. The order and proceedings 
were had under and in compliance with section 4754 of the 
Code. 

It is contended, that section 4754 is repealed by the “Act to 
more effectually secure competent and well qualified jurors in 
the several counties of this State, with the exception that the 


provisions of this act shall not apply” to certain named 
VOL. LXXVILL. 
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counties, Colbert not being one of the excepted counties.— Acts, 
ISS4-85, p. 181. Section 15 of the act provides: * That 
section 4732 of the Code of Alabama, and all other laws and 
parts of laws, general and special, conflicting with the pro- 
visions of this act, be and the same are hereby repealed ; but 
all laws now in force, in relation to jurors, their drawing, se- 
lecting, or qualification, not in conflict with this act, are hereby 
continued in full force and effeet.” After providing for ; 
board of jury commissioners, and prescribing the mode of 
drawing and summoning grand jurors, the act provides, that 
out of the grand jurors so summoned and attending, the court 
shall organize a grand jury in the manner provided by law ; 
and if a sufficient number of those summoned sha// not attend, 
when the grand jury ix to be Organize d, the court shall draw 
from the jury-box a sufficient number of names to complete 
such jury. These provisions of the act relate to the drawing 
and summoning of the jurors, and the organization of the 
grand jury in the first instance—those drawn before, and those 
drawn on the failure of a sufficient number to attend, out of 
which to organize a grand jury. 

The repeal of statutes by implication is not favored; and 
unless there is a real repugnance, and no reasonable field for 
the operation of both statutes without displacing the provisions 
of either, the conelusion is, that the legislature intended both 
statutes should be in force.—//err v. Seymour, 76 Ala. 270. 
And if there is an irreconcilable contlict, extending only to a 
part of the provisions of the older statute, the repeal is only 
pretanto. By the express provision of the act, all laws relating 
to the drawing and selection of jurors, not in conflict with its 
provisions, are continued in force. No provision for drawing, 
or summoning. or selecting persons to complete the grand jury, 
in the event the number is reduced below fifteen, by excuses 
after it has been fully and regularly organized, is made. When 
the legislature, in terms, limited the drawing from the jury-box 
to the failure of a sufficient number of those previously drawn 
to attend, and to the time of the organization of the grand 
jury, we can not, by construction, extend its operation, so as to 
repeal by implication a prior statute providing for subsequent 
contingencies. The original organization of the grand jury 
affords a reasonable field for operation of the later statute, 
without displacing the provisions of section 4754, in respect 
to the subsequent reduction of the number. The result is, 
that the provisions of section 4754, so far as they relate to the 
original organization of the grand jury, are repealed, but are 
continued in force in respect to a contingency subsequently 
happening, whereby a deticiency in the legal number is created. 
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The constitutionality of the act of February, 1885, is as- 
sailed, on the ground that the act as enrolled, signed by the 
presiding officers of the two houses, and approved by the Gov- 
ernor, is not the same act as passed by the General Assembly. 
An examination of the journals shows, that the act was first 
introduced in the Senate, and, as passed, was applicable to all 
the counties in the State. It was amended in the House, so as 
to exempt from its operation forty counties,—-among which 
were Chambers, Colbert, and Bullock; in which amendment, 
the Senate refused to concur. After failure of two or more 
conference committees to agree, another committee was ap- 
pointed, who reported, that the House amendment be amended, 
so as to strike therefrom the counties of Chambers, Colbert, 
and Bullock, and by adding thereto Russell county. Both 
houses concurred in the report. The original enrolled bill, 
which wag signed by the presiding officers, and approved by 
the Governor, is shown by inspection to be the same as the act 
passed by the two houses, except that in the enrolled bill Clay 
county is named among the excepted counties. We considered 
the constitutionality of a statute, where there was a similar 
difference between the act as passed and as enrolled and ap- 
proved, in Stein v. Leeper, at the present term; and on the 
wuthority of that case, we hold that the statute in question is 
constitutional and operative as to Colbert county. 

The absence of the word “of” in the dese ‘ription of the 
ownership of the property is clearly a clerical omission, and 
dves not render the indictment fatally defective. The context 
supplies the omission.— Whar. Crim. Pl. & Pr. $ 275. 


Attirmed. 


Ex parte Hammock & Elrod. 


Application for Bait on Habeas Corpus. 


1. Right to bail; burden and sufiiciency of proof.—On application for 
bail by a person who is in custody under an indictment for murder, the 
production of the indictment makes out a prima facie case against him, 
and casts on him the burden of adducing exculpatory evidence ; but he 
is not required to introduce the witnesses who were before the grand 
jury, although they are present in court; and if the evidence adduced 
by him leaves it doubtful whether the deceased came to his death by 
accident, by suicide, or by violence at the hands of another, no wit- 
nesses being introduced on the part of the prosecution, he is entitled to 
bail. 

VoL, LXXVIIL. 
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2. Same; on second hearing.—Bail being improperly refused in such 

case, and the right to it being declared by this court on review, addi- 

tional evidence can not be adduced by the prosecution, but the only 
open question is as to the amount of bail. 


This was an application by petition, on the part of Frank 
Hammock and James Elrod, who were under indictment. for 
the murder of William Harris, for the writs of certioraré and 
habeas corpus to procure their discharge on bail, which had 
been refused by Ilon. A. L. Moopy, the probate judge of 
Franklin county. A copy of the proceedings had before the 
probate judge, certified by them to be correct, was made an 
exhibit to the petition. The opinion states the material facts. 


R. CO. Briekenr, and R. W. Wanker, for the petitioners. 


STONE, ©. J.—Petitioners were under indictment for 
murder, and were brought before the judge of probate of 
Franklin county on Aabeas corpus, on an application to be ad- 
mitted to bail. The case coming up for hearing, there was 
produced in evidence for the State the indictment found by the 
grand jury, indorsed a true bill, and charging the petitioners 
with the erime of murder; and here the State rested. It was 
under this charge the petitioners were imprisoned. The peti- 
tioners thereupon offered oral proof, tending to exculpate them- 
selves. The State offered no inculpatory testimony, but rested 
on the case as thus presented. No witness was examined who 
admitted he had any knowledge of the circumstances under 
which deceased had come to his death; and looking alone at 
the oral testimony thus offered, the mind is left in uncertainty 
whether the deceased came to his death at the hands of another, 
by accident, or by suicide. If all the testimony offered was 
believed, the petitioners were innocent. The probate judge, 
in ruling on the application, among other things, said: “Sev- 
eral witnesses for the State were present, but not examined 
either by the defendant or State. After hearing all the evi- 
dence introduced, the judge is of opinion that the presumption 
of the degree of murder raised by the indictment is not over- 
turned. The judge heard no evidence for the State, upon 
whose evidence the indictment was found. Tearing no evi- 
dence for the State, the judge is of opinion he could not 
arrive to a conclusion that the charge in the indictment is too 
great.” 

The language quoted above is somewhat obscure, but tends 
to the conclusion that, in the absence of a full presentation of 
all the evidence, including that which the grand jury had be- 
fore them in their deliberations, the judge did not feel at lib- 
erty to weigh and fully consider the probative effect of the 
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testimony he had before him. We may ask, how was the 
criminative testimony—that which we must suppose was the 
basis of the grand jury’s action—to be brought before him ¢ 
Are we to understand, as petitioners contend, that it was the 
opinion of the primary court that the duty rested on them 
first to produce the testimony which made against them, and 
then, by the production of their own defensive testimony, to 
show that the proof was not evident, nor the presumption 
great, that the petitioners were guilty of murder in that de- 
gree which may be punished capitally 4 To so hold, would be 
to reverse the current of judicial proceedings, making it the 
duty of prisoners, circumstanced as these were, to first crimi- 
nate themselves, as a condition upon which they will be al 
lowed to disprove their guilt of the crime in its highest form. 
We can not think this was the intention of the legislature. 

In proceedings to obtain bail, it is well settled that the pro- 
duction of an indictment found by a grand jury makes a 
prima facie case of guilt in the highest degree of which the 
defendant could be convicted under the indictment.— Ae part 
MeGlawn, 75 Ala. 38: Ee parte Rhear, 77 Ala. 92; Chureh 
on [Habeas Corpus, § 404. This, however, is but a presump- 
tion in the absence of all other proof. When exculpatory evi- 
dence is produced, such testimony must be weighed, together 
with the presumption raised by the indictment; and the de- 
cision must be pronounced on the entire case as thus presented. 
As was said in Le parte Bryant, 36 Ala. 270, “To justify a 
court in refusing bail, whether before or after indictment 
found, the judge must be of opinion, upon the evidence pro- 
duced upon the hearing of the application, that ‘the proof is 
evident, or the presumption great, that the defendant is 
guilty of the offense in the degree punished capitally.”. We 
hold that, when the defendants introduced their testimony, the 
duty did not rest on them to introduce the State’s evidence, 
that the court might, with fuller information, pronounce on its 
sufficiency. It was the State’s duty to introduce its own crim- 
inative evidence, if it was deemed necessary to establish the 
probability of that supreme measure of guilt, which the law 
declares may be punished capitally. If, when all the testi- 
mony is weighed, the court can satisfactorily affirm that “the 
proof is evident, or the presumption great,” that the petition- 
ers are guilty of the offense charged in that degree which is 
not bailable, bail should be denied. If, on the other hand, the 
testimony is such as to disprove the defendant’s guilt of the 
offense in the non-bailable degree, or, if when duly weighed, 
it is such that a fair-minded man would entertain a reasonable 
doubt of guilt in such degree, then the petitioner is entitled 
to bail. . 

VoL. LXXVIIL. 











1885. | OF ALABAMA. 417 
{Wall v. The State. ] 

On the testimony found in this record, the petitioners were 
entitled to bail, and the probate judge should have so ordered, 
fixing the amount of the bond in such reasonable sum as will 
be likely to insure the appearance of the prisoners. And this 
right to bail can not now be denied them, by the introduction 
of additional testimony. The prosecution, having failed to in- 
troduce testimony on the trial, must abide by its election. 
The only question open is as to the amount of bail, which 
should be graduated somewhat by the pecuniary ability of the 
petitioners. This can be determined much more advisedly, 
and with much less expense, in the county from which the 
‘ase comes, than it can be here. 

The writs of certiorari and habeas corpus will be awarded, 
tu bring the proceedings and the prisoners before this court, 
unless the petitioners, when informed of this ruling, are con- 
tent to renew their application before a court or judge of pri- 
mary jurisdiction. 

Certiorar’ and habeas corpus nist ordered. 


Wall v. The State. 
Indictment for Selling Spirituous Liquors without License. 


1. Spivituous liquors ; what articles ave included in the term.—Under 
an indictment for selling vinous or spirituous liquors without a license 
and contrary to law (Code, § 4204; Sess. Acts 1878-9, p. 71), a convie- 
tion may be had on proof of a sale of bitters—in this case, Bushy’s 
Bitters, or Bushy's Tmprored System Tnvigorant—or other deeoction of 
whiskey compounded, in quantity sufficient to intoxicate, with bitter 
herbs, barks, and other medicinal ingredients, which was bought for 
use as a beverage, was so used, and produced intoxication. 

2. Same; evidence as to character of article sold.—The fact that the 
hitters, or other decoction sold, was classed for the purposes of taxa- 
tion, by the Treasury Department at Washington, as a proprietary 
medicinal preparation, is irrelevant, hearsay merely, and has no ten- 
deney to show that it does not contain whiskey in suflicient quantity to 
produce intoxication. 


From the Cireuit Court of Dale. 
Tried before the Hon. Henry D. Crayron. 


W. D. Roserrs, for the appellant. 


Tuos. N. McCieiian, Attorney-General, for the State. 
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SOMERVILLE, J.—The indictment is for selling vinous or 
spirituous liquor, without a license, and contrary to law. The 
evidence shows a sale by the defendant of a certain kind of 
intoxicating bitters, known as “Busby’s Bitters,” and other- 
wise called “Busby’s Improved System Invigorant.” The de- 
coction was purchased t> be drank as a beverage, and when so 
drank produced intoxication. It was shown to contain whis- 
key, or high wines, compounded with bitter herbs, barks, and 
other medicinal ingredients. 

The proposition involved in the charge requested by the de- 
fendant, and refused by the court, in substance is, that the sale 
of these bitters is no violation of the law prohibiting the sale 
of “vinous or spirituous liquors of any kind,” as denounced 
under certain conditions by section 4204 of the Code.—Code, 
1876, — as amended by act of December 3, 1875—Acts 
IS78-79, p. 71. Or, in other words, that bitters, containing 
ne oi in sufticient quantities to intoxicate, will not fall with- 
in the generic words of the statute, without being specially 
denominated. 

This charge was, in our opinion, properly refused. The 
courts will take notice of the fact that whiskey is a spirituous 
liquor, beeause this is within the common knowledge and ex- 
perience of all men. Courts are not supposed to be ignorant 
of what everybody else is presumed to know. And what is 
thus known, juries are permitted to find, without specitic 
proof being adduced in its support.— Watson v. The State, 
55 Ala. 158; 2 Whart. Cr. Law (9th ed.), § 1505: City Coun- 
cil vw. Wright, 72 Ala. 411. It was unnecessary for the statute 
to denonnce the sale of intoxicating bitters eo nomine, as is 
often done from mere abundant caution in many local prohib- 
itory laws. The term “spirituous liquor” is broad enongh to 
embrace any beverage or decoction which contains whiskey, 
even though it be adulterated with water, or other fluid, if this 
is not done to an extent which impairs its stimulative and in- 
toxicating quality. If spirituous or vinous liquor be present 
as a predominant element, the fact is immaterial that the bit- 
ters or other beverage may be qualified by other ingrédients 
disguising it as a tonic or medicine. Any other principle 
would open wide the gate for perpetrating the most transpa- . 
rent frauds upon both the criminal and revenue laws of the 
State.— Ryall v. The State, ante, p. 410. There may be eases, 
perhaps, where the bona fide use of a moderate quantity of 
spirituous liquor in a medicinal tonic, wouid not, alone, bring 
a beverage within the statute.—Carson v. The State, 69 Ala. 
235; 2 Whar. Cr. Law (9th ed.), $ 150646. But this is ordi- 
narily a question of fact for the jury, and the charge requested 
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by the defendant fails to raise this phase of the question. 

2 Whar. Cr. Law (9th ed.), § 1506 ef seq. 

The evidence offered by the defendant, that the bitters sold 
were classed by the Treasury Department at Washington, for 
the purpose of taxation under the United States Revenue Law, 
as a proprietary medicinal preparation, was irrelevant. It was 
mere hearsay, and had no tendency to rebut the fact that the 
beverage contained spirituous liquor in sufficient quantities 
to produce intoxication.— Carson v. The State, supra. There 
was no error in its exelusion. 

The rulings of the court are free from error, and the judg- 
ment is affirmed. 


Ex parte Mayor & Aldermen of Flor- 
ence, in re Jones. 


Petition for (Certiorari, in matter of Discharge on 
Habeas Corpus. 


l. Municipal corporation; construction of powers under charter.—The 
charter of a municipal corperation is strictly construed, though not so 
strictly as to thwart the legislative intent, fairly and reasonably appear- 
ing; only such powers as are clearly granted, necessarily impHed, or 
incidental to the purposes and objects of the corporation, will be re- 
garded as conferred; and a reasonable doubt as to the grant of a par- 
ticular power, especially if it is in abridgment of natural or common 
right, will be resolved against the corporation. 

2. Same; power to prohibit sale of spirituous liquors.—A_ grant of 
power in a municipal charter, as in the charter of the town of Florence 

Sess. Acts 1878-1), p. 413), ‘‘to license and regulate retailing spir- 
ituous, vinous, or malt liquors, within the corporate limits, and provide 
for annulling and revoking such license, on good cause being shown; to 
close up retail establishments, for such time as they may deem neces- 
sary; to prevent the selling of spirituous, vinous or malt liquors, within 
the corporate limits, whenever they may deem it expedient,’’—confers 
the power to prohibit absolutely the sale of such liquors within the 
corporate limits. 

3 Municipal ordinance, partly inealid.—Whena municipal ordinance 
is entire, each part being essential and connected with the rest, the in- 
validity of one part renders the whole invalid; but, where it consists 
of several distinct and independent parts, as when it prohibits disjunc- 
tively two or more acts, the invalidity of one part does not affect the 
validity of the others. 


From the Cirenit Court of Lawrence. 

Tried before the Hon. H. C. Sprake. 

This was an application by petition, in the name of the 
mayor and aldermen of the town of Florence, for a writ of 
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certiorari to bring before this court for review certain proceed- 
ings had before the Hon. H. C. Speake, in vaeation, on the 
petition of David Jones for a discharge from custody on habeas 
corpus. Said Jones was in the custody of the marshal of said 
town of Florence, charged with the violation of a municipal 
ordinance which prohibited, under a penalty, the sale or other 
disposition of spirituous liquors within the corporate limits of 
said town; and he had been duly tried and convicted. in the 
mayor’s court, of that offense. He claimed his discharge from 
custody, on the ground that the ordinance was illegal and in- 
valid ; and the circuit judge, so holding on the hearing, dis 
charged him. A copy of the proceedings had before the 
cirenit judge was made an exhibit to the petition filed in this 
court. 


Simpson & Jones, for the petitioners. 
R. C. Brrexkect, and Emwerr O’N Ba, contra. 


CLOPTON, J.—The mayor and aldermen of the town of 
Florence adopted an ordinance, declaring “ that, on and after 
the first day of January, 1886, it shall be unlawful for any 
person to sell, or for any consideration to otherwise dispose of, 
spirituous, vinous, or malt liquors, within the corporate limits 
of the town of Florence; and prescribing the penalties for its 
violation. The material question presented by the record is 
the authority of the municipal government to enact this ordi- 
nance. 

Since the decision in Dorman v. The State, 34 Ala. 216,— 
which has been subsequently cited with approval, and the 
principle thereby established applied to other police powers,— 
the power of the legislature to prohibit the sale of intoxicating 
liquors within a designated territorial area, has been regarded 
as settled beyond the pale of doubt or controversy. It is 
equally clear, that the General Assembly may confer on public 
corporations the power to prohibit the sale of spirituous, 
vinous, or malt liquors within the corporate limits.— //arr7s v. 
Intendant & Council of Livingston, 28 Ala. 577. 

The general and established canons of construction, in re- 
spect to such grants, are not controverted. Municipal corpora- 
tions have no inherent legislative power. They are political 
institutions, constituiing parts of the domestic and internal 

government of the State, having public purposes and objects, 
but local in their nature and extent. Power not conferred re- 
sides in the legislative or some other department of the govern- 
meat. Exercising a part of the sovereign power of the State 
by delegation, such corporations must be able to show, by their 
VoL. LXxvII. 
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charter, or by the general law, authority for the acts which 
they undertake to perform. The rule of strict construction 
applies ; ; and only such powers as are clearly comprehended in 
the grant, or necessarily implied, or incidental to the purposes 
and “objects of the corporation, will be regarded as conferred. 
But the application of the rule must not be so stringent as to 
thwart the legislative intent, fairly and reasonably appearing. 
A reasonable doubt will be resolved against the grant. The 
rule is clearly and comprehensively stated in 1 Dillon Mun. 
Corp. $ 91, note, as follows: “If, upon the whole, there be fair, 
reasonable, and substantial doubt whether the legislature in- 
tended to confer the authority in question, particularly if it 
relates to a matter extra-municipal, or unusual in its nature, 
and the exercise of which will be attended with taxes, tolls, 
assessments, or burdens upon the inhabitants, or oppress them, 
or abridge natural or common rights, or divest them of their 
property, the doubt should be resolved in favor of the citizen, 
and against the corporation.” Whatever may be the difference 
of opinion as to the moral character of the traffic in intoxica- 
ting liquors,—a question which we are not authorized to take 
into consideration in this controversy,—such traffic has been 
legalized, and regarded as a lawful occupation by past legisla- 
tion; and such liquors are considered property, the subject of 
ownership, and entitled to protection, though, like other prop- 
erty, held subject to the condition, “ that it shall not be so used 
as to injure the equal rights of others, or the interests of the 
community.” As the ordinauce in question abridges a natural 
right, we propose to determine its validity under the rules re- 

ferred to. 

The charter confers on the municipal authorities ot Florence 
power “to license and regulate retailing spirituous, vinous, or 
malt liquors, within the corporate limits, and provide for an- 
nulling and revoking such license, on good cause being shown ; 
to ciose up retail establishments, for such time as they may 
deem necessary ; to prevent the selling of spirituous, vinous, 
or malt liquors, within the corporate limits, whenever they may 
deem it expedient.’ 1878-79, p. 413. It is contended, 
that these powers, relating to the same subject-matter, are con- 
ferred by the same clause, and should be construed in connec- 
tion with each other, under the application of the maxim, 
noscitur a sociis, and of the rule, that when general words 
follow words of a special and particular meaning, they are con- 
strued as applicable to things or persons or cases of like kind 
as are designated by the particular words, no different legisla- 
tive intent being clearly manifested ; and that when so con- 
strued, the power granted is, not to prevent the selling of spir- 
ituous, vinous, or malt liquors permanently and unqualitiedly, 
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but only a power, like that of closing retail establishments, to 
prevent temporarily, in such emergencies as the corporate an- 
thorities may deem expedient. 

The power in question is conferred by section 16 of the 
charter, in connection with many other enumerated powers, 
which, taken together, were designed, and deemed in legislative 
contemplation sufficient, to meet all the requirements of gov 
ernmental administration, and to ensure the safety, peace, good 
order, health, and weal of the community. The several grants 
are distinct, and the different powers are enumerated, and 
separated from each other by distinct clauses and marks. 
Though different powers may relate to the same subject-matter, 
such as selling liquors, the rule invoked is not applicable, where 
a higher and more general power follows the grant of powers 
less in degree, each having a particular and a special meaning. 
The words prevent, license and regulate, annul and revoke, and 
close up, have each a particular and definite meaning. By the 
classification and description of the different powers, a case is 
not created for the operation of the rule of ejusdem generis. 

If the application of the maxim nose/tur a sociis manifests 
any particular intention, it tends to show, by the relation and 
association, that a higher, more effective, and different power 
was intended to be conferred by the grant to prevent the selling 
whenever deemed expedient, than the preceding powers. 
While it is true, that the different parts of a statute, relating 
to the same subject-matter, often reflect light upon each other, 
and therefore should be construed together, that construction 
should be adopted which will avoid contradiction, inconsistency, 
or superfluousness, and, at the same time, leave a field of oper- 
ation for each sentence or clause, and give some effect to each 
substantive word. In making the comparison, both the differ- 
ences and the correspondences must be noted. The powers, 
preceding the power involved in this controversy, only relate 
to retailing and retail establishments; and are made specific, 
because such mode of selling is regarded as the fruitful source 
of the evils which result from such trattic, affording constant 
temptation and opportunity for indulgence. To secure the 
proper management of such establishments, and to escape, as 
far as prac ticable, the resulting evils, power is given to annul 
and revoke the license for cause, and to close up the licensed 
establishments for such time as some special occasion may 
make necessary,—not power to prohibit permanently, but to 
restrain for the time being. We must presume that the legis- 
lature were advised of the judicial interpretation, that while 
the power to grant licenses implies the right to abstain from its 
exercise, it does not imply or include the power to prohibit. 
Ex parte Burnett, 50 Ala, 461. But there was another recog- 
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nized mode of selling—by wholesale—to which none of these 
powers extended, the consequences of which were supposed to 
be less injurious, than those of open retailing. To prevent 
the mischief that might be supposed to result from selling, 
both by retail and wholesale, power is granted to prevent selling 
in any quantity, and in any way, whenever deemed expedient. 
The difference is, the exercise of the special powers relating to 
retailing is temporary in character, while the power to prevent 
may be permanent, subject to repeal or rescission, and to re- 
sumption by the authorities of the right to license. 

The presumption is, that the legislature employed words ap- 
propriate and adequate to express their intention. ‘Where 
a law is plain and unambiguous, whether it be expressed in 
general or limited terms, the legislature should be intended to 
mean what they have plainly expressed, and, consequently, no 
room is left for construction. Possible, or even probable 
meanings, when eve is plainly declared in the instrument it- 
self, the courts are not at liberty to search for elsewhere.” 
Cooley’s Con. Lim. 68. In relation to spirituous, vinous and 
malt liquors, three several powers are granted, each consti- 
tuting a separate clause: to license and regulate retailing, and 
to provide for annulling and revoking such license on good 
cause being shown; to close up retail establishments for such 
time as the corporate authorities may deem necessary; and to 
prevent the selling whenever they deem it expedient. Whether 
to license and permit retailing, subject to regulations, or to 
prevent the selling entirely, was wisely left to the discretion 
and judgment of the municipal authorities, who are acquainted 
with the sentiment of the people, and local interests. The 
purpose was to confer powers which would be sufficient to an- 
swer the requirements, not only of the existing condition, but 
also of the varying conditions that might oceur in the history 
of the corporation. They are successive and independent 
grants of distinct powers, not included in the same class, or 
clause; but distinguished from each other as plainly as the 
grants of other like police powers, except as collocated, and as 
they relate to the selling of spirituous, vinous, or malt liquors. 
Each clause should be construed as if preceded by the words 
with which the section opens,—*The said mayor and aldermen 
shall have authority.” 

If the construction urged by counsel be correct, that “the 
power, like that of closing retail establishments, is only a 
power to prevent all sales temporarily, in such emergencies as 
the corporate authorities may deem a sale, whether by retail 
or otherwise, violative of the public good,” the legislature has 
committed, as to retailers, the superfluous act of reiterating 
and re-conferring in general terms the same power previously 
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granted in limited terms. In this respect, both powers would 
occupy the same, and no other, tield of operation. The ex- 
press and particular provision for preventing retail establish- 
ments from being open and accessible on nnexpected and un- 
forseen emergencies, or other occasions rendering their closing 
necessary, implies a temporary restraint, extended only to re- 
tailing. When temporary prevention was intended, apt and 
qualifying words, expressing the intention, were employed. 
The omission of any such qualifying words in the grant of the 
power to prevent, clearly indicates that other, different, and ad- 
ditional power was intended. For this purpose, in the charter 
of Florence, a word stronger than restrain is used, without be- 
ing coupled with the authority to license and regulate, to annul 
and revoke, or to close up retail establishments. Words are 
employed, well understood in their usual and ordinary signiti- 
‘ation,—plain, unambiguous, and fit to express the intention 

to prevent permanently and absolutely. 

This construction does not operate, as contended, to annihi- 
late the preceding grants. It will not be denied, that different 
and distinct powers, relating to the same subject-matter, may 
be conferred, the exercise of all which at the same time is 
incompatible; and that they may be exercised in the alterna- 
tive, either the one or the other. The other powers may be 
in abeyance, but the grants continue in force, with the right to 
exercise them, whenever the corporate authorities may deem 
such course politic. The expression, “whenever they deem it 
expedient,” relates to the time when the power may be exer- 
cised, and does not limit the period of the continuance of the 
prevention. Its operation is to exclude a conclusion, by mak- 
ing every license issued subject to the exercise of the power 
to prevent selling, and to confer the right, notwithstanding 
licenses may have been issued, which have not expired, and 
thus practically to annul such licenses without the necessity of 
‘sause being shown; which is necessary when the power to 
license is exercised, and the corporate authorities abstain from 
exercising the power to prevent. “On good cause being 
shown,” is a limitation upon the power to annul and revoke a 
particular and individual license, other licenses not being af- 
fected: but is excluded as a limitation upon the general power 
to prevent selling, the exercise of which affects all licenses is- 
sued. In respect to express grants of other police powers, 
sometimes the word “prohibit” is used; and it is insisted that 
this indicates a change of legislative intent. The two words 
appear to be used indiscriminately, and as synonyms, appa- 
rently to avoid too frequent repetition. The rule is, that if 
there be a material alteration in the words or phrases used, a 
different intent may be inferred. The difference between 

VoL. LXXVIIL. 





1885. ] OF ALABAMA. 425 
[Owen v. The State. | 

prevent and prohibit is not sutticiently material. If any differ- 
ence. prevent is the stronger word, conveying the idea of pro- 
hibition, and the use of the means necessary to give it effect. 
An examination and comparison of the different grants, and a 
consideration of the purposes and objects, do not create a fair 
and reasonable doubt of the legislative intent to grant the 
power to permanently and absolutely prevent selling spirit- 
nous, vinous, and malt liquors within the corporate limits. 

The argument is made, that conceding the authority to pre- 
vent permanently, and unqualifiedly, the sed/‘ng of the speci- 
tied liquors, the ordinance is in excess of the authority, in that 
it makes unlawful a disposition for any consideration otherwise 
than selling, and is therefore invalid /n toto. The rule 1s, 
where an ordinance is entire, each part being essential and con- 
nected with the rest, if one part is void, the whole is void; 
but, if it consists of several distinct and independent parts, 
though one of them may be void, the rest are valid. The part 
of the ordinance relating to selling is distinct and severable 
from the other part, and may be carried into effect. The ac- 
cused was convicted of the offense of selling; and it is un- 
necessary to inquire into the validity of the part of the ordi- 
nanee claimed to be in excess of the authority.— Shelton v. 
Mayor of Mobile, 30 Ala. 540; Anneshury v. Insurance Co., 
6 Gray, 596; Com. v. Dow, 10 Met. 382: 1 Dillon’s Mun. 
Corp. § 421, note. 

The certiorar’ will be awarded, unless, on being informed of 
this opinion, the cireuit judge shall vacate and annul the judg- 
ment and proceedings on the writ of Aabeas corpus. 


Owen v. The State. 
Indictment for Burglary. 


1. Admissibility of confessions.—Betore coniessions can go to the 
jury as evidence in a criminal case, it must be shown to the satisfaction 
of the court that they were made voluntarily. Any words spoken in the 
hearing of the defendant while in custody, which might generate hope 
or fear on his part, are suflicient to exclude his confessions thereby in- 
duced; and when a confession has been thus improperly obtained, any 
subsequent repetition of it must also be excluded, unless it is affirma- 
tively shown that the effect of the improper influence had been entirely 
removed. Under these rules, as applied tothe facts shown in this case, 
the defendant’s confessions ought not to have been admitted. 

2. Hushand and wife, as witnesses against each other.—On principles 
of publie policy, all communications between husband and wife which 





426 SUPREME COURT (Dec. Term, 


(Owen v. The State.) 


do not on their face appear to be public, or intended to be so, are 
shielded from public scrutiny as evidence, and neither can testify as to 
such communications when the interests of the other are involved ; and 
in criminal cases, the subsequent dissolution of the marriage relation, 
by decree of divorcee, does not affect the principle, nor remove the 
incompetency. 


From the Circuit Court of Lawrence. 

Tried before the Hon. Il. C. Speake. 

The indictment in this case charged that the defendant, Ab- 
ner Owen, “with intent to steal, broke into and entered a 
store-house, the property of Reason Young, in which goods, 
wares and merchandise were at the time kept, for use, deposit, 
or sale.” On the trial, as the bill of exceptions shows, issue be- 
ing joined on the plea of not guilty, Reason Young, the 
owner of the house broken into, testified to the condition in 
which he found his store at daylight in the morning after the 
burglary; also, that goods had been stolen from the store, and 
about $260 in money taken from his safe. The burglary was 
committed in October, 1883, and tie defendant was arrested, 
charged with the offense, in October. 1884, on the premises of 
Mr. Ben Owen, where he lived. The arrest was made by said 
Reason Young, Ben Owen, and one Henry Jones, by whom he 
was tied, and delivered into the custody of J. W. Robertson 
as special constable. Said Robertson was examined as a wit- 
ness for the prosecution, and testified to confessions made to 
him by the defendant while on the road to the jail, in sub- 
stance as follows: *He said he was thinking about w fet trouble 
the boys had got into in breaking into Mr. Young's store ; that 
he, Tom Owen, Jack Armor, and Bill Warren were into it, 
and were led by a white man named John Iloward, or Jim 
Reid; that they broke into the store with a hammer and 
sledge, and got into the safe in the store, and took the safe off, 
and burst it open, and took out $260 in money.” The witness 
stated, “that he offered no inducements, and made no threats 
to get defendant to make said statements, but that he made 
them voluntarily, freely, and of his own accord;” but he 
further stated, on cross examination, “that while the defendant 
was under guard, wlici witness entered the room, Joe Young 
(the son of Reason Young) and Henry Jones stated, in the 
presence of the defendant, that it would go lighter with him, 
if he would confess and tell all about it; that said Joe Y oung 
further stated to witness, in the presence and hearing of the 
defendant, that Reason Young and Ben Owen had told him to 
tell defendant, that if he would confess and tell on all the 
others who were engaged in it, his father would turn him 
loose, and would make a State’s witness of him; and witness 
then told defendant, that said Young and Owen would do 
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what they promised; but he denied his guilt, and said he 
knew nothing about it.’ Other witnesses also. testified to 
these promises, or statements, made by said Young and Owen. 
Other confessions were made by the defendant, some eight or 
ten days later, to the jailer and also to Mr. Joe Young, | while 
he was in jail; but the jailer testified, that the statements 
made to him, at different times, by the defendant, were con- 
tradictory, he sometimes denying his guilt altogether. On the 
evidence adduced relating to the confessions, the defendant 
moved the court to exclude them as evidence; and he duly 
excepted to the overruling of his objections and motion. 

The State afterwards introduced Celia Owen as a_ witness, 
who was the wife of the defendant at the time of the burglary, 
but had been divorced from him by a decree of the Chancery 
Court rendered on the 3d April, 1884. The defendant ob- 
jected to her competency as a witness, and excepted to the 
overruling of his objection. The witness testitied, that the 
defendant was out very late the night of the burglary, but 
brought nothing with him on his return; that she afterwards 
saw him with 850 or 860 in money, and counted it for him; 
that he went to Leighton about Christmas, and bought clothes 
for himself, a mattress, bed-clothes, &e.; and that all this oe- 
curred while they were living together as man and wife, and 
before the decree of divorce was rendered. The defendant 
objected to each part of this evidence, and excepted to the 
overruling of his objections. 


W. P. Crrrwoop, and Jas. Jackson, for the appellant. 

) The confessions of the defendant ought not to have been 
admitted as evidence against him.—Seaborn v. The State, 20 
Ala. 15; Brister v. The State, 26 Ala. 107; Franklin v. The 
State, Zs Ala. wo: Sampson v. The State, d+ Ala. 918: Bonner 

The State, 55 Ala, 242; 32 Ala. 560; 36 Ala. 211; 39 Ala. 
559: 11 Ala. 57: 1 Greenl. Ev. § 219. (2.) Celia Owen was 
not competent to testify as a witness against the defendant. 
Woods v. The State, 76 Ala. 35: 3 Greenl. Ev. $$ 335-37. 


Tros. N. MeCre.tax, Attorney-General, and Tiros. M. 
Prrers, contra, cited Arehb. Cr. Pl. 109; 1 Phil. ot 401, 408; 
1 Greenl. Ev. $§ 219, 220; Aaron v. The State, 37 Ala. 106; 
Caroline v. The State, 23 Ala. 28; Hing v. The State, 40 Ala. 
314: Clarissa v. The State, 11 Ala. 57; Wyatt v. The State, 
25 Ala. 9; Joe v. The State, 38 Ala. 422: Mose v. The State, 
36 Ala. 211: Adkin v. The State, 35 Ala. 339; Bob v. The 
State, 32. Ala. 560. 











428 SUPREME COURT (Dec. Term, 
(Owen vy. The State. | 

STONE, C. J.—The rule is clearly settled in Alabama, as 
elsewhere, that confessions can not be given in evidence against 
a person charged with crime, until they are first shown to the 
satisfaction of the court to have been voluntarily made. Any, 
the slightest menace, or threat, or any hope engendered or en- 
couraged that the prisoner's case will be lightened, meliorated, 
or more favorably dealt with, if he will confess—either of these 
is enongh to exclude the confession thereby superindueed. 
Any words spoken in the hearing of the prisoner, which may, 
in their nature, generate such fear or hope, render it not only 
proper but necessary that confessions made within a reasonable 
time afterwards shall be excluded, unless it is shown by clear 
and fall proof that the confession was voluntarily made, after 
all trace of hope or fear had been fully withdrawn, or explained 
away, and the mind of the prisoner made as free from bias and 
intimidation as if no attempt had ever been made to obtain 
such confessions. And when a confession has been onee ob- 
tained after appliances of hope or fear, any subsequent con- 
fession must alike be excluded, until the prisoner’s mind is 
fully and clearly disabused in the manner suggested above, and 
until it is fairly explained to him that the confession previously 
made can not harm him, nor be given in evidence against him. 
Less than an entire obliteration of all ground of hope or fear 
previously engendered will not meet the severe requirements 
of the law: and trial judges could not well be too strict in the 
enforcement of this rule. We need not elaborate this doctrine. 
It has been so fully declared, that further comment is unneces- 
sary.— Porter v. The State, 55 Ala. 95; Brister v. The State, 
26 Ala. 107; 2 Lead. Cr. Cas. 113; Redd v. The State, 69 Ala. 
255; Aelly v. The State, 72 Ala. 244; 1 Greenl. Ev. § 214. 
Under these rules, all the confessions of the prisoner proved 
against him were improperly admitted. 

Between the time of the alleged commission of the offense 
and the trial in the Cireuit Court, the prisoner and his wife. 
Celia Owen, were divorced, the one from the other. She was 
offered as a witness against defendant; her competency was 
objected to, the objections overruled, and she was allowed to 
testify. Her testimony did not disclose any conversations she 
had had with the prisoner, nor any declarations made by him. 
It related to conduct of the prisoner on the night of the alleged 
burglary, and afterwards—all during the time : they were living 
together as husband and wife. Some of her statements relate 
to conduct of his, which would not likely have come to her 
‘knowledge in its ‘details, if they had not been husband and 
wife. As to other portions of her statements, they came to 
her knowledge merely by the circumstance of her presence, 
and do not appear to have resulted from the relation she sus- 
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tained to him, farther than that relation caused or contributed 
to her presence at the time and place of their occurrence. 

There is a well defined rule of law, that any transaction or 
communication between husband and wife, which does not on 
its face appear to have been intended to be public, or to become 
so, is shielded by the sacredness of the relation from the public 
eve; and neither is a competent witness to testify as to such 
transaction or communication, when the interests of the other 
are involved. This rule rests on the ground of public policy, 
and stands unchanged, even after the marriage relation is dis- 
solved by the death of one of the parties, or by judicial sen- 
tence. When, however, the conduct or transaction is in no 
sense traceable to their relation of husband and wife and the 
confidence it inspires, but in its nature is as likely to have oc- 
eurred before the public as in private, there are authorities 
which hold that, after the marriage is dissolved, the parties, or 
survivor, as the case may be, are competent, in civil cases, to 
testify for and against each other.— Beveridge v. Minter, 1 
Car. & P. 364; s.¢.. 11 Eng. C. L. 421; Adgell v. Bennett, 

Vt. 534: Wottrich v. Freeman, 71 N. Y. 601; Coffin v. 
Jones, 13° Pick. 441; Patton v. Wilson, 2 Lea (Tenn.), 101, 
112; Stanford v. Murphy, 63 Ga. 410; Brown v. Wood 
(on merge 121 Mass. 137: Westerman v. Westerman (on 
statute), 25 O. St. 500. See, also, Aveson v. Ld. Ninnard, 
6 East, 132; Raynes v. Bennett, 114 Mass. 434. 

The following cases are variant from the foregoing: Stern v. 
Bowman, 13 Pet. 209; Robin v. Ning, 2 Leigh, 140; Terry 
ve. Belcher. Bailey, S. C. 568: Barnes v. Camack, 1 Bar- 
hour, 392; Succession of Anne, 33 La. An. 1317; Doker v. 
Hasler, Ryan & Moody, 198; s. c., 21 Eng. C. L. 416. Con- 
sult, also, the following authorities: Woods ». State, 76 Ala. 
35; 1 Greenl. Ev. §§ 254, 334, 335, 337; Whart. Cr. Ev. 
§ 400. This rule, as applicable to civil cases, is laid down in 
(rordon v. Tweedy, 71 Ala. 202. 

In the ease of The State v. Jolly. 3 Dev. & Bat. Law, 110, 
the doctrine was considered in reference to a State prosecution ; 
and it was held that the husband, though divorced from his 
wife, was incompetent to prove criminal conduct on the wife's 
part. No question of confidence, growing out of the marriage 
relation, appears to have been presented in that case. It was 
rested on general principles of public policy. 

In favor of the North Carolina decision, and of the doctrine 
of absolute exclusion in State prosecutions, we can well im- 
agine that very embarrassing questions might arise on cross- 
examination, which would necessarily result in eliciting only 
garbled statements of fact, or of tearing away the veil, which 
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hides from public gaze the sacred contidences which subsist 

between husband and wife. The testimony should not have 


been admitted. 
Reversed and remanded. 


Cross v. The State. 
Indictment for Living in Adultery. 


1. Proof of former conviction.—Under an indictment for living in 
adultery, the record of a former conviction is not admissible as evidence 
without the indictment on which it was founded, so that the court may 
see that the offense was committed with the same person (Code, § 4184) ; 
and if the indictment is not produced, the court can not consider the 
former conviction for any purpose. 

2. Waiver of trial by jury.—A waiver of a trial by jury, being the 
renunciation of a valuable constitutional right, must be strictly con- 
strued; and it will be held, ordinarily, to apply only to the particular 
trial at which it is made. 

3. NSolicitor’s signature to indictment.—An indictment will not be 
struck from the files because it is not signed by the solicitor, his signa- 
ture not being essential to its validity. 

4. Deputy-solicitor’ s appearance he fore grand juru, and signature to 

indictment. —An indictment will not be struck from the files, on motion, 
because it was drafted by the deputy-solicitor, nor because he appeared 
before the grand jury during their investigation of the case. 
5. Living in adultery; evidence of prior acts not cove red by indictment. 
Under an indictment for living in adultery, evidence having been ad- 
duced tending to show an adulterous intercourse between the parties 
during the period covered by the indictment, proof of acts or conduct 
prior to that time may be received, without regard to the sufficiency of 
the other evidence to authorize a conviction. 


From the County Court of Jackson. 

Tried before the Hon. Joun B. Tatty. 

The indictment in this case was found at the June term, 
1883, of the Cireuit Court, and charged the defendant with 
living “in a state of adultery or fornication” with Clarissa 
Bass. The case having been transferred to the County Court 
fur trial, the defendant submitted a motion to strike the indiet- 
ment from the files, “* because it was never submitted to the 
grand jury by the prosecuting ofticer of the State, but on the 
contrary, although it purports to be signed by H. C. Jones, the 
solicitor of said circuit, it was in fact not signed by him, nor 
by any one lawfully authorized to sign his name to the indict- 
ment; that R. W. Clopton was before the grand jury during 
the investigation of the case, and drew the indictment, and 
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submitted it to the grand jury, as the agent or deputy of said 
Jones, and in is absence; and that said Jones knew nothing 
about said indictment, until he found it on file in this court.” 
The court overruled and refused the motion, and the defend- 
ant excepted. 

At a former term of the court, as the judgment-entry and 
the bill of exceptions each recites, the defendant waived a trial 
by jury; but, when the case was called for trial at the July 
term, 1885, he demanded a trial by jury; “which the court 
refused to grant, because there was no jury impanelled for that 
day or the next, but consented that a jury be summoned ¢n- 
stanter by the sheriff. The defendant objected to be tried by 
a jury so summoned, and insisted on his right to be tried by a 
jury regularly summoned and organized for the trial of causes 
in said court ;” and he excepted to the overruling of his mo- 
tion and objection. The case was tried by the court without 
a jury. 

During the progress of the trial, as the bill of exceptions 
further shows, the State introduced evidence tending to show 
an adulterous intercourse between the defendant and _ said 
Clarissa Bass during the summer of 1882, and also acts of in- 
timacy or familiarity between them prior to that time. To the 
admission of this latter evidence the defendant objected, be- 
cause the acts occurred more than twelve months before the 
tinding of the indictment; and he excepted to the overruling 
of his objection. The State also offered in evidence “the 
record of a judgment of the Cirenit Court of said county, 
rendered on the 26th February, 1877,” which showed that the 
defendant, having pleaded guilty to an indictment then pend- 
ing against him, was fined S100. The defendant objected to 
the admission of this record as evidence, * because it was not 
shown for what offense said tine was assessed and said judg- 
ment rendered ;* and he excepted to the overruling of his ob- 
jection. On all the evidence adduced, the court rendered 
judgment against the defendant, finding him guilty as charged, 
and imposing a tine of 8300. “In response to a question by 
defendant’s counsel, the court stated that the tine imposed was 
the lowest fine, as this was the second offense; that the court 
considered the indictment upon which the former conviction 
was had as in evidence, though it was not read. When it was 
proposed to offer it, it was not in court, and the clerk was in- 
structed to get it.” To the judgment of the court, on these 
facts, the defendants excepted. 


Humes, Gorpon & Suerrey, and R. C. Hun, for appellant, 
cited Stedham v. Stedham, 32 Ala. 525; Martin v. Hing, 
(2 Ala. 354; Judge v. State, 8 Geo. 173; Mosseau v. Veeder, 
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2 Oregon, 113; Williams v. Com., 91 Penn. St. 493; Rogers 

v. State, 33 Ind. 543: Blevins v. State, 68 Ala 92: -eople v. 

Sharp, 53 Mich. 525 


T. N. MeCietianx, Attorney-General, for the State, cited 
et YU. The State. 75 Ala. 14: a we. The State. 
52 Ala. 24: Blevins v. The State, 68 Ala. 95; Code, § 4184. 

SOMERVILLE, J.—The evidence set out in the bill of ex- 
ceptions fails to show the relevancy of the record of the judg- 
ment of the Cirenit Court of Jackson county, showing a con- 
viction of the defendant, in February, 1877, upon his own plea 
of guilty, of some offense, the nature of which is not made to 
appear. In the absence of the indictment, upon which the con- 
viction is based, we can not know whether it was for the act 
of living in adultery with the same person implicated in the 
present case or not, or whether it was for an offense of an en- 
tirely distinct nature. This is very material, in view of the 
existing statute, which punishes a second conviction for living 
in adultery with the same person with a severer penalty as an 
aggravated offense.—Code, 1876, § 4184. The court, it is said 
in the record, considered the indictment as in evidence, though 
it was not read, nor was it before the court at the time. This 
statement gives us no information as to the crime charged by 
it. Nor did the court have any authority to consider anything 
as in evidence which was not so in fact, unless upon the admis. 
sion or agreement of the parties, or their counsel. It may be 
that valid objections existed to the introduction of the paper in 
evidence, had it been produced ; and the defendant had a right 
to inspect it. with the view of interposing such objections. The 
court erred in admitting the judgment, under the facts shown 
by the record; and for ‘this error, the judgment in the present 
case must be reversed. 

We need not decide whether the defendant, under tiie facts 
of this case, so far waived his right of trial by jury as to justify 
the judge of the County Court in proceeding to try the cause, 
under the provisions of the act of February 9, 1881, regulating 
the trial of <?—* in Jackson county.—Acts 1880-81, 
pp. 232, 233, § 4. Conceding that such was the case, all we 
decide is, that the agreement to waive the right of trial by 
jury must, ordinarily, » be construed to apply only to the partie. 
ular trial at which it is made. Such a waiver is a renunciation 
of a valuable constitutional right, and must be strictly con- 
strued. It may well be supposed, that a defendant would be 
perfectly willing for a particular judge to try him, when he 
would not risk his successor ; or, that he would be willing to 


be tried the first time by a judge, when he would not submit 
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to a second trial by the same judge, after such officer had con- 
victed him one or more times, so that the judicial mind might 
not afterwards be perfectly free from the influence of a bias 
created by the circumstances of such previous conviction. 
This would be sufticient ground for the challenge of a juror, 
and ought not to be considered as waived in the case of a 
Indge. at least on doubtful implication.— Martin v. Hing, 

Ala. 354; Stedham v. Stedham, 32 Ala. 525; Benbow ». 
Robbins. 63 N. C. 499. 

The motion to strike the indictinent from the file was sup- 
ported by no sufficient reason, and was properly overruled. 
The signature of the solicitor of the cirenit, as often held, 
was unnecessary to its validity as a lawful indictment.— //olley 

The State, 75 Ala. 14: Ward v. The State, 22 Ala. 16. Nor 
was it material that the deputy-solicitor, without otherwise in- 
terfering, was before the grand jury during the investigation 
of the cause, or that he drafted the ‘indictment, and submitted 
it to them for their action. These facts did not justify the 
striking the indictment from the file, or otherwise vitiate it. 
Blevins v. The State, 68 Ala. 92. 

The evidence, in our opinion, tended to show an adulterous 
intercourse between the parties during the period of time cov- 
ered by the indictment, whatever our view may be as to its 
suflicieney or insufticiency to authorize a conviction, unaided 
by other facts. This being the case, it is well settled, that 
proof of acts anterior to the time covered by the indictment 
could be adduced, to explain or throw light upon other acts of 
a like nature within such period, or, as is sometimes said, for 
the purpose of proving an adulterous disposition in the persons 
impheated.—2 Green]. Ev. (14th Ed.) $ 47; A/sobrooks v. The 
State, 52 Ala. 25; Com. ». Horton, » Gray, 354; Thayer v. 
Thayer, 101 Mass. 111. 

We discover no other error in the admission of evidence 
than the one mentioned above. For this error, the judgment 
of conviction must be reversed, and the cause remanded. 


Collins v. The State. 
Indictment for Perjury. 


® Bastardy ; suflier weney of ‘ ‘complaint and warrant.—A warrant of ar- 

rest issued by a justice of the peace, which, following the affidavit or 

complaint on which it was founded, states ‘‘that the offense of bastardy 
2S 
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has been committed, and that A. B. is guilty thereof,’ is void on its 
face, and will not support proceedings under the bastardy statute. 
2. Perjury; false oath in void judicial proceeding.—An indictment for 
perjury will not lie against a witness who swore falsely on the trial of a 
void judicial proceeding. 


From the Cireuit Court of Bullock. 

Tried before the Hon. H. D. Crayon. 

The defendant in this case was indicted for perjury, alleged 
to have been committed during his examination as a witness 
on the trial of one Albert Bell, before a justice of the peace, 
under a charge of bastardy preferred against him on the com 
plaint of Mattie Bean; “the matter so sworn to being mate- 
rial, and the testimony of said Wiley Collins being willfully 
and corruptly false.” On the trial, when the affidavit (or com- 
plaint) and the warrant of arrest, in the bastardy proceeding, 
were offered in evidence on the part of the State, the defend- 
ant objected to their admission, and duly excepted to the over- 
ruling of his objection; and this ruling is here assigned 
error. 


T. N. MeCietian, Attorney-General, for the State. 


CLOPTON, J.—On complaint being made by affidavit of 


Mattie Bean, that the offense of bastardy was committed, and 
that Albert Bell was guilty thereof, a warrant, following the 
complaint in the description of the offense, was issned, under 
which he was arrested. On the investigation before the jus- 
tice of the peace, the defendant was sworn and _ testified as a 
witness. The indictment charges him with committing per- 
jury, while so testifying. W hile a proceeding in a case of 
bastardy partakes of the nature of both a criminal prosecution 
and a civil suit, and is regarded as gvas/-criminal, bastardy is 
not a public offense, as public offenses are defined and classi- 
tied by the statutes.—State v. Hunter, 67 Ala. 81; Smith v. 
State, 73 Ala. 11; Satterwhite v. State, 28 Ala. 65. A pro- 
ceeding in bastardy ean only be commenced before a justice of 
the peace. His jurisdiction is statutory, and depends on the 
existence of the preliminary facts—that a woman, who is un- 
married, and who is pregnant with, or has been delivered of : 

bastard child, in the county in which the justice acts, com- 
plains on oath, accusing a particular person of being the father 
of such child, Though the complaint need not set forth the 
jurisdictional facts, and their existence may be determined by 
‘ other evidence, it is requisite to the jurisdiction of the justice 
to issue the warrant, that their existence be ascertained, and 
be shown on the face of the proceedings, either in the com- 
plaint, the warrant, or elsewhere.— Williams v. State, 29 Ala. 9; 
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Code, § 4071. The warrant is void on its face. It does not 
state an offense by name, or so that it can be clearly inferred ; 
and neither of the jurisdictional facts, essential to support a 
proceeding in bastardy, nor their determination by the justice, 
appears on the face - the proceedings.— Noles v. State, 
24 Ala. 672; Counts v. Harlan, at present term; Zhrash v. 
Bennett, 57 Ala. 156. 

The oath administered to the defendant on the investigation 
before the justice of the peace, was not an oath authorized by 
law. No oath taken before an officer administering justice 
under color of authority, which is in fact unwarranted and 
void, can, though false, amount to perjury. “A suit which is 
actually void and null, from want of jurisdiction, or other in- 
curable defect, is not one in which perjury can be committed.” 
2 Whar. Crim. Law, § 1272; 2 Bish. Cr. Law, § 1028; Code, 

$4113; Banks v. State, 28 Ala. 14 

The judgment must be reversed; and as it is evident the 
defendant can never be convicted, an. order will be made 
quashing the indictment, and discharging the defendant. 


Birge v. The State. 


Indictment for Living in Adultery. 


1. JIlushand and wife, as witnesses for or agaimst each other.—Under 
an indictment against two persons for living together in adultery (Code, 
9 4184), the husband of the woman is not a competent witness for the 
man, When both are on trial together under the plea of not guilty. 


From the Cireuit Court of Dale. 
Tried before the Hon. H. D. Cruayron. 


STONE, C. J.—The defendant, a man, together with an- 
other, a female, were indicted under section 4184 of the Code 
of 1876, for living together in adultery. They were on trial 
together under the plea of not guilty. The husband of the 
female defendant was offered as a witness for the male defend- 
ant, and rejected by the court as incompetent to testify. This 
is the sole question this record presents. 

“ITusband and wife can not be witnesses for one another, 
nor regularly against one another: nor for or against any other 
person indicted and tried jointly with the husband or wife, for 
a joint offense. - - This inadmissibility is based on general 
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questions of social policy, and is not abrogated by the statutes 
enabling a defendant to be examined in his own behalf.” 
Whar. Cr. Law, § 767: Whar. Cr. Ev. § 400, and n. 3; Wood 
The State, 76 Ala. 35. 
The principle stated above is eminently applicable to the of- 
fense charged in this case. The offense can not be committed 
without the concurring, guilty participation of the two defend- 


ants. If one is guilty, the other must be, althongh one may 
be acquitted for defect of proot, while the other is convicted 
on testimony which tends to criminate only the one. A con- 
fession would be testimony of this class. Any testimony 
tending to exeulpate one defendant, must nee vessarily tend to 
exculpate the other. Positive testimony in favor of the one 
must, in the nature of things, be testimony in favor of the 
other. 
The judgment of the Circuit Court is aftirmed. 


Stewart v. The State. 
[ndictment for Murder. 


1. Evidence of former dificulty.—The prosecution having proved the 
fact of a previous difliculty between the defendant and a kinsman of 
the deceased, on the morning of the homicide, the defendant can not be 
permitted to prove the details of that difculty, nor to show who was 
the aggressor. 

2. Eweulpatory declarations of defendant, as to peaceable intentions. 
The defendant’s own declarations, made a year or more before the 
homicide, as to his peaceable intentions for the future, are not compe- 
tent evidence for him for any purpose. 

3. Declarations of deceased ineulpating himself.—The declarations or 
admissions of the deceased, as to his being in fault in striking the de- 
fendant, made about one hour after the difficulty, are too remote to 
constitute any part of the res geste; and not being made under cir- 
cumstances which would render them admissible as dying declarations, 
they are not competent evide vee for any purpose. 

4. Statements of defendant as witness.—The defendant, testifying as a 
witness for himself, can not be permitted to state his motive, intention, 
or mental status ; as, that he ‘‘was in a fright,’’ when he crossed the 
street just before the difficulty ; or, that he ‘‘did not come to town that 
morning with any purpose to engage in a difficulty, or to get into trouble 
with any of the W.’s,”’ the family of the deceased; the general rule 
applying, which forbids a witness to state his motive, belief, intention, 
_or state of mind, when secret and uncommunicated. 

5. Reading extracts from adjudged cases to jury.—Counsel may read 
to the jury, in the presence of the court, as part of their argument, ex- 
tracts from the published decisions of this court, when pertinent to the 
questions involved in the case, and containing correct expositions of 
the law. 
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6. Homicide provoked by blow.—A blow in the tace with the hand, 
intentionally inflicted by the deceased on the defendant, may constitute 
provocation sufficient to reduce the killing from murder to manslaughter, 
even if perpetrated with a deadly weapon; provided the jury are satis- 
tied, from a consideration of all the facts and circumstances, that the 
killing was prompted by the sudden heat of passion excited by the 
blow, and was not the offspring of malice, express or implied, or of a 
design previously formed; but, if the Cef 2¢ant induced and sought for 
the provocation, in order to afford him an opportunity to execute his 
malice or previously formed design, the provocation is no defense, and 
he is guilty of murder. 


From the Cirenit Court of Blount. 

Tried before the Hon. James AIKEN. 

The defendant in this case, William L. Stewart, was in- 
dicted for the murder of William W. Whorton, by stabbing 
or cutting him with a knife. A trial was had on issue joined 
on the plea of not guilty, which resulted in a verdict finding 
the defendant guilty of murder in the second degree, and sen- 
tencing him to continement in the penitentiary for the term of 
fifteen years. The killing occurred ou the streets in the town 
of Summit, on the morning of Christmas, 1884, the deceased 
dying on the Monday following. The State proved on the 
trial, as the bill of exceptions states, “that the defendant had a 
difficulty, an hour or more before the difficulty with the de- 
ceased, with one John P. Whorton, who was a nephew of the 
deceased ; that this ditticulty occurred in the store of Trice & 
Noble, the deceased then being at his dwelling about two hun- 
dred yards distant; that the deceased afterwards came down 
from his dwelling, cursing and swearing, talking lond and 
angrily in the hearing of the defendant, who remained in the 
store, and said nothing; that the deceased then turned and 
walked back towards his own store, when defendant came 
out of the store of Trice & Noble, and started across the street 
in the direction of Williams’ store on the other side of the 
street ; that the deceased discovered him, and turned back, and 
they advanced towards each other; that some words then passed 
between them, which were stated in different language by the 
several witnesses, when the deceased struck the defendant in 
the mouth with his fist, cansing the blood to flow, and the de- 
fendant immediately stabbed him witha pocket-knife which he 
held in his hand.” The evidence for the State tended to show 
that the defendant had the open knife in his hand when he 
came out of the store, “with the blade under his coat-sleeve, 
and the handle covered by his hand; while the defendant’s 
evidence tended to show “that he did not have his knife open 
and concealed, as testified by some of the State witnesses, but 
jerked it out of his pocket as the deceased advanced towards 
him.” It was proved that the deceased was a large and pow- 
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erful man, weighing over 220 ths., while the defendant 
weighed about 145 ths.; that the deceased was overbearing 
when drinking, and that he was drinking that morning. 

The defendant proposed to prove that, as he rode into town 
that morning, John P. Whorton saw him coming, used abusive 
words about him, and declared his intention to whip him; 
and that afterwards, when he had entered the store of Trice & 
Noble, said John P. Whorton “made a murderous and wholly 
unprovoked attack upon him with a billet of wood.” The 
court excluded each part of this evidence, on objection by the 
State, and the defendant excepted. The State introduced evi- 
dence of threats made by the defendant, “in the last two or 
three years, and within three or four months of the killing, at 
divers times, and to divers persons, declaring his intention to 
kill the deceased :” and the defendant adduced evidence show- 
ing that he was drunk when he made these threats, and that 
he had never attempted to carry them into execution, though 
having frequent opportunities. In this connection, the de- 
fendant offered to prove declarations made by him to two dif- 
ferent persons, in November and December, 1854, to the effect 
“that he had had a great deal of trouble in law, and intended to 
keep out of difficulties for the future, if he could avoid them,” 
and particularly to avoid any diffienlty with the deceased. 
The court excluded this evidence, on objection by the State, and 
the defendant excepted. The defendant offered to prove, also, 
“that the deceased, within less than one hour after he was 
stabbed, said that he had struck the defendant in the mouth, 
that he was in fault, and that he did not want the defendant 
prosecuted.” The court excluded this evidence, on objection 
by the State, and the defendant excepted. The defendant, 
testifying as a witness for himself, ‘stated that when he came 
out of the store of Trice & Noble, and started across the street, 
he was in a fright;” also, “that he did not come to town in the 
morning of the difficulty with any purpose to engage in any 
difficulty, or to get into trouble with any of the Whortons.” 
On objection by the State, the court excluded each of these 
statements as evidence, and the defendant excepted. 

The court perinitted the solicitor to read to the jury, “in the 
hearing of the court, as part of his remarks and argument,” 
an extract from the published opinion of this court in the case 
of Mitchell v. The State, 60 Ala. 28, being a part of the first 
paragraph, and commencing with these words: ‘We can not 
here declare or detine all the acts and the protean forms of 
human conduct which evidence this formed design,” &e. The 
defendant excepted to the action of the court in permitting 
this to be done. 
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The defendant requested several charges to the jury, which 
the court refused to give, and among them the following: 
“(5.) Malice aforethought implies a mind under the sway of 
reascen, Passion and malice are not consistent motive powers. 
If, therefore, the jury believe from the evidence that the de- 
fendant stabbed the deceased, not from malice, but from sud- 
den passion aroused by a blow given him in the face or mouth 
by the deceased, then the defendant would not be guilty of 
murder in either degree.” To the refusal of this charge the 
defendant excepted. 


Hewrrr, Warker & Porrer, for the appellant. 
Thos. N. McCietian, Attorney-General, for the State. 


SOMERVILLE, J.—1. The Cirenit Court properly ex- 
cluded the evidence relating to the detailed circumstances of 
the alleged difticulty between the defendant and J. P. Whor- 
ton, who was a kinsman of the deceased, which oceurred on 
the morning of the killing. The State had proved the fact of 
this difficulty, to show malice. It was irrelevant to prove the 
details of it, or to show who was the aggressor.— McAnally v. 
Stute, T4 Ala. 9; Garrett v. State, 76 Ala. 18. 

2. The declarations made by the defendant, a year or more 
previous to the killing, as to his peaceable intentions for the 
future, and his indisposition to engage in difficulties, were 
mere hearsay evidence, and were therefore imadmissible. 
Martin v. State, 77 Ala. 1 

3. Nor do we see any error in excluding what the deceased 
said about one hour after the difficulty, as to his being in fault 
in the matter of striking the defendant. This is too remote to 
be any part of the ves gest, nor is it shown to have been a dy- 
ing declaration. Neither the State nor the defendant, in a 
criminal prosecution, can be prejudiced by such exc-parte state- 
ments of the deceased, or of a prosecutor.—Sylvester v. State, 
71 Ala. 17, 24. 

4. It was not competent for the defendant to testify as to 
his mental status just prior to the difficulty, alleging ‘that he 
was “in a fright.” It is well settled in this State, whatever 
the rule may be elsewhere, that witnesses are not permitted to 
testify to their motive, belief, intention, or state of mind, when 
secret and uncommunicated. Such mental status, when rele- 
vant, is a matter of inference to be determined by the jury 
from the tacts in evidence, both in civil and criminal cases. 
MeCormick v. Joseph, 77 Ala. 236; Burke v. State, 71 Ala. 
383. The same principle would exclude the defendant's denial 
of any purpose to engage in a difficulty with the Whortons, 
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when he went to Summit the morning of the day when the 

killing occurred. 

5. We can perceive no valid objection to the practice of 
the Cirenit Court, indulged in this case, of permitting coun- 
sel to read to the jury, in the hearing of the court, and as a 
part of their argument, extracts from the decisions of this 
court, which are pertinent to the questions of law and fact 
involved in the case on trial, and are correct expositions of the 
law. It would certainly be proper for the court to allow any 
principle of law to be read by counsel to a jury, which the 
court itself could give in charge to them without legal objec- 
tion. The rule might be stated in even stronger terms, but 
the necessities of the case do not require it. 

There is nothing in the other objections to the rulings of 
the court on the evidence. We discover no error in any of 
them. 

6. There can be no doubt of the fact, that a blow in the 
face with the hand, intentionally inflicted by one person on 
another, may constitute a provocation adequate to reduce a 
homicide from murder to manslaughter, even when sich kill- 
ing is perpetrated with a deadly weapon. This, however, 
necessarily depends upon the varying circumstances of each 
particular ease. If the killing is prompted by the sudden heat 
of passion, excited by the provocation, ‘being immediately per- 
petrated on its occurrence, and is not the offspring of malice, 
express or implied, or of a previously formed design—a term 
which embraces the idea of deliberative maliee—the crime 
may be manslaughter, but can not be murder, in either the 
tirst or second degree. And, on the contrary, if the killing 
is done from malice, or is executed pursuant to a previously 
formed design, which necessarily implies malice, it can not 
be imputed to spring from that sudden heat of passion, which 
dethrones, or obtains a mastery over the reason; and if unlaw- 
ful, it will, under these circumstances, be murder. A_provo- 
vation will avail nothing, however, if it is sought for and in- 
duced by the act of the defendant, in order to afford him an 
opportunity to execute his malice. In such a ease, he acts 
from malice, whatever may be the extent of his passion at the 
moment of the killing. 

Under these views, the fifth charge requested by the de- 
fendant should have been given, and was improperly refused 
by the Cirenit Court. Taken in connection with the evidence, 
it announced a correct proposition of law, and was not mis- 
leading. The other rulings we need not consider, except to 
make the following observations, which will be a sufticient 
guide, in connection with what we have said above, upon 
another trial. 

VOL. LXXVuI. 
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Whether the defendant acted from the one or the other of 
these motive powers—from the sudden heat of passion, or 
from malice or formed design—is a question purely of fact for 
the jury. They should consider, on the one hand, the nature 
of the provocation, with its tendency to negative premedita- 
tion and malice; the apparent suddenness of the affray, and 
the other circumstances which tend to show that passion may 
for the moment have obtained the mastery over reason in the 
defendant’s mind. On the other hand, they should consider 
the evidence tending to prove the existence of an old grudge 
between the combatants, the nature of the weapon used in the 
killing, and its alleged previous concealment by the defendant 
before entering upon the tight, if they believe this to be true, 
with all the other facts which tend to show that, in perpe- 
trating the killing, the defendant acted from malice or formed 
design, and not from the sudden heat of passion excited by the 
blow reeeived by him from the hand of the deceased. 

If the jury entertain a reasonable doubt as to whether the 
defendant acted from the one or the other of these motive 
powers, they should give the benetit of such doubt to the de- 
fendant, so as to reduce the crime to the mitigated or lesser 
grade. 

The judgment is reversed, and the cause remanded. In the 
meanwhile, let the prisoner be retained in custody, until dis- 
charged by due process of law. 


Ward ¢«. The State. 
Indictnu nt for Murder. 


3 Special renire at special term.—When a special term is called and 
held for the disposal of business generally, for which regular juries are 
required, they must be drawn, summoned and organized as at a regu- 
lar term; and if a capital case is tried, a special ren/re must be drawn, 
including the regular jury, as at a regular term. But, when a special 
term is called and held for the trial of a single capital case, a special 
renive of fifty persons must be summoned (Code, § 4739), and a jury 
must be organized from them for the trial, with talesmen if necessary. 

2. Dying declarations. —Dying declarations are admitted as evidence 
with great caution, and the primary facts on which their admissibility 
depends are closely scrutinized; but, when it clearly appears that they 
were made under a conviction of impending death, as determined by 
all the attendant circumstances at the time, though the declarant may 
not have expressed in words his belief that he must soon die, the court 
ao admit them, leaving the jury to judge of their weight and cred- 
IDMIitv. 
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3. & vplanators " charge as to considering all the evidence .—The court 
having charged the jury, on the request of the defendant, that, if the 
evidence as to any material fact is equally balanced, they must lean to 
the side of mercy, and decide that fact in faver of the defendant,—may 
further instruct them, in explanation, that they must consider all the 
evidence in deciding on the guilt or innocence of the defendant. 

4. Charge in favor of excape of the innocent.—In reply to the asser- 
tion of counsel, in argument, ‘that the law says it is better that ninety- 
nine guilty persons shall escape than that one innocent person shall 
suffer,’’ the court may instruct the jury, that this proposition is not 
correct—that the policy of the law simply is, that the innocent shall go 
free, and that the guilty shall be punished. 


From the Cirenit Court of Dale. 

Tried before the Hon. Hl. D. Crayon. 

The defendant in this case, William J. Ward, was indicted 
for the murder of Jacob J. Parmer, by shooting him with a 
pistol; and being tried on issue joined on the plea of not 
guilty, was convicted of murder in the first degree, and sen- 
tenced to be hanged. The trial was had ata special term of 
the court, commencing on the 7th July, 1884, which was held 
under an order of the presiding judge of the court, made on 
the 12th April, 1884, and duly published. The special term 
was called, as recited in the order, “ for the trial of said William 
J. Ward under said indictment; and it was further ordered, 
as therein recited, * that tifty competent jurors be drawn and 
summoned, as provided by law, for said trial.” On the organ- 
ization of the jury, the entire panel having been exhausted 
before the jury was complete, two talesmen were summoned, 
from which to supply the deticiency ; and one of these having 
been drawn, and accepted by the State, the defendant claimed 
the right to challenge him peremptorily, although he had 
already peremptorily challenged twenty-one, “on the ground 
that his right to peremptory challenges was not limited when 
the list of jurors regularly drawn and summoned was ex- 
hausted.” The court refused to permit this challenge, and 
the defendant excepted. The bill of exceptions does not show 
any other objection to the jury as organized. 

It was proved on the trial that the deceased was shot on the 
night of 6th September, 1883, while riding from the village of 
Echo, in the direction of his home, towards Newton. He re- 
ceived two shots, one in the back, and the other in the right 
shoulder, and died during the night from the effect of the 
wounds, before the arrival of a physician. The shooting oc- 
curred near the house of Charles Brannon, who heard the shots 
tired, and cries of distress immediately afterwards, and heard 
the deceased fall from his horse; and having procured the as- 
sistance of William Woodham, who lived about a mile distant, 
they went to the spot where the deceased was lying, and carried 


him to his own house, with the aid of several other persons 
VoL. LXXxVIII. 
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who came up. When found, the deceased was lying on the 
ground, with his head on his arm, very bloody, groaning, and 
apparently in great pain. In reply to questions, he stated 
“that Bill Ward shot him; that,Ward rode up behind him, 
and asked who he was, and, being told his name, shot him, first 
in the back, and then in the shoulder.” These statements, 
which were repeated to several persons, were offered in evi- 
dence as dying declarations ; and to show their competency, the 
State proved by the several persons who were present the con- 
dition and appearance of the deceased at the time, and his de- 
clarations at different times during the night. To Brannon and 
Woodham, when they first found him, he said, * / can’t stand 
it.” or * 1 can’t stand it long; and asked them to help him; 
and when being carried home, he said, * Boys, you dowt know 
what a fe Lam in;” “Lecan't stay with you much longer.” 
Woodham asked him what physician should be sent for, and he 
said Dr. Smisson. He was spitting blood, complaining of 
great pain, and several times exclaimed “ Lord, have mercy.” 
Woodham further testified, * that he never heard Parmer say 
he would die, nor others say so in his hearing.” The de- 
fendant objected to the admission of the statements as dying 
declarations, and duly excepted to the overruling of his ob- 
jections. 

“The court charged the jury, on request of the defendant, 
that where the “evidence is equal, or nearly so, in the proof 
of any fact tending to show the innocence or guilt of the de- 
fendant, the jury must lean to the side of merey, and decide 
the fact in question in favor of the defendant. Thereupon, 
the solicitor requested the court, in writing. to charge the jury, 
that they must consider all the evidence in the case; which 
charge the court gave, and the defendant excepted.” 

“Counsel having stated to the jury, in argument, that the 
law says it is better that ninety-nine guilty persons shall escape 
than that one innoe ent person shall suffer, the court instructed 
the jury as follows: * You have been told that the law is, that 
it is better that ninety- nine guilty men shall escape than that 
one innocent man shall suffer. No, gentlemen, the law does 
not institute such comparisons. The object of the law simply 
is, that it is better for the guilty to be punished, and the inno- 
cent to go unpunished, and there it stops on that subject."” To 
this charge the defendant excepted. 

In another part of the written charge to the jury, the court 
used the following language: “And here, too, we see his ven- 
erable father, and his loving mother, who causes us to regard 
ler noné the less that her deep solicitude has betrayed her into 
a serious indiscretion ;” and to this part of the charge the de- 
fendant excepted. ‘In regard to this exception,” the bill of 
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exceptions states, “it is proper to state, that it was preceded 
and followed by other allusions to the incidents of the trial, 
and thus concluded: * But, gentlemen, we have nothing to do 
with these things, or what others may think should be your 
verdict... It is proper to state, also, that after the testimony 
was closed, and one speech had been made for the prosecution, 
it being then near one o'clock, the court announced that a recess 
of one hour would be taken, and nearly all persons in the room 
had risen from their seats, when the attention of the court, 
still in his seat, was called to the mother of the defendant, who 
was talking to a juror. The court required the juror, under 
oath, to state what she had said to him: and the juror stated, 
that she told him the man who killed Parmer had never been 
suspected, and had left the country. The court ordered the 
sheriff to take charge of her, but ordered her discharge an 
hour afterwards.” 


Oates & Cowan, W. D. Roperrs. J. W. Fosrer, and W. E. 
Maceopry, for the appellant. 


Tuos. N. MeCiettanx, Attorney-General, for the State. 


CLOPTON, J.—The statute provides, that a judge of the 


Cireuit Court may hold a special term, whenever, in his 
opinion, necessary. At such special term, he may try and dis- 
pose of all causes, civil and criminal, that may come before the 
court, and do and perform all the business of the court, as at a 
regular term; but the business shall be disposed of in the order 
the court may direct.—Code, § 652. The defendant was tried 
at a special term, which was ordered by the judge specially for 
his trial, and for no other business. The names of tifty per- 
sons were drawn, and they were summoned to serve as petit 
jurors. No objection is made in respect to the time or manner 
of drawing the names. 

It is contended that the court was not legally organized for 
the trial of the defendant. The argument is, that regular petit 
juries should have been arranged from the fifty persons drawn 
and summoned; that the court should have made an order, as 
provided by section 4874, commanding the sheriff to summon 
other persons, not less than fifty, nor more than one hundred, 
including the regular juries thus arranged ; and that such order 
is imperative, without which, and a compliance therewith, 
there can be no legally constituted jury to try the defendant. 

- This question was fully considered in Martin v. State, T7 Ala. 
1, where we held, that the tifty names, drawn and summoned 
under section 4739, “constitute the venire, from which the 
jury is to be selected and organized, unless the panel is ex- 
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hansted before the jury is complete; in which case, talesmen 

must be summoned as in other capital eases.” A reconsidera- 

tion contirms the opinion then declared. 

When a special term is held for the general trial of unfin- 
ished business, for which the organization of regular juries is 
required, the statutory provisions for drawing and summoning 
persons to serve as petit jurors are substantially the same as at 
a regular term. But, when the special term is held for the 
trial of a person charged with a felony, separate, distinct, and 
different provisions are made. In such case, the statute directs, 
that “fifty names must be drawn, if the offense may be pun- 
ished capitally, and if not, twenty-four, to serve as_ petit 
jurors.” —Code, 1876, § 4739. Section 4874 is designed to 
apply, and is only applicable, where the trial occurs at a term 
of the court when the statute contemplates and requires the 
arrangement of regular juries for the week or term, as_ pro- 
vided’ by section 4763; and only those who are summoned on 
the regular juries for the week or term, and who are in attend- 
ance, constitute a part of the vendre. When a special term is 
held for the trial of a person charged with an offense that may 
be punished capitally, and no other causes are to be tried, the 
statute does not contemplate, and no provision is made for, the 
organization of regular juries for the week or term. Only 
one jury, in such ease, is provided for, being the jury for the 
trial of the particular case. The legislature does not mean 
that the court should perform, at such special term, the useless 
ceremony of organizing regular juries for the week or term. 
Hence the provision for drawing fifty names, ten days prior to 
the commencement of the special term, to serve as petit jurors 
for the trial of the special case, for which the term is ordered. 
At a special term held only for such purpose, section 4874 has 
no field of operation. Why different systems should have been 
enacted for drawing, summoning, and selecting a jury, as the 
trial may occur at a regular or special term, is not a matter ad- 
dressed to our inquiry. With the wisdom or policy of the 
legislation we have no concern. It suftices that a trial by a 
jury, drawn, summoned, and impanneled in the manner pro- 
vided by statute, which reasonably secures a trial by an impar- 
tial jury, is due process of law. 

It is urged, with force and earnestness, that the dying decla- 
rations of the deceased were admitted without a proper pred- 
icate. The statements of the deceased, relating to his death, 
the circumstances under which it occurred, and to the identity 
of the prisoner as the person who caused it, when made under 
asense of impending dissolution, are admissible, in cases of 
homicide, from necessity. Their admissibility is founded on 
the veritication by human experience that, ordinarily, tempta- 
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tion to falsify is powerless, and passion silenced, in view of im- 
mediate death, and that the party is impressed with a necessity 
and obligation to speak the truth, equivalent to a solemn oath. 
But experience and observation further manifest, that some- 
times hate and prejudice only expire with life, and that men 
seek to gratify a spirit of revenge in the face of immediate 
death. For these reasons, and from the fact that, in the ab- 
sence of a cross-examination, the whole truth may not be 
elicited, because attention is not directed to some circumstances, 
ar unconscious delusions, produced by surprise or alarm, are 
not dispelled; it has been said, such evidence should be re- 
ceived with the greatest caution, and the primary facts, on 
which its admis sibility depends, closely scrutinized. But, when 
the declarations are made under a conviction of impending 
death—when there is no hope of recovery—they must be re- 
ceived, and the responsibility put on the jury to judge their 
weight and credibility in view of the other evidence in the 
vase.— Ai/gore v. The State, 74 Ala. 

The ascertainment of the primary facts is for the court. 
The judicial mind must be satistied ; and when satistied that 
the requisite predicate is established, the duty to receive the 
evidence is imperative. To establish the pre-requisite facts, it 
is not necessary that the declarant shall express a conviction 
or belief that he must or will die. They may be reasonably 
inferred from attendant facts and circumstances, as any other 
fact of judicial ascertainment. Resort may be made to the na- 
ture and extent of his wounds, his physical state, his evident 
danger, his conduct, his contemporaneous expressions, the oe- 
currence of death soon thereafter, and all other circumstances 
at the time; and if from these the reasonable inference is, 
that the declarations were made under a conviction of impend- 
ing death, it is sufticient— McLean v. State, 16 Ala. 672; W7//s 

y, “State. 74 Ala. 21; Kilpatr ick v. Com., 31 Penn. St. 198: 
1 Green. on Ev. § 158; Whar. Crim. Ev. $ 282. 

The deceased was shot just after dark, in two places—one 
ball entering about two inches from the spine on the left side, 
and lodging near the surface. about two inches below the left 
nipple; and the other entering the right shoulder, and coming 
near the surface in front. When first seen, he was lying on 
the ground, with his head on his arm, unable to move, suffer- 
ing ‘great pain, and spitting blood. About two hours after 
he was shot, he was carried home, a distance of about two 
miles, undressed, put to bed, and died soon thereafter. The 
‘ deceased was in fact in ertremis. He was cognizant of the 
locality of the ball below the nipple: and his expressions re- 
peatedly made, before, and while being carried home, show a 


consciousness of his condition, and a convietion that he could 
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not survive the injury. The circumstances shown by the evi- 

dence, in the absence of anything indicating a hope ofr recovery, 

justified the court in admitting ‘the dying declar: 

son v. State, 17 Ala. 618. 

The objection is urged to the charge, explanatory of the one 
given at the request of the defendant in respect to the proof of 
any fact being in equipoise, that it directs the jury to consider 
evidence that might be irrelevant to the particular fact. All 
the facts and circumstances in evidence, are admitted as rele- 
vant to the issue; and should be considered by the jury in 
ascertaining the principal fact—the guilt or innocence of the 
prisoner. While each allegation, essential to the guilt or in- 
nocence of the accused, must be established beyond a reason- 
able doubt, it is not proper to segregate the evidentiary facts, 
and consider the fragmentary parts separately, without respect 
tu the entire evidence. When a case is properly and truly 
presented, the minor or evidentiary facts sustain a mutual and 
consistent relafion, and each is, more or less, illustrated by the 
others. The intention of the explanatory charge was to pre- 
vent the instruction requested by defendant from misleading 
the jury in this respect. It is difficult to conceive a case, or 
circumstances, where an instruction to consider the whole evi- 
dence would be — —Ming v. State, 73 Ala. 1; Dorgan 
v. State, 72 Ala. 173. 

The pontiinnent of an innocent person is regarded as a 
greater evil, than the acquittal of one guilty ; and the policy of 
the law is, that, in cases of doubt, it is safer to err in acquit- 
ting than in condemning. This policy is often expressed in 
the form, that it is better that many, or a definite number of 
guilty persons shall escape, than that one innocent should be 
made to suffer. These are but expressions of the practical 
effect of the rule of reasonable doubt, and that the jury should 
have an abiding conviction, to a moral certainty, of the truth 
of the charge. There is no rule of law instituting compari- 
sons as to the number of guilty persons it is better to escape. 
It is likewise the policy of the law, that violators shall be pun- 
ished in the public interest. If a charge, embodying the ex- 
pression of counsel as used in the a, had been asked, we 
have held, that it would not have been error to refuse it, be- 
cause its tendency, — is to mislead.—Furrish v. The 
State, 63 Ala. 164; Garlick v. The State, at the present term. 
It was not, therefore, improper for the court to so instruet the 
jury, asto prevent its perversion to the acquittal of the defend- 
ant, if there was no reasonable doubt of his guilt, by mislead- 
ing the minds of the jury as to the measure or degree of a 
doubt whieh may be regarded as reasonable. If the defendant 
supposed that the instruction was calculated to impair the force 





448 SUPREME COURT (Dec. Term, 
[Jovner v. The State. } 

of the rule as to the weight of the evidence necessary to a con- 

viction, an explanatory or qualifying charge should have been 

asked. The court correctly stated the object of the law. 

It must be admitted, that the mother of the defendant was, 
on the facets shown by the bill of exceptions, guilty of a serious 
indiscretion. The court treated her with tenderness and con- 
sideration. As it occurred in the presence of the jury, there 
was nothing improper in alluding to it, to prevent any undue 
intluence in favor of the defendant; and no prejudice thereby 
could have resulted to him, when accompanied with the in- 
struction, that they had nothing to do with these things, or 
what others might think ought to be their verdict. 

The judgment of the Cireuit Court is affirmed. — It is accord- 
ingly ordered and adjudged, that on Friday, the 19th day of 
March, 1886, the sheriff of Dale county execute the sentence 
of the law, by hanging the said William J. Ward by the neck 
until he is dead, in obedience to the judgment of said Circuit 
Court as herein aftirmed. 


Joyner v. The State. 


Indictment for Retailing Spirituous Liquors without License. 


1. Appointment of deputy solicitor.—Under the statute authorizing 
the appointment of a “‘competent attorney to act in the solicitor’s 
place,’? when that officer is absent, or disqualified to act (Code, § 775; 
Sess. Acts 1878-9, p. 42), the appointment must be made by the court 
while in session, and must be entered of record; and it can only be 
proved by the record. 

2. Solicitor’s signature to indictment.—The legal evidence of the verity 
of an indictment is its return as a true bill by the grand jury, as shown 
by the signature of the foreman; and the signature of the solicitor is 
not essential to its validity. 

3. Evidence before grand jury; legality and sufficiency of —An indict- 
ment will be quashed, on motion, when it is shown that the witness be- 
fore the grand jury, on whose testimony it was found, was sworn by a 
person who was acting as special solicitor, and whose appointment was 
void. 

4. Transfer of cause from Cireuit to County Court.—When an indiet- 
ment is found in the Cireuit Court, and atrial is had under it in the 
County Court, the trenscript should contain a certificate showing the 
transfer of the cause. 

5. Charge omitting time and place, and assuming facts as proved.—A 

‘charge which pretermits time and place, or which assumes as fact what 
only oral testimony tends to prove, is erroneous. 

6. When appeal lies.—In a criminal case, when the record does not 
show any judgment entered up on the verdict, the appeal will be dis- 
missed by this court e« mero motu. 

VoL. LXXVIII. 
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From the County Court of Jackson. 

Tried before the Hon. Joun B. Tatry. 

The indictment in this ease was found in the Cireuit Court, 
at the May term, 1885, and charged that the defendant “sold 
vinous or spirituous liquors without license, and contrary to 
law.’ The case seems to have been transferred to the County 
Court, though there is in the transcript no certificate of the 
fact; and a trial was there had before a jury, who returned a 
verdict of guilty, and assessed a fine of fifty dollars against 
the defendant. The judgment-entry sets out the verdict, and 
then adds : “Thereupon, the defendant, together with” three 
other persons named, “in open court confess a judgment for 
said fine and costs, and in writing waive the benefit of the ex- 
emption laws of the State. It is therefore cousidered by the 
court, that the State of Alabama, for the use of Jackson 
county, have and recover of the defendant and” his said sure- 
ties “the said sum of fifty dollars, as by the jury aforesaid as- 
sessed, together with the costs in this behalf expended, for 
which let execution issue ; and against this judgment, and the 
execution to be issued thereon, there is no exemption of per- 
sonal property of the defendant or his sureties.” 

Before entering on the trial, the defendant submitted a mo- 
tion to quash the indictment, *“becanse, although said indict- 
ment purports to be signed by H. C. Jones, the solicitor of the 
circuit, it was not in facet signed by him, or by any one law- 
fully authorized to sign his name, nor was it submitted to the 
grand jury by the said solicitor; but, on the contrary, said so- 
licitor Was not in attendance upon the court, nor before the 
grand jury tinding the bill, during the sitting thereof. And 
defendant further says, that one D. W. Speake, an attorney of 
said court, without being appointed by the court as solicitor 
pro tem., was before the grand jury during their investigation 
of said case, swearing the witnesses, and advising the grand 
jury as to their duties in the case, and counselled the finding 
of the indictment; that said Speake was acting as the agent or 
deputy of said Jones, in his absence, and drafted and submit- 
ted said indictment to the grand jury; and said Jones, the so- 
licitor, had no know ledge of said indictment, until he found it 
on the files in this court.”. On the hearing of this motion, it 
was shown to the court by a member of the grand jury, the 
clerk of the Cireuit Court, and said D. W. Speake, that the 
solicitor of the cireuit, Il. C. Jones, was absent at the term of 
the court at which the indictment was found; that the presid- 
ing judge, beckoning from the bench to Speake, who had been 
acting as deputy for Jones several months, “told him he would 
have to act as solicitor ;” that Speake did thereupon act as so- 
licitor, swore the witnesses before the grand jury, and signed 

29 





450 SUPREME COURT (Dec. Term, 
[Jovner v. The State. ] 


the solicitor’s name to the several indictments found. There 
was no entry of record showing his appointment, and the de- 
fendant objected to the parol evidence offered. On this evi- 
dence, the court overruled the motion to quash, and the de- 
fendant excepted. 

On the trial, one Rudder, a witness for the State, testitied 
that one morning in February, 1885, about day-light, his wife 
being confined, he was sent by Dr. Graham, the attending 
physician, to get a pint of whiskey from the defendant, who 
kept a drug-store; that he went to the house of the defendant, 
who was then in bed, and got his key, telling him that he 
wanted to get some whiskey, and that Dr. Graham had sent 
him for it; that he went to the drug-store, and got a pint of 
whiskey out of a bottle which he found on a shelf, marked 
Spir. Frum., and carried it home for his wife; and that this 
occurred in said county, “within three miles of the Stevenson 
Hotel.” The defendant, testifying as a witness in his own 
behalf, stated that he would not have let defendant have the 
key of the drug-store, if he had not said that Dr. Graham sent 
him; that he frequently let Dr. Graham have the key to fill 
prescriptions, and that Graham sometimes attended to his 
business in his absence; and that he knew, at the time he let 
defendant have the key, that his wife was in labor, and that 
Dr. Graham was attending on her. 

On this evidence, the court gave the following charges to 
the jury: (1.) “If the jury “believe, beyond a_ reasonable 
doubt, that the defendant knew Rudder wanted his key to get 
whiskey, and gave him his key, and Rudder got the whiskey, 
as shown by the evidence, then the jury must tind the defend- 
ant guilty.” (2.) “The fact that Rudder’s wife was sick, and 
the doctor was at his house, and had sent him after whiskey, 
ean constitute no defense in this case.” (3.) “If the jury be- 
lieve from the evidence, beyond a reasonable doubt, that with- 
in twelve months before the finding of the indictment, and 
within three miles of Stevenson Hotel in said county, the wit- 
ness Rudder called on defendant for his key, telling him he 
wanted to get whiskey, and defendant gave him the key, and 
Rudder got a pint of whiskey from the store; then there was 
such a selling, or giving, or disposing of the whiskey, as the 
law forbids.” The defendant duly excepted to each of these 
charges as given. 


Wm. L. Marrry, for the appellant. 


Tuos. N. McCietian, Attorney-General, for the State. 
VoL. LXXVIUII. 
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STONE, C. J.—Section 775 of the Code of 1876 was 
amended by the act approved February 13, 1879—Sess. Acts, 
42. By the amended section it was provided, that when, from 
any one of several enumerated causes, there was no solicitor in 
attendance, or the solicitor was incompetent, or refused to act, 
the presiding judge * must appoint a competent attorney to act 
in the solicitor’s place.” The sections immediately preceding 
section 775 show on what oceasions it was necessary for a so- 
licitor to be present, competent and willing to act, for whose 
absence, incompetency, or refusal to act, if either ocenrred, an- 
other was to be appointed. It was at a “regular term of the 
Circuit Court in their circuits,” at which he was required to 
“remain until the business of the State was disposed of ;” or 
at a special term, “held for the trial of persons charged with 
felony.” These were the occasions and happenings when a so- 
licitor was required to be appointed. ‘In all such cases, the 
attorney so appointed shall be entitled to all the fees allowed 
to solicitors, which shall be taxed against the defendant on con- 
viction, and collected in the same manner that solicitor’s fees 
are collected.” And by section 773 of the Code it is enacted, 
that if the solicitor is absent, * a conditional judgment must be 
rendered against him, for one hundred dollars,” &e. Al! these 
provisions ‘show, that the appointment of a solicitor, when 
made under this statute, is made by the judge sitting as a 

court, and not by the judge at chambers, or while off the ‘bench. 

ile could not, as a mere judge, impose the penalty or forfeiture 
against the absent solicitor ; and in no proper sense could he be 
called “* the presiding judge.” unless the court was in session 
and he presided over it. Presiding judge, ex vi terminorum, 
means a court in session, and a judge presiding. There is, 
therefore, nothing in the argument, that such appointment is 
made by the judge, merely as judge, and not by the court. It 
is the act of the court, and, to be valid, it must appear of re- 
cord ; for courts speak only by their records. 

On the principles declared above, Mr. Speake, who acted as 
prosecuting officer when the indictment in this case was found, 
was not a solicitor in law or fact, but the mere substitute of 
Jones, the lawfully chosen solicitor. He was not the : appointed 
solicitor, for there is no legal evidence of his appointment. 

It is not essential to the validity of the indictment, that 
Jones, the regular solicitor, or that any other solicitor, should 
have prepared or signed it. ‘ An indictment receives its legal 
efficacy from the finding ae return of the grand jury ; ; and the 
legal evidence of its verity is the return ‘a true bill) apparent 
upon some part of it, bearing the signature of the foreman.” 
Holley v. The State, 75 Ala. 14, and ‘authorities cited. 
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Section 4773 of the Code, amended by act approved Febru- 
ary 23, 1883—Sess. Acts, 158—declares, that “oaths may be 
administered to witnesses before the grand jury while in ses- 
sion, either by the foreman, or by the solicitor.” The testi- 
mony given on the motion made to quash the indictment in 
this case, proves that the only oath to the witness, on whose 
evidence the indictment was found, was administered by Mr. 
Speake, the representative of Jones, the solicitor. We have 
shown above that he was not solicitor; and it follows that he 
had no authority to administer an oath to the witness. The 
statements of the witness were not given under the sanction 
of an oath, and hence the indictment was found without legal 
evidence. The motion to quash should have prevailed.—Spar- 
renberger vw. The State, 53° Ala. 481: Nivon v. The State. 
68 Ala. 535. 

There is an imperfection in this record. The indictment 
was found in the Circuit Court, and the trial was had in the 
County Court. The record fails to show how the case got into 
the latter court. There should have been a certiticate corre- 
sponding to section 2 of the act to regulate the trial of misde- 
meanors in Jackson county, approved February 9, 1881 - Sess. 
Acts, 232—and that certificate should have constituted a part 
of the record sent to this court. 

Charge No. 1, given at the instance of the State, is faulty in 
several respects. It pretermits time and place, and assumes as 
fact that Rudder got whiskey from the drug-store, when there 
was only oral evidence tending to prove it. Whether or not 
he got the whiskey, was a question for the+jury to pass on. 
Charges 2 and 3 are free from error. 

We have considered the questions raised, because they bear 
on the further progress of this case. We would avoid its re- 
turn to this court, if we can. The appeal, however, must be 
dismissed, because no jucyment of the court was pronounced 
on the jury’s verdict of guilty. It is from judgments of courts, 
not verdicts of juries, that appeals lie to this court. 

Appeal dismissed. 

Vou. LXXVII. 
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Donnelly v. The State. 


Indictment for Larceny of Hog. 


1. Misnomer.—The variance between the names Donnelly and Donly 
ix not, as matter of law, sutticient to supy. ¢t a pieain abatement on the 
vround of a misnomer. 

2. Hushand and wife as witnesses for each other.—On principles of 
public policy, the wife is not a competent witness for her husband, 
when on trial in a criminal prosecution, although the defendant is now 
allowed to testify for himself. 

3. Constitutionality of statute, as affected by variance between enrolled 
and engrossed bill, as shown by legislative journals.—The statute approved 
Febrnary 17th, 1885, providing for the organization of juries, and ex- 
cepting from its operation certain named counties (Sess. Acts 1884-5, 
p. ISL), is valid and operative in Colbert county, notwithstanding a va- 
riance between the enrolled bill, as signed by the presiding officers and 
approved, and the bill shown by the legislative journals to have been 
passed, by the insertion of Clay among the excepted counties. 


From the Cireuit Court of Colbert. 

Tried before the Hon. H. C. Speake. 

The indictment in this case charged that William Donnelly 
feloniously took and carried away a hog, the property of Salem 
Hampton. The indictment was found by a grand jury organ- 
ized under the provisions of the act approved February 17th, 
IS85.—Sess. Acts 1884-5, pp. 181-86. The defendant moved 
the court to quash the indictment, on the ground that the said 
statute was unconstitutional, on account of a variance between 
the enrolled bill, which received the executive approval, and 
the bill which actually passed the two houses of the General 
Assembly, as shown by the legislative journals, which were 
read in evidence. The court overruled the motion, and the 
defendant excepted. The defendant then filed a plea in abate- 
ment on the ground of a misnomer, alleging that his name was, 
and always had been, William Don/y, and not Donnelly; to 
which plea the court sustained a demurrer, holding that the 
two names were ‘dem sonans. On the trial, as the bill of ex- 
ceptions shows, the State introduced one Jack Bolling as a wit- 
ness, who testitied, in substance, that he and the defendant 
killed the hog, and hid the careass in the woods until night, 
when they cleaned and divided it, each taking one half; that 
on the next day, hearing that a search-warrant had been sued 
out for the hog, he went with the defendant to his house, 
Where the defendant’s wife handed to them, through the 
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window, a bag containing the remnant of the meat, and they 
thereupon carried it away and buried it in a field. Another 
witness for the State, who lived in a room adjoining the de- 
fendant’s house, testified that she saw the defendant’s wife 
hand a bag containing something through the window to the 
defendant and said Jack Bolling. The defendant then offered 
his own wife as a witness, and proposed to prove by her that 
she had not handed a bag out of the window to her husband 
and Jack Bolling, and that they had not had any fresh pork 
at the house at or about the time referred to. On objection by 
the State, the court held the witness incompetent, and refused 
to let her testify as proposed; and the defendant excepted. 


J. B. Moorr, Jas. Jackson, E. B. Aumasx, and J. UH. 
Naruan, for the appellant, cited //wmphrey v. Whitten, 
17 Ala. 30; Lawrence v. The State, 59 Ala. 61; Chapman v. 
Holding, 60 Ala. 533; Lang v. Waters, 47 Ala. 624; Tucker 
. The State, TL Ala. 342; Gordon, Rankin & Co. v. Tweedy, 
71 Ala. 202; People v. Hovey, 92 N.Y. 554; United States 
v. Guitteau, 1 Mackey, D. C. 498. 


Tuos. N. McCietiax, Attorney-General, for the State. 


SOMERVILLE, J.—1. We can not say that the demurrer 
to the defendant’s plea of misnomer was improperly sustained. 
It does not appear, as matter of law, that the names of Don/y 
and Donnelly can not be correctly pronounced so as to be édem 
sonans. The rapid pronunciation of the second of these 
names may render the letter e silent, so as to make the alleged 
variance immaterial. This court has decided many supposed 
variances, quite as material, to be insufficient to support a plea 
in abatement.— Hdmundson’s Case, 17 Ala. 179; Gresham v. 
Walker, 10 Ala. 370; Block v. The State, 66 Ala. 493; Aaron 
w. The State, 37 Ala. 106; Ward v. The State, 28 Ala. 53; 
Wharton’s Cr. Ev. (Sth Ed.) § 96. 

2. The wife of the defendant was not a competent witness 
for him on the trial. The precise point was decided at the 
present term in Birge v. The State (ante, p. 435), where we 
held that her inadmissibility was based upon reasons of public 
and social policy, and was not affected in any manner by the 
recent statute authorizing defendants in criminal cases to be ex- 
amined as witnesses in their own behalf.—See, also. Woods v. 
The State, 76 Ala. 35; Wharton’s Cr. Ev. (8th Ed.) § 400. 

3. The questions raised in this case as to the alleged irreg- 
ularities in the organization of the grand jury which found the 
indictment, and the supposed unconstitutionality of the act of 


February 17, 1885 (Acts 1884-85, p. 181), under which this 
VoL. LXXVIII. 
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body was organized, are the same as those raised in the case of 
Abernathy v. The State, at the present term; ante, p. 411. 
They were there decided adversely to the views urged by the 
appellant’s counsel. 
We have examined the rulings of the court on the evidence, 


and are of opinion that they are free from error. 
Attirmed. 


Ward wv. The State. 


Motion for Substitution of Lost Record in Criminal Case. 


1. Substitution of lost or destroyed record.—The statutory provisions 
authorizing the substitution of the record of any judgment or judiciai 
proceeding which has been lost or destroyed (Code, §§ 555-58), are 
cumulative to the inherent power which the court possesses by virtue 
of its original and plenary jurisdiction, 

2. Same; copies of record, and eridence.—It is not necessary that the 
notice of the motion shall state the evidence which will be offered, but 
the substitution may be made upon the best evidence that can be ad- 
duced, if satisfactory to the court; and when copies of the lost record 
and proceedings are attached to the notice, veritied by the affidavit of 
the clerk, and oral evidence in addition is offered, which is not set out, 
this must be held to be satisfactory and sufficient to authorize the sub- 
stitution. 

3. Same; sufficiency of original judgment.—On amotion to substitute 
the lost record of the conviction and proceedings in a criminal case, no 
question can arise as to the sufficiency of the proceedings to sustain 
the original judgment. 


Krom the Cireuit Court of Dale. 

Tried before the Hon. H. D. Crayon. 

This was a motion by the solicitor, in the name of the State, 
“to supply and substitute the lost and burned record of the 
organization of the court and grand jury that found the bill of 
indictment against William J. Ward, and all the records of the 
organization of the court, ordered, published and made, and all 
the records of all the proceedings on the arraignment, trial, con- 
viction and sentence of said William J. Ward, in the case of 
the State v. William J. Ward, charged with the murder of Ja- 
cob J. Parmer; also, to enroll said copy of said record as a 
substitute for said lost and burned record.” Copies of the or- 
ders and proceedings proposed to be substituted, verified by 
the affidavit of the clerk of the court, were appended to the no- 
tice served on the defendant; and he appeared and filed objec- 
tions in writing to the granting of the motion. The objections 
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were, in substance, that the court had no power or jurisdiction 
to make the proposed substitution; that the evidence offered 
by the State was insufficient to authorize the substitution ; that 
the papers proposed to be substituted did not show a legal con- 
viction of the defendant; that there was no order of the pro- 
hate judge showing the selection of the grand jury; that the 
papers did not show the order for a special ven//e, and its ser- 
vice and return; that the papers did not contain a full and 
complete copy of the entire record of the case, the charge of 
the court to the jury being omitted, and also the bill of excep- 
tions. On the hearing of the motion, as the judgment-entry 
recites, “the State offered in evidence, in support of the mo- 
tion, the affidavit on tile of J. A. Adams, the clerk of the said 
court, and the oral evidence of said Adams, that the record as 
offered is correct, and that the original is destroved. The de- 
fendant objected to the granting of said motion, and filed the 
following written objections,” setting them out. “The de- 
fendant proved that, on his said trial under said indictment, 
the charge in chief by the court to the jury was delivered in 
writing, having been so required by the defendant; and he 
further objected to the granting of said motion, because said 
charge was not embraced in said proposed record. The said 
motion and objections were duly considered by the court; and 


upon the evidence it is considered, ordered, and adjudged by 
the court, that the following be, and the same is hereby, estab- 
. ** al ™ . 
lished as the reeord, and enrolled as such. The defendant 
excepted to this action and judgment of the court, and he as- 
signs the same as error. 


Oares & Cowax, J. W. Fosrer, W. D. Roserrs, and W. 
E. Maveipry, for the appellant. 


Tos. N. McCietian, Attorney-General, for the State. 


CLOPTON, J.—Cumulative to the inherent power which 
the court possesses by virtue of its original and plenary juris- 
diction, statutory provision is made for the substitution of the 
record of any judicial proceeding, suit or judgment of the 
Yireuit Court, which may be lost, burned, or otherwise de- 
stroyed. The party proposing to make substitution is required 
to give the opposite party at least ten days’ notice before the 
term of the court at which such motion is proposed to be made; 
which notice shall state the court in which the judgment  pro- 
posed to be substituted was rendered, the amount and date of 
the same, and payments, if any; and such notice shall be the 
basis of the motion. It is not required that nutice shall be 
given of the evidence intended to be offered ; but the substitu- 
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tion may be made by order of the court, upon the best evidence 
that can be adduced, and which shall be satisfactory to the 
court, of the former existence and contents of the record. 
Code, $ 555; Lilly v. Larkin, 66 Ala. 110. 

Notice of the proposed motion was served on the appellant 
more than ten days before the term of the court at which it 
was proposed to make the substitution. Copies of the pro- 
ceedings, orders, records and judgment proposed to be substi- 
tuted, were appended to the notice, showing the date of each, 
and the particular case in which they arose. A notice, substan- 
tially similar, has been held sutticient.— Pru7tt v. Pruitt, 43 
Ala. 73. ' 

The appellant appeared, and, without objecting to the suft- 
ciency of the notice, filed objections going to the power and 
jurisdiction of the court, to the sufficiency of the evidence, and 
also to the sufficiency of the record proposed to be substituted, 
to sustain the judgment of conviction. The affidavit of the 
clerk, which accompanied the notice, was sufficient, in the ab- 
sence of countervailing evidence, to authorize the substitution. 
But the record recites that, in addition, oral evidence was of- 
fered, which, the contrary not appearing, will be presumed to 
have been satisfactory to the court, and sutticient. 

On the motion to substitute, the legal sufficiency of the ree- 
ord, as proposed to be substituted, to sustain the final judg- 
ment, does not arise. Whether the proceedings were regular 
or irregular, a substantial copy of the lost or destroyed record 
must be substituted: and when substituted, it has the same ef- 
fect and efficacy the original would have had. The question 
of its sufficiency to sustain the conviction must be determined 
on appeal from the judgment of conviction. 


Attrmed. 


Ex parte Crews. 


Application tor Certiorari and Habeas Corpus. 


.. Statutory provisions as to hiring or county convicts. —Under the 
statutory provisions regulating the hiring of county convicts (Sess. Acts 
1882-3, p. 135, 6.5; Sess. Acts 1884-5, pp. 187-96, § 35), two distinet and 
separate contracts, or systems of letting to hire—one for persons con- 
victed of offenses involving moral turpitude, and the other for persons 
convicted of other offenses—are necessary, when the court has decided 
on letting to hire as the mode of inflicting the punishment of hard la- 
bor for the county; and these must be shown by the orders of the court 
entered of record, though they may be carried into effect by any mem- 





SUPREME COURT (Dec. Term, 
[Ew parte Crews. | 


ber of the court, or any other person duly appointed and authorized by 


the court to act for it. 

2. Discharge of convict sentenced to hard labor, when sentence is not 
carried into effect.—When a person, being convicted of a misdemeanor, 
is sentenced to hard labor for the county on non-payment of the fine and 
costs, and ordered to be ** confined in the county jail until within five days 
next after the adjournment of the court, when he will be delivered to 
the superintendent of hard labor by the sheriff;’’ he is entitled to be 
discharged on habeas corpus, if the order is not carried into effeet within 
a reasonable time after the adjournment of the court. 

3. Same; what is reasonable time.—In such case, the judgment and 
sentence being rendered on the 3d December, and the term of the court 


expiring by limitation on the Sth, a petition for discharge from cus- 
tody, filed on the 23d, is not premature, although the minutes have not 


been signed by the presiding judge. 


This was an application by petition, in the name of Aleck 
Crews, for the writs of certiovaré and habeas corpus, to procure 
his discharge from the custody of M. L. Passmore, deputy- 
sheriff and jailer of Barbour county, who held him under a- 
judgment rendered by the Cirenit Court of said county on the 
3d December, 1885. The application for a discharge on ha- 
heas corpus Was tirst addressed to Hon. Joun A. Foster, chan- 
cellor, who, on the hearing, on December 26th, 1885, refused 
to discharge the petitioner; and a copy of the proceedings then 
had, with the chancellor's judgment refusing a discharge, was 
made an exhibit to the petition filed in this court. A copy of 
the judgment under which the petitioner was held in custody, 
was alsu made an exhibit to the petition, the material parts of 
it being stated in the opinion of the court. It was proved 
also, on the hearing before the chancellor, that the petitioner, 
with other county convicts, was offered on the 9th December 
to Comer & McCurdy, whe had a contract with the County 
Commissioners “for all the convicts sentenced to hard labor 
for said county,” from the Ist February, 1884, to the Ist Feb- 
ruary, 1886; but they refused to receive him, because, being 
convicted of an offense not involving moral turpitude, they 
could not put him to work “at Pratt Mines and vicinity, at 
the business of mining,” as their contract authorized them to 
employ their convicts. This contract, which was offered in 
evidence on the livaring, was dated January 15th, 1884, and 
was signed by said Comer & McCurdy, and by A. H. Alston, 
the probate judge of the county, “appointed by the court of 
Jounty Commissioners to hire out the persons sentenced for 
hard labor for said county ;” and it was made subject on its 
face to all the provisions of the act approved February 22d, 
1883.—Sess. Acts 1882-3, p. 135. 

The contract with Comer & McCurdy was made, as the 
probate judge testified, under an order made by the court of 
County Commissioners, and regularly entered on their min- 
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utes, on the 27th December, 1883, as follows: ‘ It is ordered 
by the court, that the convicts or chain-gang of said county be 
let out to the highest bidder at public outery, in front of the 
court-house door in Clayton, after having first advertised,” 

&e. “It is further ordered, that said convicts be hired for 
the space of two years, beginning February Ist, 1884, and that 
they be hired under contract and bond of like terms and agree- 
ment of the contract and bond now in force between Barbour 
county and J. W. Comer, which expires on Jan. Ist, 1884; 
said contract to be approved by the judge of probate, who is 
hereby empowered to act in behalf of the county. It is fur- 
ther ordered, that the judge of probate be authorized to hire 
the conviets, for the space of one month from January 
Ist, 1884, to the present contractors, upon the same terms 
that the convicts are now hired.” In June, 1885, Comer 
& McCurdy having refused to receive under their contracts 
two county convicts who had been convicted of offenses not 
involving moral turpitude, the probate judge made a_ private 
contract for hiring them out, and reported his action to the 
court of County Commissioners, at the ensuing July term ; 

and said court thereupon entered on their minutes an order 
approving and ratifying his action, and then adding: ‘* It is 
further ordered, that in all similar cases the judge of probate 
be, and he is hereby, empowered to make such arrangements 
as to him may seem best.” And at the November term, 1885, 
said court made and entered another order, in these words: 
* On motion, Judge Alston was authorized to adopt measures 
at his discretion, and take such steps as he might deem proper, 
as to the letting out of the contract for county convicts, when 
the terms of the present contract shall have expired.” These 
orders, as Judge Alston testified, showed the ‘entire action of 
the County Commissioners in the matter of establishing a sys- 
tem for the hiring of the county convicts. 


J. M. Wuirr, and J. N. Witiiams, for the petitioners. 


Thos. N. MeCietiax, Attorney-General, for the State. 


STONE, C. J.—By act approved February 22d, 1883, 
¢ 5, Sess. Acts, 135, it was declared to be “unlawful for the 
hirers of convicts to work together, or confine in the same 
room or apartment, any convict who has been sentenced for 
the commission of a misdemeanor with a convict sentenced for 
the commission of a felony; . . . All persons convicted 
of misdemeanors shall be employed or hired in the county 
where convicted, unless, in the opinion of the persons or body 
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having charge of the hiring of such persons, the interest of 

the county requires that they be hired outside of the county.” 

The act approved February 17th, 1885—Sess. Acts, 187-96 

-contains further provisions on the subject. See sections 19, 
20, and 35. By section 35 it is provided, “ That it shall be 
unlawful to work upon railroads, or in mines, convicts who 
have been convicted of an offense not involving moral turpi- 
tude.” 

It is not important that we should determine the meaning 
and extent of the order of the court of County Commissioners 
of Barbour county, made and entered December 27th, 1883. 
We incline to the opinion, that its true interpretation makes it 
comprehensive enough to embrace, not only conviets then 
under sentence of conviction, but also such as should be ad- 
judged guilty afterwards,, while that order stood in force. It 
was, as we think, a substantial compliance with the statute as 
found in the Code of 1876, beginning with section 4465. The 
act of February 22d, 1883, required that persons convicted of 
misdemeanors should be worked apart from convicted felons, 
and further required that misdemeanants should be employed 
or hired in the county in which they were convicted, unless, 
in the opinion of the authorities letting them to hire, the good 
of the county required they should be hired outside of the 
county. This statute, it would seem, required the establish- 
ment of two systems for letting to hire—one for the hiring of 
convicted felons; and the other, of persons adjudged guilty of 
misdemeanors. We need not decide this. The later statute 
of February 17th, 1885, relieves this question of all doubt and 
uncertainty, and requires that, if the court of County Com- 
missioners determine on letting to hire, as the mode of inflict- 
ing the punishment of hard labor for the county, there must 
be independent lettings of the two classes—convicts of offenses 
involving moval turpitude, and convicts whose offenses do not 
involve moral turpitude. The two classes can not, with any 
propriety, be let to one hirer, by one and the same contract ; 
for they can not be worked together, while one class may be 
put to labor which is much more onerous and hazardous than 
the other can be subjected to. 

It is manifest that, while the order of December, 1883, was 
sufticient for persons convicted of crimes involving moral tur- 
pitude, it was and is wholly unsuited to that class of minor 
offenders, in whose offenses that bad element is wanting. The 
petitioner in this case was convicted of an assault and battery. 
' The statute forbids that he shall be worked on railroads, or in 
nines, and also forbids that he shall be hired out of the county, 
unless, in the opinion of the court of County Commissioners, 
the interest of the county requires it. No provision is found 
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in said order which meets such a case as this, as is shown in 

Comer & MeCurdy’s rightful refusal to accept a misdemeanant 

under their contract. 

The only aetion of the court of County Commissioners 
affecting the class of offenders guiltless of moral turpitude, 
other than what is stated above, is found in two orders of that 
court. The first was passed at the July term, 1885, and, after 
referring to the action of the judge of probate in privately 
hiring out two persons previously convicted of misdemeanors, 
and ratifying his action in the premises, proceeded as follows : 
“And it is further ordered that, in all similar cases, the judge of 
probate be, and he is hereby, empowered to make such 
arrangements as to him may seem best.” The other was an 
order adopted at the November term, 1885, in the following 
language: “On motion, Judge Alston [probate judge] was 
authorized to adopted measures at his discretion, and take such 
steps as he might deem proper, as to the letting out of the 
contract for county convicts, when the terms of the present 
contract shall have expired.” The contract referred to, as 
being about to expire, was doubtless the contract with Comer 
& McCurdy, by which the court of County Commissioners of 
Barbour county had previously let the convicts of the county 
to “work at Pratt Mines and vicinity, at the business of 
inining.” Neither of these orders, nor both combined, can be 
construed into a compliance with the statute. The court 
itself must * determine in what manner, and on what partic- 
ular works, the labor shall be performed.”—Code of 1876, 
$ 4465. The “ particular works” mentioned have reference 
to labor to be performed for the county proper, such as * labor 
on public roads,” ete. When the intention is to let to hire, 
very general terms will be sufficient. Enough that it discrim- 
inate between the two classes, one of which may be put to 
labor on railroads, or in mines, and anywhere in the State; 
the other, not to be carried out of the county, unless an order 
is passed by the court of County Commissioners, affirming 
that, in the opinion of the court, the interest of the county 
requires that they be hired outside of the county. Perhaps, 
the briefest and simplest method of disposing of the question 
will be found to be, to make one order for hiring persons con- 
victed of offenses involving moral turpitude, and another for 
offenders of the class involving no moral turpitude. Any- 
thing equivalent to this would be sufticient. And these orders 
must be entered on the records of the court.—Code of 1876, 
$ 4468. Being made by the court, and entered of record, the 
court of County Commissioners may earry them out, * by 
themselves, or by some member of their body, or other person 
to be appointed by them.”—Code of 1876, § 4469. We hold 
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that, when the petition for habeas corpus was tiled in this case, 

no system of hard labor for the county had been established 

by the court of County Commissioners of Barbour county, 

adapted to the case we have in hand. 

The petitioner, Alexander Crews, was, on December 3d, 
1885, tried and convicted of an assault and battery in the Cir- 
euit Court of Barbour county, then in session at Clayton. The 
fine assessed against him was three hundred dollars. The 
judgment-entry states that “the defendant, Aleck Crews, fail- 
ing to pay or secure his fine, it is considered by the court that 
he be imprisoned to hard labor for the county for ninety days 
for the fine, and until the costs are paid, at 35 cents per day, 
unless sooner paid ; and that he be confined in the common jail 
of the county until within five days next after the adjournment 
of this court, when he will be delivered to the superintendent 
of hard labor for the county by the sheriff, who is charged 
with the execution of this sentence.” 

It was shown “that the Circuit Court of Barbour county 
had not been in actual session in Clayton since Saturday, De- 
ceinber 5th; that there had been no formal adjournment of 
the court, nor had the minutes been signed ; that the court had 
transacted no business at Clayton since said date of December 
5th, and that there was no business of the court remaining un- 
done, except the signing of the minutes by the judge; that the 

irenit Court convened in session at Eufaula on Monday, De- 
cember 7th, and remained in active session there until De- 
cember 24th, when there was an informal adjournment. The 
court at Eufaula has not yet, December 26th, formally ad- 
journed.” The petition and order for original habeas corpus 
in this case bear date December 23d, 1885. 

In answer to the relief prayed in this case, it is urged that, 
when the petition for habeas CONPUs Was tiled—December 23d, 
1885—the term of the court at Clayton had not adjourned, 
and therefore the petition was prematurely filed. The latest 
statute, declaring when the Circuit Courts of Barbour county 
shall be held, was approved March Ist, 1881.—Sess. Acts, 57. 
There is an error in the printed copy. Corrected by the 
statute in manuscript, it provides that Cireuit Courts shall be 
held “for the county of Barbour, at Clayton, on the eleventh 
Mondays after the first Mondays in March and September, and 
may continue two weeks; and at Eufaula on the thirteenth 
Mondays after the first Mondays in Mareh and September, and 
may continue two weeks, or until the business is disposed of.” 

- The Fall term, 1885, of the court at Clayton commenced No- 
vember 23d, and ended December 5th; that being the time 
aac by law. That term could not be prolonged beyond 

ecember 5th, for that was the limit the law had prescribed. 
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The term at Eufaula, being allowed to continue until the busi- 
ness was disposed of, remained in session until December 24th, 
one day after the petition for Aabeas corpus was presented and 
allowed in this case. A question may arise, whether the court, 
held partly at Clayton, and partly at Eufaula, is to be treated 
as two separate terms, or as one term. This question has not 
been argued, and we do not propose now to decide it. We do 
not doubt that, when the presiding judge ordered that the de- 
fendant “be confined in the common jail of the county until 
within five days next after the ndieunian of this court,” he 
had reference to the term then being held at Clayton. That 
term, as we have seen, expired, both in law and in faet, on De- 
cember 5th; and the extra five days, during which the peti- 
tioner was allowed to be kept in prison, expired with December 
10th. These additional tive days were only a reasonable time 
within which to execute the order of the court, and, no doubt, 
were so intended.— A7rby v. The State, 62 Ala.51. After the 
expiration of these tive days, the petitioner remained in prison 
twelve days, before he applied for habeas corpus. During 
these twelve days, he was imprisoned by no order of the court ; 
for the sentence was, that he should do hard labor, not suffer 
imprisonment. And the court of County Commissioners had 
established no system of hard labor adapted to the offense of 
which he had been convicted. It follows, that the petitioner 
is improperly imprisoned, and is entitled to his discharge, as 
the facts now appear before us —Lyx parte Mech ivett, 55 Ala. 
236; Airby v. The State, 62 Ala. 51; State v. Metcalf, 75 Ala. 
42; Smith v. The State, 76 Ala. 69. 

The writs of habeas corpus and certiorari will be awarded, 
unless the petitioner is content to renew his application before 
a court or judge of primary jurisdiction. The costs of this 
proceeding are adjudged against M. L. Passmore, who can 
apply for relief to the court of C ounty Commissioners, if he 
thinks himself aggrieved. 


Chapman vw. The State. 


Indictment for Assault and Battery. 


1. What constitutes assault.—Presenting and aiming an unloaded gun 
at a person within shooting distance, in such manner as to terrify him, 
he not knowing that the gun is not loaded, will not support a conviction 
for a criminal assault, “although it may support a civil action for 
damages 
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From the Cireuit Court of Barbour. 
Tried before the Hon. H. D. Crayon. 


H. D. Ciayrox, Jr., for the appellant, cited Johnson v. The 
State, 35 Ala. 363: Lawson v. The State, 30 Ala. 14: Zarver 
v. The State, 43 Ala. 354: Blackwell ». The State, 9 Ala. 79: 
Shaw v. The State, 18 Ala. D47. 


Tros. N. McCietian, Attorney-General, for the State, cited 
Bloomer v. The State, 5 Sneed, 68: Smith v«. State, 7 Humph. 
43: Hays v. People, 1 Will, 351; Com. v. White, 110° Mass. 
407; Com. v. McLaughlin, 5 Allen, 507; 10 Towa, 180; 9 C, 
& P. 483: Balkum v. State, 40 Ala. 671; 2 Bish. Cr. Law, 
$53; 2 Whart. C. Law, § 1244. 


SOMERVILLE, J.—The defendant was indicted for an as- 
sault and battery upon the person of one McLeod, and was 
convicted of a mere assault. 

It may be that, if the indictment had been for robbery, the 
facts in evidence would have sustained the allegation of an as- 
sanlt, which, in cases of that nature, is often merely constrne- 
tive; for every attempt at robbery, or to commit rape, or to do 
other like personal injury, involves within it the idea of an as- 
sault, either actual or constructive. 

The present conviction, however, can be sustained only on 
the theory, that it was an assault for the defendant to present 
or aim an unloaded gun at the person charged to be assaulted, 
in such a menacing manner as to terrify him, and within such 
distance as to have been dangerous had the weapon been loaded 
and discharged. On this question, the adjudged cases, both in 
this country, and in England, are not agreed, and a like differ- 
ence of opinion prevails among the most learned commentators 
on the law. We have had occasion to examine these authorities 
with some care, on more occasions than the present; and we 


are of the opinion that the better view is, that presenting an 
unloaded gun at one who supposes it to Le eamed. although 
within the distance the gun would carry if loaded, is not, with- 
out more, such an assanlt as can be punished criminally, 
although it may sustain a civil suit for damages. The conflict 
of authorities on the subject is greatly attributable to a failure 
to observe the distinction between these two classes of cases. 
A civil action would rest upon the invasion of a person’s “ right 
to live in society without being put in fear of personal harm ;” 
.and can often be sustained by proof of a negligent act resulting 
in unintentional injury.— Peterson v. Haffner, 26 Amer. Rep. 
81; Cooley on Torts, 161. An indictment for the same act 


could be sustained only upon satisfactory proof of criminal in- 
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tention to do personal harm to another by violence.—<tate v. 
Davis, 1 Tred. Law, 125; s. c., 35 Amer. Dee. 735. The ap- 
proved definition of an assault involves the idea of an inchoate 
violence to the person of another, with the present means of 
carrying the intent into effect.—2 Green]. Ev. § 82; Roscoe's 
Cr. Ev. (7th Ed.) 296; People v. Lilley, 43 Mich. 521. Most 
of our decisions recognize the old view of the text-books, that 
there can be no criminal assault without a present intention, as 
well as present ability, of using some violence against the per- 
son of another.—1 Russ. Cr. (9th Ed.) 1019; State v. Blackwell, 
0 Ala. 79; Johnson v. State, 43 Ala. 354. In Lawson v. State, 
30 Ala. 14, it was said that, “to constitute an assault, there 
must be the commencement of an act, which, if not prevented, 
would produce a battery.” The case of Balkum v. The State, 
40 Ala. 671, which was decided by a divided court, probably 
does not harmonize with the foregoing decisions. 

It is true that some of the modern text-writers define an 
assault as an apparent attempt by violence to do corporal hurt 
to another, thus ignoring entirely all question of any criminal 
intent on the part of the perpetrator.—1 Whart. Cr. Ev. 
$ 603; 2 Bish. Cr. Law, $ 32. The true test can not be the 
mere tendeney of an act to produce a breach of the peace ; for 
opprobrious language has this tendency, and no words, how- 
ever violent or abusive, ean, at common law, constitute an 
assault. It is unquestionably true, that an apparent attempt to 
do corporal injury to another may often justify the latter in 
promptly resorting to measures of self-defense. But this is 
not because such apparent attempt is itself a breach of the 
peace, for it may be an act entirely innocent. It is rather be- 
cause the person who supposes himself to be assaulted, has a 
right to act upon appearances, where they create reasonable 
grounds from which to apprehend imminent peril. There can 
he no difference, in reason, between presenting an unloaded 
gun at an antagonist in an affray, and presenting a walking- 
cane, as if to shoot, provided he honestly believes, and from 
the cireumstanees has reasonable ground to believe, that the 
cane was a loaded gun. Each act is a mere menace, the one 
equally with the other; and mere menaces, whether by words 
or acts, without intent or ability to injure, are not punishable 
crimes, although they may often constitute sutlicient ground 
for a civil action for damages. The test, moreover, in crim- 
inal cases, can not be the mere fact of unlawfully putting one 
in fear, or creating alarm in the mind; for one may obviously | 
he assen'ted, although in complete ignorance of the fact, and, 
therefore, entirely free from alarm.— People v. Lilley, 43 Mich. 
25.8. 0, 1 Crim. Law Mag. 605. And one may be put in 
fear under pretense of begging, as in Zuplin’s case, occurring 
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during the riots in London, decided in 1780, and reported in 
2 East P. C. 712, and cited in many of the other old authori- 
ties. These views are sustained by the spirit of our own ad- 
judged cases, cited above, as well as by the following anthori- 
ties, which are directly in point.—2 Greenl. Cr. Law Rep., and 
note, on pp. 271-275, where all the cases are fully reviewed ; 
2 Addison on Torts (Wood's Ed. 1881), $ 788, nofe 1, pp. 4-7; 
Roseoe’s Crim. Ev. (7th Ed.) 296; 1 Russell Cr. (9th Ed.) 
1020; Blake v. Barnard, 9 C. & P. 626; Reg. v. James, 
1C.& P. 530; Robinson v, State, 31 Tex. 170; Mehay v. 
State, 44 Tex. 43; State v. Davis, 35 Amer. Dee. 735. 

The opposite view is sustained by the following authors and - 
adjudged cases: 7 Bish. Cr. Law (7th Ed.), § 32; 1 Whart. 
Cr. Law (9th Ed.), $§ 603, 182; Reg. v. St. George, 9 C. & 
P. 483; Com. v. White, 110 Mass. 407; State v. Shepard, 
10 Lowa, 126; State v. Smith, 2 Wamp. 457. See, also, 3 Green. 
Ev. (14th Ed.) § 59, note 6; 1 Areh. Cr. Pr. & Pl. (Pomeroy’s 
Ed.) 907, 282-283; State v. Benedict, 11 Vt. 238; State v. 
Neely, 74 N. C. 425; 8. co, 21 Amer. Rep. 496. 

The rulings of the court were opposed to these views ; and 
the judgment must therefore be reversed, and the cause re- 
manded. 


Chamblee v. The State. 
Indictment for Murder. 


1. Special renire in capital case. —The general statute regulating the 
drawing of jurors and organization of juries in criminal cases (Sess. 
Acts 1884-5, p. 181), when two or more capital cases are set for trial on 
the same day, authorizes and provides for but one special ren/re for all. 

2. Flight; subsequent explanatory declarations.—Flight soon after the 
commission of the offense charged, though it may be of slight probative 
force, is an evidentiary fact in the nature of an implied admission ; and 
while it may be explained or qualified by accompanying declarations on 
the principle of res gesta, subsequent conduct, acts or declarations, are 
not admissible for that purpose. 

3. Verdict on Sunday.—A verdict may be received on Sunday, and 
judgment be entered on it on the next day. 


From the City Court of Birmingham. 

Tried before the Hon. H. A. Suarpe. 

The defendant in this case, LaFayette Chamblee, was_in- 
dicted for the murder of Mareus Chamblee, by shooting him 
with a gun ‘or pistol ; was tried on issue joined on the plea of 
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not guilty, convicted of murder in the second degree, and 
sentenced to the penitentiary for the term of thirteen years. 
There was no objection on the trial, so far as the record shows, 
either to the grand jury by whom the indictment was found, or 
to the special venire from which the petit jury was selected. 
On the trial, as the bill of exceptions recites, “the testimony 
tended to show that, before the finding of said indictment, the 
defendant killed said Mareus Chamblee in said county, by 
shooting him with a gun or pistol; and that six or seven days 
afterwards, defendant being charged by his neighbors with the 
commission of the offense, he fled from his home in the county, 
and went to Mississippi, where he remained about ten months, 
and then voluntarily returned to his home, and remained there 
until he was arrested cn said charge. The defendant’s counsel 
then asked James Chamblee, who was a brother of the defend- 
ant and of the deceased, whether or not he had ever communi- 
cated to the defendant the fact that he was indicted in this 
county for killing the deceased ; and if so, how long afterwards 
it was before defendant returned. The State objected to this 
question, and the court sustained the objection; to which the 
defendant excepted. The defendant’s counsel promised to 
connect it with other evidence in the case, showing that de- 
fendant did not leave home from conscious guilt.” This is all 
the bill of exceptions states ip this connection. 

The jury retired to consider of their verdict on Saturday 
evening, and having announced to the presiding judge, through 
the bailiff, on Sunday evening, that they had agreed on a ver- 
dict, it was then received in the presence of the prisoner, and 
against his objection ; and judgment was entered on it on the 
next day, also against his objection. 


J. W. Cuamprer, and W. J. Canarian, for the appellant, 
cited Llaynes v. Sledge, 2 Porter, 580; Nabors v. The State, 
6 Ala. 200; Ved v. The State, 7 Porter, 187. 


T. N. McCretian, Attorney-General, for the State, cited 
= idv. The State, 53 Ala. 404: GS Ala. 486,515: 1 Bishop's 
’y. Pr. 1001. 


CLOPTON, J.—When this case was first submitted, the 
record did not disclose that any day was set, or special jurors 
were drawn, for the trial of the defendant. The record has 
been since corrected, and now shows that a day was set for his 
trial, and jurors were drawn. Two capita] cases were set for 
the same day, and jurors were drawn at the same time, for the 
trial of both cases.’ Construing the statute regulating the draw- 
ing and impanneling of jurors in Dallas county (Acts 1884-85, 
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p. 492), we held in Avans v. State, at the present term, that 
it was irregular to draw at the same time special jurors for the 
trial of two capital cases, though set for trial on the same day. 

The jurors in the present case were drawn under the “Act to 
more effectually secure competent and well qualitied jurors in 
the several counties in this State, with the exception ” of cer- 
tain named counties.—Acts 1884-85, p. 181. The provisions 
of the act are materially different from the act relating to Dal- 
las county, as to the manner of drawing special jurors for the 
trial of capital cases. The language is: ‘“ When any capital 
case or cases stand for trial, the conrt shall, at least three days 

before the same are set for trial, cause the box containing the 
names of jurors to be brought into the court-room, and, having 
the same well shaken, the presiding judge shall then and there 
publicly draw therefrom not less than twelve, nor more than 
twenty-four of said names; . . . andthe names of the 
jurors so drawn, together with the panel of thirty-six hereto- 
fore provided for, shall constitute the venire from which the 
jurors to try said capital case or cases shall be selected.” The 
statute contemplates that more than one case may be set for 
trial on the same day. If more than one, the presiding judge, 
nevertheless, can not draw more than twenty-four names; and 
but one ven/re is provided, from which the juries to try such 
cases shall be selected. Under the provisions of the statute, 
the drawing of the jurors was regular. 

Flight, soon after the commission of an offense, may be of 
the least probative force of all the criminating cireumstances, 
and is insufticient by itself to authorize a conviction ; but it is 
an evidentiary fact, from which, in connection with other 
proof, guilt may be inferred. It is admissible in all cases, the 
prosecution having proved the flight, for the defendant to show 
any explanatory or excusing circumstances, constituting the 
res geste, The conduet of the accused, whether consisting of 
flight or other act, or of appearance, operates in the nature of 
an admission. Admissions or declarations, made at one time, 
can not be qualified or controlled by other declarations, made 
at a subsequent time. No more can an admission, implied 
from conduct, be explained or controlled by subsequent con- 
duet, which forms no part of the ves geste.— Campbell v. The 
State, 23 Ala. 44. The evidence as to the information of the 
indictment being communicated to the defendant, and the time 
of his return, was properly excluded. The offer was accom- 
panied with a proposition to connect it with other evidence, 
showing that he did not leave from a consciousness of guilt ; 
but the court was not informed of the character of such 
other evidence, and there was no offer in fact to introduce 
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any. The defendant was not denied the opportunity to ex- 
plain or excuse his flight by competent evidence. 
It was lawful for the court to receive the verdict on Sunday, 
and enter the judgment on a succeeding day.—Leid v. State, 
58 Ala. 401; 1 Bish. Crim. Pro. § 1001. 


t 


Attirmed. 
. ry 
Bolling v. The State. 
Indictment for Petit Larceny. 
1. Revision of judgment incriminal case, without writ of error.—In a 


criminal case, ** when any question of law is reserved for the consider- 
ation of ’* this court, it is the duty of the clerk below to make out and 
forward a transcript of the record (Code, § 4979) ; which transcript, be- 
ing here filed, gives this court jurisdiction, if the question is properly 
presented, 

2. Same.—When the question does not distinctly appear on the re- 
cord, it must be reserved by bill of exceptions ; and when it does appear 
onthe record, as a ruling on demurrer to a plea, not being proper mat- 
ter for a bill of exceptions, the record must show that the question was 
reserved at the time the ruling was made. 

From the City Court of Montgomery. 


Tried before the Hon. Tiros. M. Arrineron. 
Macponatp & Frrevson, and H. C. Buttock, for appellant. 


Thos. N. McO.etian, Attorney-General for the State. 

STONE, C. J.—In Ev parte Knight, 61 Ala. 482, we con- 
strued the statute bearing on the subject of appeals and writs 
of error in criminal cases, commencing with section 4978 of 
the Code of 1876. We there ruled that, unless some question 
of law is reserved under section 4978, the case can not be 
brought to this court for review by the mere act of the clerk 
in sending up the transcript under section 4979 of the Code. 
Carrying out the statute, we further ruled, that if the question 
did not distinctly appear on the record, “it must be reserved 
by bill of exceptions, duly taken and signed by the presiding 
judge, as in civil cases.” We said further, that if the question 
did distinctly appear on the record, then it could not be re- 
served, or brought to our notice, by bill of exceptions. Still, 
we said, that to justify a consideration of the case without a 
writ of error, the record must show that a question of law was 
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reserved, and that it was done “ at the time of the decision of 
the question.” Otherwise, we said, the trial court had no an- 
thority to suspend the execution of the sentence. We deem it 
unnecessary to repeat the argument, so fully presented in that 
case. The remedy being a substitute for an appeal or writ of 
error, and given by statute, to obtain its benefits there must be 
a substantial compliance with all the statute requires. 

In the present case, the ruling, of which a review is sought, 
arises on demurrer sustained to defendant’s pleas of former 
jeopardy. This appears of record, as it rightfully should do, 
and hence could not be raised by bill of exceptions. The facts 
shown by the record are as follows: On November 20, 1885, 
the State’s demurrer to defendant’s pleas was sustained, the de- 
fendant put on trial on plea of not guilty, and a verdict of 
guilty rendered by the jury. The record is silent as to the res- 
ervation of any question at that time. Ten days afterwards, 
sentence was pronounced on the defendant, and in the sen- 
tence is found the following clause : ** Questions of law having 
arisen in this case fur the decision of the Supreme Court of 
Alabama, this sentence is suspended pending an appeal to said 
court.” This is all the record contains to found an argument 
on that any question of law was reserved for the consideration 
of this court. It is insufficient, and the case is not properly 
before us. 

There are two reasons for holding that a mere ruling of the 
court against the defendant, although properly a part of the 
record, does not, without more, bring a criminal case to this 
court for review under section 4979. First: To have that ef- 
fect, the statute requires that the question shall be reserved. 
Second: Any other ruling would make it the duty of the clerk 
to certify and transmit to this court for revision the record of 
every conviction in a criminal case, in which there was a ruling 
on pleadings adverse to defendant; and this, irrespective of the 
wish of the defendant to claim an appeal. The plain meaning 
of the statute is, that to obtain an appeal in such case, without 
writ of error, the question must be reserved—reserved at the 
proper time, and the record must show it. 

If, when the demurrer was sustained, the question had been 
then and there reserved for this court’s consideration, and such 
reservation had been embodied in the judgment-entry, or oth- 
erwise on the minutes of the court, together with the ruling on 
the demurrer, that would have been a compliance with the 
statute, and would have authorized a suspension of the execu- 
tion of the sentence ; and it then would have become the duty 
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of the clerk to certify and transmit to this court a transcript of 
the record, according to the provisions of section 4997 of the 
Code. 
Appeal dismissed. 


Jackson v. The State. 
Indictment jor Murder. 


1. Special venive; when proper.—A special venire is necessary, and is 
authorized, only in capital cases (Code, § 4874); and on a second trial 
under an indictment fer murder, the first having resulted in a con- 
viction of murderin the second degree, which operates as an acquittal 
of the higher offense, and is so pleaded on the second trial, the defend- 
ant is not entitled to a special venire. 

i Discharge of juror on account of sickness.—The discharge of a 

juror by order of the court, on account of sickness, and the substitution 
of another juror in his stead, authorizes the commencement of the trial 
anew, but does not enlarge the number of peremptory challenges al- 
lowed the defendant (Code, §§ 4906, 4879); and if he has already ex- 
hausted his peremptory challenges, he can not challenge peremptorily 
the substituted juror. 
3. Evamination of witness testifying as to character.—A witness, when 
called to testify to character, must testify to the person’s reputation in 
the community, and not to particular facts or rumors affecting his repu- 
tation; but, on ecross-examination, a greater latitude as to details is al- 
lowed, and he may be asked what he had heard other persons say, or 
what he had himself said, at a particular time and place, as to matters 
affecting the character of the person inquired about. 

4. Competency of witness to testify as to character.—When a witness 
states that he knew the character of the deceased, or other person in- 
quired about, ‘‘in the upper portion of the neighborhood in which he 
lived, but not in the lower portion,” this does not affect his competency, 
but goes only to the weight or sufficiency of his testimony. 

5. NSelf-defense.—The defendant’s belief that it was necessary to kill 
his assailant in order to save his own life, or to prevent grievous bodily 
harm, must not only be honestly entertained, but must be reasonable 
— well founded ; though he may act on appearances, as if they were 
real, 


From the Cireuit Court of Pike. 

Tried before the Hon. Joun P. Hussar. 

The defendant in this case was indicted for the murder of 
Joseph Bragg, by shooting him with a gun; and on his second 
trial, as shown by the present record, was convicted of man- 
slanghter in the first degree, and sentenced to the penitentiary 
for the term of tive years. The points decided by the court 
will be readily understood from the opinion, without any addi- 
tional statement of facts. 
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Ganrpner & Wixry, forthe appellant. 
Tuos. N. McCietianx, Attorney-General, for the State. 


SOMERVILLE, J.—Upon the state of facts disclosed by 
the record, the defendant was not entitled to a special ven?re of 
jurors, under the provisions of section 4874 of the Code (1876). 
Special venires, under this section, are authorized only where 
the defendant is on trial for a capital felony. In January, 
1885, he had been arraigned and tried for murder in the first 
degree, but had been convicted only of murder in the second 
degree. This verdict, and the sentence based on it, operated 
as an acquittal of the higher grade of the offense, although the 
judgment was afterwards reversed, upon appeal, by this ceurt. 
Upon the present trial, 1 plea was interposed setting up the 
fact of this acquittal, i way of defense to the higher crime 
charged in the indictment. “The truth and sufticiency of this 
plea were admitted by the State ; and the subsequent trial, both 
in law and in fact, was only for murder in the second degree. 
The court, therefore, was not under the duty, nor didit have 
the power, to order the summoning of a special venire.— De- 
Arman v. The State, T7 Ala. 10. 

The defendant, during the organization of the jury, is shown 
to have exhausted the fifteen peremptory challenges to which 
the statute entitled him. There could, therefore, be no error 
in refusing to him the privilege of challenging the juror Davis, 
who was selected as a substitute for the one discharged by or- 
der of the court because of being incapacited by sickness for 
the performance of his duty. The only effect of such discharge 
was to authorize the trial to commence anew. It did not en- 
large the number of challenges allowed in the cause.—Code, 
1876, $$ 4906, 4879. 

It is certainly true that character or reputation, when prop- 
erly made the subject of proof in courts of justice, means the 
estimate in which the individual is held by the community. 
and not the private opinion entertained of him by the  wit- 
nesses who may be called to testify in reference to such fact. 
Particular facis, therefore, are inadmissible in evidence on this 
issue, upon the direct examination, or even rumors of such 
facts as may be either damaging or beneficial to the character 
of the person sought to be attacked or sustained. But, on cross- 
examination, there is allowed much greater latitude of inter- 
rogation as to details, this being often the only efficacious test 
available for the discovery of truth. To test the soundness of 
the witness’ opinion, and elicit the data upon which it is founded, 
he may often be CLOSS-€Xi umined as to particular facts affecting 
character.— De Arman’s case, 71 Ala. 352; Te sney’s case, T1 
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Ala. 38. The witness, Taylor, having testified in behalf of the 
State that the general character of the deceased was good, it 
was, in our opinion, competent for the defendant, on cross- 
examination, to ask him if lie had not said, at a time and place 
specified, that the deceased was a bad man. It would certainly 
have been competent to prove that the witness had heard one 
or more persons residing in the community make such an asser- 
tion. Why not, then, that he himself had done so, as he was 
as much a constituent part of the commnnity as any other sin- 
gle individual would be? The court erred in excluding this 
evidence. 

The fact that the witness knew the character of the deceased 
only in what he termed *the upper portion of the neighbor- 
hood in which he lived,” but not in *the lower portion,” did 
not affect the competency of his testimony, but went only to 
its weight or sufficiency. This was only cireumscribing his 
knowledge to a smaller area of the same community. 

There is no error in that portion of the court’s charge which 
asserted the proposition, that the defendant’s belief as to the 
necessity for killing his assailant, in order to excuse him, must 
have been * well founded and honestly entertained.” Llonesty 
or belief will not be sufficient, because it may be irrational, and 
generated by fear, without the existence of appearances fairly 
operating to create it. The law requires that such belief must 
be both reasonable and honestly entertained. This, of course, 
does not mean that the supposed facts generating such belief 
inust be real ; for they may be appearances only, and yet justify 
as prompt action as if they were real.—Sftorey’s case, 71 Ala. 
330: LHolley’s case, 73 Ala. 14, 19. 

M: any of the other rulings of the court have reference to the 
charge of murder. The conviction is only for manslaughter. 
We do not consider the questions raised by these rulings, be- 

cause the judgment must be reversed for the error above spec- 
itied, and upon the remandment of the cause they will become 
immaterial.— De Arman v. The State, 71 Ala. 352. 

The judgment is reversed, and the cause remanded. The de- 
fendant, in the meanwhile, will be kept in custody until dis- 
charged by due process of law. 
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Clarke v. The State. 


Indictment for Murder. 


1. Service of copy of indictment and special renive.—When the record 
shows an order for the service of a copy of the indictment and of the 
special renire on the defendant (Code, § 4872), this court will presume 
compliance with the order, in the absence of objection in the court be- 
low founded on the want of it. 

2. Proof of venne.—The sutticiency of the proof of venue can not be 
considered by this court, in the absence of a ruling by the primary 
court, and exception duly reserved to it. 

3. Killing one person by mistake for another.—When one person is 
killed by mistake for another, the character of the offense is the same 
that it would have been if the fatal shot or blow had killed the person 
for whom it was intended. 

4. Threats hy defendant against third person.—As a general rule, a 
threat by the defendant to kill some other person than the deceased is 
not admissible as evidence against him; but, in a case of mistaken 
identity, evidence showing malice on the part of the defendant towards 
the person for whom the deceased is supposed to have been mistaken, 
or threats made by him against that person, is relevant and admissible ; 
yet the jury should be instructed to give no weight or consideration to 
such evidence, unless they are satisfied as to the fact of such mistaken 
identity. 

5. Same; subsequent threats. —In such case, the fact of mistaken 
identity being established, proof of threats made by the defendant 
towards the person for whom the deceased was mistaken, and of a diffi- 
culty between them, subsequent to the homicide, is competent and ad- 
missible against him, in connection with the precedent threats and other 
circumstances, in determining the intent and motive with which the 
fatal shot was fired. 

6. Flight, concealment, &c.—Any conduct on the part of the defendant 
indicating a consciousness of guilt, such as flight, concealment, &c., 
being competent evidence against him as an implied admission; it is 
competent for the prosecution to prove that, when an officer went to the 
defendant’s house to arrest him, and inquired for him, his wife asserted 
that he was not at home, when he was in fact in an adjoining room, 
and failed to discover himself; but the jury should be instructed to dis- 
regard the evidence, unless satisfied that the defendant heard and un- 
derstood the purport of the conversation. 

7. Impeaching witness.—The credibility of a witness can not be im- 
peached by proof of the declarations of third persons, not made in his 
presence. 

8. Difticulty between defendant and third person or deceased.—The 
prosecution having proved the fact of a difficulty between the defendant 
and a third person, for whom the deceased was supposed to have been 
mistaken at the time of the homicide, the defendant can not be allowed 
to prove the cause, merits, or details of that difficulty. 

9. Testimony of defendant as witness; cross-ecamination.—When the 
defendant in a criminal case avails himself of the statutory privilege of 
testifying as a witness (Sess. Acts 1884-5, p. 139), he subjects himself 
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to the test of cross-examination as to any matter connected with the 
transaction, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory statements on 
other occasions; but he can not be cross-examined, against his objec- 
tion, as to his connection with, or commission of other offenses, or mat- 
ters which would unduly prejudice him in the minds of the jury,—as 
by asking whether he did not ‘‘ belong to the Jesse James gang.”’ 


From the Cireuit Court of Jefferson. 

Tried before the Hon. S. H. Sprorr. 

The defendant in this case, Ralph Clarke, was indicted for 
the murder of James Leatherwood, by shooting him with a gun 
or pistol; and being tried on issue joined on the plea of not 
guilty, was found guilty of murder in the first degree, and sen- 
tenced to imprisonment in the penitentiary for life. The judg- 
ment-entry shows that the defendant was regularly arraigned 
on the 25th May, 1885; that the court then made an order ap- 
pointing the 28th May for his trial, directing the summoning 
of a special venére for his trial, and service of a copy thereof, 
with a copy of the indictment, on the defendant one entire day 
before the day set for the trial; and that on the trial, on the 
day appointed, no objection was raised on account of any 
failure to comply with this order; but it does not affirmatively 
show a compliance with the order. 

It was proved on the trial that the deceased was shot, and 
instantly killed, on the night of November 6th, 1884, while 
asleep in a bed in a room on the ground floor of a stable in the 
city of Birmingham: and the evidence tended to show that 
the fatal shot was fired through a crack in the wall of the room, 
on the side next to the street. One Pool was sleeping in the 
bed with him at the time, next to the wall, and two other per- 
sons were sleeping on the floor of the room; and a lamp was 
left burning near the head of the bed. The evidence against 
the defendant was entirely circumstantial, and the prosecution 
seems to have proceeded on the theory that the deceased was 
mistaken for one John Allen, though the fact is not stated. 
The prosecution was allowed to prove, against the objection of 
the defendant, that the deceased and said Allen resembled 
each other, in size, complexion, color of hair, and general ap- 
pearance; that the defendant had made threats against Allen, 
both before and after the homicide, declaring his intention to 
wait about the stable for Allen, and to kill him; and exceptions 
were duly reserved by the defendant to the admission of each 
part of this evidence. The prosecution proved, aiso, the de- 
clarations of the defendant to his wife’s sisters, the day after 
the killing, “that he had done a hanging crime;” and to the 
admission of this evidence the defendant excepted. 











476 SUPREME COURT [Dec. Term, 
‘Clarke v. The State. | 

Joe Hanks, a witness for the prosecution, testified that, on 
the night of the homicide, he was passing in the street near the 
stable, heard a pistol shot fired, and saw the defendant walking 
away from the stable; that he hailed the person, calling the 
defendant by name, but received no reply. The defendant 
offered to prove, by one Dick Harris, that he was present at a 
conversation between said Allen and one Nash, his brother-in- 
law, after the killing, in which Allen said, ** We must pay Joe 
Hanks-‘more money, and if we can get him to swear, in the 
Circuit Court, the same facts he swore to on the petition for 
bail, we will convict Clarke, and get rid of him.” The court 
excluded this evidence, on objection by the prosecution, and 
the defendant excepted. 

Dave Brown, the officer by whom the defendant was ar- 
rested, was examined as a witness for the prosecution, and 
testified that, “when he went to the house, he found the de- 
tendant’s wife standing in the door, and asked her about some 
tramps, and then where her husband was; that he spoke in his 
usnal conversational tone; that she replied, * Ile is out on the 
river; that he then stepped in the door, and saw defendant in 
the far end of the adjoining room, close up in the corner, just 
opposite where his wife was. Defendant asked said witness, 
ov cross-examination, * Did defendant hear the answer made to 
you by his wife‘’ Witness answered, ‘1 don’t know.’ De- 
fendant’s counsel then asked, * Was defendant in the adjoining 
room, where you found him, when his wife said that he was 
out on the river?’ Witness answered, ‘I can’t say he was.’ 
The defendant then moved the court to exclude from the jury 
the said answer made by his wife to said witness,” and he ex- 
cepted to the overruling of his motion. 

‘The defendant testitied as a witness for himself, and was 
asked on cross-examination, * Did you not belong to the Jesse 
James gang/” The defendant’s counsel objected to this ques- 
tion; the court overruled the objection, and the defendant ex- 
cepted.” 


Neither the dockets nor the transcript shows the name of 
the counsel who appeared in this court for the appellant ; but 
there is a brief on file, without signature, which cites Gooden 
v. The State, 55 Ala. 178, and Clark’s Man. Crim. Law, 442, 
and says that all the points raised by the bill of exceptions are 
insisted on. 


Tuos. N. McCietian, Attorney-General, for the State, cited 
Jackson v. The State, 52 Ala. 305; Diggs v. The State, 49 Ala. 
311; Edward v. The State, 49 Ala. 336; Henderson v. The 
State, 70 Ala. 29; West v. The State, 76 Ala. 98. 
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CLOPTON, J.—-1. The record discloses an order, that a 
copy of the indictment and list of the jurors summoned be 
served on the defendant, but it is silent as to the service. In 
such ease, on appeal, the service will be presumed to have been 
regular, in the absence of objection.—Spicer v. The State, 
69 Ala. 159. 

2. There was evidence showing that the offense was com- 
mitted in Jefferson county. No instruction was given or re- 
quested in respect to its sufficiency. Without a decision by 
the Cireuit Court, made the subject of an exception, and in- 
volving an inquiry into the sufficiency of the evidence, this 
court can not interfere.—//ubbard v. The State. 72 Ala. 164. 

3. A consideration of the theory of the case, as contended 
and attempted to be proved by the prosecution, is necessary to 
a proper determination of the relevancy and competency of 
much of the evidence to which objection is made. There is 
an absence of proof showing any malice or ill-feeling on the 
part of defendant towards the deceased. It does not appear 
there had been any previous acquaintance between them. The 
theory of the State is, that the accused shot the deceased, mis- 
taking him for Allen, whom he intended to kill. If this the- 
ory be found true by the jury, the defendant is guilty or inno- 
cent of the offense charged, the same as if the fatal shot had 
killed the person for whom it was designed.— 77dwell v. The 
State, 70 Ala. 33. 

4. Previous threats of the defendant against the person slain 
are admissible, as evineing malice, a criminal intent, and a mo- 
tive to commit the deed. While not by themselves convincing, 
they are properly submitted to the jury, in connection with the 
other circumstances of the case, on the question of guilt or in- 
nocence.— Redd v. The State, 68 Ala. 492; Winslow v. The 
State, 76 Ala. 42. The record discloses evidence, which, if be- 
lieved, proves that the accused, at the time of the shooting, 
mistook the deceased for Allen. While the general rule is, 
that a threat to kill some person, other than the deceased, does 
not prove or tend to prove the offense charged ; yet, in a case 
of mistaken identity, evidence evincing malice, criminal intent, 
and a motive to kill the person really intended, is admissible, 
on the same principles, and for the same reasons, as if such 
person had been killed under the same cireumstanees. The 
credibility and sutticiency of the evidence to establish mistaken 
identity, as to which we intimate no opinion, is a question ex- 
clusively for the jury; who should receive instructions to give 
no weight or consideration to the threats, unless satistied that 
the defendant shot under the belief that the deceased was 
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5. The Cirenit Court did not err in admitting proof of 
threats and a difficulty subsequent to the killing. Such evi- 
dence tends to show a continuance of the previous hostile feel- 
ings, and a continuous intention to consummate his design as 

» Allen. They are circumstances, which may be properly con- 
pcan by the jury, in connection with the preceding threats 
and cireumstances, in determining the intent and motive with 
which he shot the deceased.— Me Manus v. The State, 36 Ala. 
285. It may be, that had proper objections been made, the 
details of the difficulty should have been excluded ; but the 
objection was only directed to the fact of a difficulty, and there 
was no motion to exclude any part of the answer of the 
witness. 

6. Any conduct of the accused, such as flight, concealment, 
endeavor to avoid arrest, or other indications of a consciousness 
of guilt, though weak and inconclusive, are admissible against 
him. The conversation between the wife of the defendant 
and the officer who went to arrest him, if heard by him, and 
his failare to discover himself, falls within this class of evi- 
dence. On account of the uncertainty of such evidence, it 
should prima facie appear to the court that the accused heard 
and understood the purport of the conversation, and knew that 
the person inquiring for him was an officer; and the jury 
should be instructed to disregard it, unless satistied of the pre- 
arg requisites to its admission. 

. The credibility of a witness can nut be impeached by the 
mere declarations of persons not parties to the case, the witness 
not being present. The conversation between Allen and Nash, 
relating to the payment of money to Hanks, was properly ex- 
cluded. If he was paid to testify as he did, his evidence is un- 
worthy of credence ; but the subornation must be proved oth- 
erwise than by hearsay evidence. 

8. The court erred in allowing proof of the cause of the 
difficulty, between the defendant and Allen. * The cause, mer- 
its, or details of the quarrel, can never be material or perti- 
nent—always tend to foist into the contention an immaterial 
issue, and should not be received.”— Munden v. Bailey, 70 Ala. 
63; Garrett v. The State, 76 Ala. 1S. 

9%. By statute, “on the trial of all indictments, complaints, 
or other criminal proceedings, the person on trial shall, at his 
own request, but not otherwise, be a competent witness ; and 
his failure to make such request shall not create any presump- 
tion against him, nor be the subject of comment by counsel.” 
Acts 1884-5, p.139. In Brandon v. The People, 42 N.Y. 265, 
the defendant was on trial for grand larceny. She was sworn 
as a witness on her own behalf, under a statute similar to ours, 
and on cross-examinatian was asked, if she had not been ar- 
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ested before for theft. The question was objected to, as an 
attack upon her character, which she had not herself put in 
issue. The court held the question was a proper one, and, no 
suggestion of privilege having been made, the objection was 
properly overruled. It is said: “She elected, however, to 
make herself a witness. She became and was a competent wit- 
ness. For this purpose she left her position as a defendant, 
and, while upon the stand, was subject to the same rules, and 
called to submit tu the same tests, which could by law be ap- 
plied to other witnesses.” It seems that the rule, as thus 
stated, has been followed in subsequent cases; and in other 
States, under similar statutes, it has been declared, in general 
and unqualified terms, that a defendant, voluntarily becoming 
a Witness, occupies, for the time being. such position, and sub- 
jects himself to the same tests, which by law could be applied 
to other witnesses.— State v. Ober, 13 Amer. Rep. 88 ; 2’ letcher 
v. The State, 19 Amer. Rep. 673; State v. Wentworth, 20 Amer. 
Rep. 687. Judge Cooiry has expressed wholly adverse views. 
Speaking of the statutes which allow the accused to give evi- 
dence, he observes: *“ These statutes, however, can not be so 
construed as to authorize compulsory process against an accused, 
to compel him to disclose more than he chooses ; they do not so 
far change the old system as to establish an inquisitorial pro- 
cess for obtaining evidence ; they confer a privilege which the 
defendant may use at his option. If he does not choose to 
avail himself of it, unfavorable inferences are not to be drawn 
to his prejudice from that circumstance ; and if he does testify, 
he is at liberty to stop at any point he chooses, and it must be left 
to the. jury to give a statement, which he declines to make a 
full one,such weight as, under the cireumstances, they think 
it entitled to.”—Cooley’s Cons. Lim. 385. It may be, that the 
learned author’s mind was specially direeted to the statute of 
Michigan, which allowed the accused to make an wnsworn state- 
ment, but subject to be cross-examined om such statement. If 
the observations apply to statutes which permit a defendant to 
become a witness, sworn and examined as such, we can not 
coneur in a construction which authorizes the accused, after 
exercising his option, and while occupying the position of a 
Witnesss, to disclose and to decline to disclose such facts as 
may, in his opinion, suit his convenience and interest, leaving 
his refusal to make full answers merely to be considered by the 
jury in weighing his evidence. Neither do we assent to the 
principle asserted in Brandon v. People, supra, to the effect 
that the acensed, in becoming a witness, abandoned his position 
asa defendant for the time being, and is not to be regarded 
other than as a witness. The proper construction of the stat- 
ute is that which best harmonizes the obligations and duties of 
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the accused as a witness with his rights as a defendant—which 

considers him as occupying, while testifying, the dual relation 

of witness and defendant. 

The purpose of the statute is the protection of the innocent 
against punishment,—founded on the same humane policy 
which requires satisfaction of guilt beyond a reasonable doubt 
as requisite to conviction, and was not intended as atrap to 
catch the unwary. The design was to afford the accused an 
opportunity to put the entire case before the jury, who are to 
determine the weight and sutticiency of his evidence, on the 
basis of consistency and corroboration. When the defendant 
voluntarily becomes a witness, he assumes the duty and obliga- 
tion to tell the truth, and the whole truth; and the tests to 
which he subjects himself are, cross-examination relating to 
any matter connected with the transaction, or pertinent to the 
issue, and impeachment by assailing his general character, or by 
proof of contradictory statements on other occasions. As to 
any fact or cireumstance relevant to the issue, or which sheds 
light upon the commission and character of the offense, though 
ineulpatory, he waives his constitutional right to protection 
against being compelled to give evidence against himself. But 
the waiver praae no farther than to all such facets and eir- 
cumstances as may tend to illustrate the particular offense 
charged. 

We do not under-estimate the necessity, importance, and effi- 
eacy of a thorough, searching, and proper cross-examination, to 
elicit truth and expose falsehood, in the case of an unwilling, 
prejudiced, or perjured witness. This court, by past decis- 
ions, has been liberal in the latitude allowed to eross-examina- 
tion, wherein much must necessarily be left to the discretion 
of the trial court, who sees the conduct, demeanor, and dispo- 
sition of the witness, which can not be portrayed by word- 
painting. If it were conceded that, when a person is under- 
going examination, who ocenpies only the relation of a witness, 
inquiries may be made into past transactions, accusations of 
crime, and arrests and imprisonment for alleged offenses, as 
affecting his credibility—to what extent such inquiries may 
go we do not decide; the question presents a different phase, 
when sueh i inquiries are made of a defendant, though availing 
himself of the privilege of the statute, and at his own request 
becoming a witness. When there is only the relation of 
witness, the defendant may not be affected, other than as the 
credibility of one of his witnesses may be impaired; but, when 
the accused is himself the witness, not only may his credibility 
as a witness be affected, but his conviction may be obtained on 
his real or supposed commission of other and distinct offenses, 
when the evidence otherwise is in itself insufficient. To avoid 
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such injustice, and to secure to the defendant a fair and impar- 
tial trial in the sense guaranteed by the law, the waiver of the 
constitutional immunity from compulsory self-examination 
should not be extended beyond facts which may be testified to 
by other witnesses, or which may be relevant to the issue, or 
may tend to elucidate it. Within these limits, the fullest 
cross-examination should be allowed; but its range into inqui- 
ries respecting past transactions and offenses, separate and dis- 
tinet, is prohibited by the constitutional inhibition. 

In People v. Brown, 72 N.Y. 571, Cuvren, C. J., says: 
“Tam of the opinion that the cross-examination of persons 
who are witnesses in their own behalf, when on trial for erim- 
inal offenses, should, in general, be limited to matters pertinent 
to the issue, or such as may be proved by other witnesses. I 
believe such a rule necessary to prevent a conviction for one 
offense by proof that the accused may have been guilty of 
others. Such a result can only be avoided, practically, by the 
observance of this rule.” The case was distinguished from 
Brandon v. People, supra, in that the privilege was claimed, 
and was not in the Brandon case. It was further held, the 
rule that the privilege must be claimed by the witness, and 
that the objection can not be made by a party, does not apply ; 
that the defendant, by taking the stand as a witness, is not 
deprived of his rights as a party, and his counsel may speak 
for him. In our opinion, a general objection, taken by coun- 
sel, through whom a defendant has a right to be heard, no 
specified ground of objection being stated, and without claim- 
ing the privilege in terms, is sufficient. A mere objection 
excludes an implied waiver of the constitutional protection. 
The statute was not designed to expose the past life of a de- 
fendant, his real or suspected crimes and immoralities, to in- 
quisitorial inguiries. Otherwise, in the words of Judge 
CooLry, “the statute must have set aside and overruled the 
constitutional maxim, which protects an accused party against 
being compelled to testify against himself, and the statutory 
privilege becomes a snare and a danger.” And as Campsett, 
J., says, in People v. Thomas, 9 Mich. 314: “ But, perhaps, 
ihe worst evil would be the degradation of our criminal juris- 
prudence, by converting it into an inguisitory system, from 
which we have been thus far happily delivered.’ 

The question propounded on cross-examination to the de- 
fendant, while being examined as a witness, is, * Did you not 
belong to the Jesse “James gang?’ It may be said to ‘be mat- 
ter of history, that such gang was composed of desperadoes 
and outlaws, with a career atrocious with robberies and mur- 
ders. Suspicion of association therewith is condemnation in 
public estimation, degrades, criminates, and excludes public 
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sympathy. The question related to a matter not pertinent to 
the issue, nor involved, directly or indirectly, in the offense 
for which the defendant was ov trial, was only calculated to 
unduly prejudice him in the mind of the jury, and, on objec- 
tion, should have been excluded. 
We discover no error in the other rulings of the court. 
Reversed and remanded. 


Harris v. The State. 
Indictment for Burglary. 


l. Evamination of defe ndant as witness.— Where several persons are 
jointly indicted and tried, and each avails himself of the statutory priv- 
ilege of testifying as a witness (Sess. Acts 1884-5, p. 139), he thereby 
becomes subject to examination and cross-examination as any other 
Witness; and each has the right to examine the others in his own 
behalf. 


From the Cirenit Court of Henry. 
Tried before the Hon. Il. D. Crayon. 


Cassapy & Biackwent, for the appellant. 
Tuos. N. MeCietian, Attorney-General, for the State. 


STONE, C. J.—The sole question in this case arises under 
statute No, 80, appreved February 17, 1885—Sess. Acts, 1389— 
which provides, * That on the trial of all indictments, com- 
plaints, or other criminal proceedings, the person on trial shall, 
at his own request, but not otherwise, be a competent witness ; 
and his failure to make such request shall not create any pre- 
sumption against him, nor be the subject of comment by coun- 
sel.” The aceused in this case was indicted, with tive others, 
for the crime of burglary ; and all were on trial together, under 
their several pleas of not guilty. ‘Each of said other five 
defendants was, at his own request, put upon the stand as a 
witness, and this defendant asked the court to allow each of 
said witnesses to testify in his, this defendant’s behalf ; to which 
the solicitor objected, and the court sustained the objection, 
and limited the testimony of each of said defendants to his own 
vase.” Defendant excepted. 

Defendants, in criminal prosecutions, are not made compe- 
tent witnesses in general terms, nor in all cases. It is only at 
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their own request. They are not compellable to testify. The 
Declaration of Rights relieves them of that. They may testify, 
if they elect to do so. It is a mere privilege, which becomes 
a right only when they request the right to exercise it. There 
is, however, no other restraint or limitation on this right. 
Electing to exercise it, they become * competent witnesses.” 
Competent to what extent! The statute fixes no limit. Being 
competent witnesses, other rules of law come in, and define 
their rights and privileges. They can not be compelled to 
give testimony against themselves, of other and distinct of- 
fenses, if they claim their constitutional exemption. Any other 
witness has the same right. We think we carry out the spirit 
of the statute, when we hold, as we do, that when a defendant 
on trial becomes a witness at his own request, he thereby ren- 
ders himself liable to examination and cross-examination by any 
and every one concerned in the trial, to the same extent, and 
under the same rules, as those which obtain in the examination 
of disinterested witnesses ; and that such testimony is alike sub- 
ject to the same tests of truth, and the same methods of im- 
peachment, as in case of ordinary witnesses. Less than this 
would often lead to fragmentary and garbled statements of 
facts, always to be depree ated in judic ial investigation. 

What we have said above, it seems to us, naturally springs 
out of the statute, and the language in which it is expressed. 
We are, however, not without light on this question. Other 
States have statutes similar to ours, and their rulings are in 
harmony with our views.—Whar. Cr. Ev. § 488; 1 Bish. Cr. 
Pro., 3d _ed., $$ 1181 ef SEY. 6 Brandon ». People, 43 N. Y. 
265; Clark v. State, 50 Ind. 514; State v. Horne, 9 Kans. 119: 
State v. Hohn, 9 Nev. 179%: State v. Tluff, 11 Nev. 17: NStute i 
(righ r, 23 lowa, S18. 

Reversed and remanded. 


Andrews v. The State. 
Indictment for Resisting Officer. 


1. Who is ‘‘oglicer of the State.’—A special deputy, employed and 
authorized by the she riff to execute a particular process, is ‘tan officer 
- of the State’? within the meaning of the st: cal, against resisting an 
officer in the execution of process (Code, § 4137); in the construction of 
Which a sag court declines to follow the dictum in NKaranaugh v. 
The State. 41 Ala 











484 SUPREME COURT (Dec. Term, 
Andrews vy. The State. | 

2. Sufficiency of indictment.—The indictment in this case, substan- 
tially conforming to that prescribed by the Code (No. 47, p. 996), is suf- 
ficient on demurrer. 

From the Cireuit Court of Dale. 

Tried before the lon. H. D. Crayon. 

The indictment in this cas¢ charged that James E. Andrews 
“did knowingly and willfully oppose or resist Sam Dick, who 
was then and there a person specially deputized by the sheriff 
to execute the warrant hereinafter set out in full, an officer of 
said State and county, in attempting to serve or execute a war- 
rant of arrest issued by John W. Simmons, judge of the 
County Court of said county, which said warrant was in the 
following words,” setting it ont. The defendant demurred to 
the indictment, * because it does not show that said Dick was 
an officer of the State at the time of the alleged resistance ;” 
and * beeause it fails to show that said sheriff was at the time 
an otticer of the State, and that he had authority to deputize 
Dick to make said arrest :” and “because said indictment. is 
bad or defective for ambiguity and uncertainty, in that it fails 
to allege that said Dick was specially deputized by a sheriff of 
the State of Alabama, or by any other State officer.” The 
court overruled the demurrer, and the defendant then pleaded 
not guilty. On the trial, as the bill of exceptions states, * the 
following facts were agreed on: That Sam Dick was specially 
deputized by the sheriff of Dale county to make the arrest in 
the particular case only ; that he took no oath of office as such 
special deputy, and gave no bond; that the sheriff never in- 
dorsed on the warrant the words Pece/ved in office, and de- 
livered it to Sam Dick for execution. On these facts, the 
defendant asked the court to charge the jury, that Sam Dick 
was not such an officer as could be resisted under section 4137 
of the Code, and that they must tind the defendant not guilty, 
if they believed the evidence.” The court refused this charge, 
and the defendant excepted to its refusal. 


No counsel appeared in this court for the appellant, so far as 
the transcript and the dockets show. 


Tos. N. McCietian, Attorney-General, for the State, cited 
Murfree on Sheriffs, $§ 83; State v. Moore, 39 Conn. 249 ; State 


». Wilson, 2) Ohio St. 348: MeCracken v. Todd, 1 Kans. 148; 
MeGee v. Eustis, 3 Stew. 307. 


SOMERVILLE, J.—The defendant is indicted for know- 
ingly and willfully resisting ‘an officer of the State” in exe- 
cuting a warrant of arrest, under section 4137 of the present 
Code. The evidence shows that the person resisted was a 
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special deputy of the sheriff, who was employed to execute the 

particular process only. 

Weare satistied that the special deputy was an officer of the 
State, within the meaning of this statute. The law makes it 
the duty of the sheriff to have one deputy, and authorizes him 
to have as many as he may think- proper.—Code, § 729. The 
oftice is a mere statutory creation, and not a constitutional one. 
After his appointment, he had the authority to execute the 
process by arresting the defendant, and his duty was commen- 
surate with his authority. 270 hae vice, he was an ofticer, 
within the generic meaning of the term, because he was exe- 
cuting an ageney of the State under the authority of a public 
law.— State v. Stanley, 66 N.C. 59; s. c., 8 Amer. Rep. 488 ; 
State v. Wilson, 29 Ohio St. 348: Pond v. Vanderveer, 
17 Ala. 426. It can not be supposed that the law would im- 
pose upon him the authority and duty to make an arrest under 
legal process, and at the same time deprive him of the pro- 
tection absolutely necessary for the successful discharge of 
such duty.—Murfree on Sheriffs, ¢ 83; State v. Moore, 39 
Conn, 240. 

In Auvanaugh v. The State, +1 Ala. 399, it was said, that a 
special deputy, employed by a sheriff in particular cases, was 
not an officer within the meaning of section 4126 of the Code 
of L876, prior to the amendment of January 24, 1876, relating 
to negligent escapes by sheriffs and other ofticers. This was a 
dictum, however, and whatever may be our view as to its 
soundness in that particular case, we decline to follow it in 
construing the statute now before us. 

This decision is in harmony with the principle, that a third 
person is, according to the better opinion, indictable for resist- 
ing one who is merely an officer de facto, or one who has the 
reputation of being a lawful officer, and yet is not a good 
officer in point of law.-—1 Bish. Cr. L. (7th Ed.), § 464. 

The form of indictment sufficiently complied with that pre- 
scribed in the Code, and the objections taken to it by demurrer 
were properly overruled.—Code of 1876, p. 996, Form No. 47; 
Murphy v. State, 55 Ala. 252; 2 Bish. Cr. Pr. (8d Ed.) $$ 884 
et seq.¢ Cary vw. State, 76 Ala. 7S. 

Attrmed. 
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Carlisle v. Watts. 
Statutory Action in nature of hjectiment. 


l. Salk of lands for “npard tawes ; jurisdiction of court.—Under the 
statute approved February 12th, 1879, providing for the sale of lands for 
delinquent taxes (Sess. Acts 1878-9, p.1), the powers conferred on 
the Probate Court are special and limited; and to sustain a decree of 
sale, the record must attirmatively show jurisdiction, both of the sub- 
ject-matter and of the person. 


2. Same; notice. —The statute requires that notice, the form of 


which is prescribed, must be served upon the owner, his agent or rep- 
resentative, or left at his residence; or, if the owner is unknown, or is 
a non-resident, must be given by publication; and such notice is pre- 
liminary and essential to the jurisdiction of the person. 

3. Same; notice to decedent's estate-—After the death of the owner, 
the notice must be given to his heirs, or to his personal representative ; 
and a notice addressed to his estate, and left at his former residence, 
confers no jurisdiction to order a sale, When it is shown that he had 
died many vears betore, that his estate had been finally settled and dis- 
tributed, and that the lands were, at the time of the assessment, in the 
possession of purchasers from his heirs. 


Aprrat from the City Court of Selma. 

Tried before the Hon. Jona. Haratson. 

This action was brought by Robert C. Carlisle, against Sim. 
Watts, to recover the possession of three parcels of land, par- 
ticularly described, containing in all 150 acres; and was com- 
menced on the 8th May, 1885. The cause was tried on issue 
joined on the plea of not guilty, and, a jury being waived, the 
court decided the issue in favor of the defendant. The plain- 
tiff excepted to the decision and judgment of the court, and 
now assigns it as error, with rulings on evidence which re- 
quire no special notice. The opinion states the material facts. 


Semrer Lea, for the appellant. 
Warre & Wurre, contra. 


CLOPTON, J.—The lands in controversy were sold for 
taxes, in August, 1882; and the validity of the sale, on which 
the right of the plaintiff to recover depends, must be de- 
termined by the provisions of the “Act to provide for the sale 
of lands and other real estate for delinquent taxes, and the re- 
demption thereof,” approved February 12, 1879.—Sess. Acts 
1878-79, p. 1. The design of the statute is to provide a judi- 
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cial sale of lands for delinquent taxes, having in view the pro- 
tection of the tax-payer, by affording him an opportunity to be 
heard before being deprived of his property, and the protee- 
tion of the purchaser against the proverbial insecurity of tax- 
titles, by a sale under the judgment of a court, ascertaining 
the amount and the delinquency of the taxes, and the liability 
of the lands. To this end, special powers are conferred on 
the Probate Court. But such powers are limited and _stat- 
utory, and on established principle, to sustain the judgment of 
the court, the record must aftirmatively show the facts essen- 
tial to the exercise of the jurisdiction.—Driggers v. Cassady, 
71 Ala. 529. Jurisdiction of both the subject-matter and the 
person is requisite. 

Whether, in such case, the decree of sale is conclusive of a 
valid assessment as to the person against whom the taxes are 
assessed, or whether the description and statements, as entered 
in the book delivered to the judge of probate, are sufficient to 
give the court jurisdiction of the subject-matter, are questions 
it is not necessary to consider or decide. The statute provides, 
that thirty days before the beginning of the term of the court, 
for which the cause is set for trial, the probate judge shall 
issue to the owner, his agent or representative, a notice in the 
form prescribed ; a copy of which must be served upon, or left 
at the residence of such owner, his agent or representative ; 
and if the owner is unknown, or a non-resident, the notice 
shall be by publication in a newspaper; or, if no newspaper is 
published in the county, by posting notices at the door of the 
court-house for three weeks. Service of notice, as required by 
the statute, is preliminary and essential to jurisdiction of the 
person. 

The notice issued by the judge of probate was directed ‘to 
est. Robt. Carlisle, reputed owner,’—the taxes having been 
assessed in the same manner; and it was returned executed by 
leaving copy “at residence of Robert Carlisle.” The lands 
sued for constituted a part of a tract of about nine hundred 
acres, Which was owned by Robert Carlisle, who died many 
years prior to the assessment for taxes, which was made in 
1881. [lis estate was finally settled and distributed in April, 
1879, in the Probate Court of Dallas county; and in August 
following, the lands were partitioned between his heirs, and 
mutual conveyances were executed; the lands in controversy 
having been allotted to A. S. Carlisle. On such partition be- 
ing made, the heirs entered into possession of their respective 
portions, and they and those claiming from them have been 
ever since in possession. A. 8S. Carlisle, in January, 1880, 
conveyed the lands to Meyer Bros., who conveyed to the de- 
fendant.—a part in June, 1880, and the balance in October, 
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1884. The defendant and Meyer Bros. were in possession 

when the lands were assessed. 

Though the statutory proceedings to condemn real estate to 
sale for the payment of delinquent taxes may be regarded as 
partaking of the nature of proceedings ‘nx vem; when per- 
sonal notice is required, no valid decree can be rendered unless 
such notice is given. Ten days must intervene between the 
service of the notice and the commencement of the term of the 
court to which it is returned, before the judge of probate is 
authorized to enter a decree of sale. When it is reasonably 
practicable to ascertain who is the owner of the land, the stat- 
utes require that the lands shall be assessed against such per- 
son.— Oliver v. Pobinson, 58 Ala. 46. And the intention is, 
that personal notice shall be given to the person, if a resident, 
who has an adverse interest, that he may appear and defend 
to the person liable for thetaxes. The prescribed form of no- 
tice is adapted only to persons upon whom it may be served, 
either personally, or by leaving at the residence, or by publi- 
cation; and who are capable of acting on its requisition. On 
the death of the owner of real estate, the title and ownership 
vest in his heirs, subject to the statutory powers of the per- 
sonal representative. The estate is not, and can not be, the 
real or reputed owner, though, for the purpose of paying the 
debts, the lands are treated as assets of the estate. In such 
vase, a Valid judgment can not be rendered declaring a lien, 
and ordering a sale of the lands, without notice to the personal 
representative, who represents the estate, or to the heirs, who 
represent the title and ownership. When the estate of a de- 
cedent has been finally settled and distributed, the personal 
representative discharged, and his lands partitioned among the 
heirs, notice addressed to the estate, and served by leaving a 
copy at the residence occupied by the deceased at the time of 
his death, is not notice to the owner, his agent or representa- 
tive; does not bind the legal representatives, or any person 
holding under them; and is not such notice as is requisite to 
the authority of the court to decree a sale of the lands for 
delinquent taxes. On the uncontroverted facts, the plaintiff 
is not entitled to recover.— Thatcher v. Powell, 6 Wheat. 119. 

Affirmed. 
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Adams v. Thornton & Wellborn. 
Action on Attachment Bond. 


1. Proof of fraud; charge as to.—A charge which instructs the jury, 
inacivil case, “‘that to justify the imputation of fraud, the facts must 
he such that they are not explicable on any other reasonable hypothe- 
sis,’ exacts too great a measure of proof, and is erroneous. (Steele rv. 
Kinkle, 3 Ala. sO2, and Tompkins r. Nichols, 53° Ala. 197, disapproved 
and overruled. 

2. Charge on part of evidence. —A charge on the probative effect of a 
part of the evidence, ignoring material qualifying testimony, is erro- 
neous, 2nd good cause for a reversal. 


3. Argumentative charge.—An argumentative charge is improper, and 
should not be given. 


Arreat from the Cireuit Court of Montgomery. 

Tried before the Ilon. Joun P. Hesparn. 

This action was brought by Thornton & Wellborn, suing as 
partners, against James R. Adams, and was founded on an at- 
tachment bond, the condition of which was, “that the said 
Adams shall prosecute his said attachment to effect, and pay 
the said Thornton & Wellborn all such costs and damages as 
they may sustain by reason of the wrongful or vexatious suing 
ont of said attachment.” ‘The attachment was sued out on the 
ground that the defendants, who were merchants doing busi- 
ness in the city of Montgomery, were about to dispose of their 
property fraudulently. The complaint alleged that the attach- 
ment was sued out wrongfully and vexatiously, and claimed 
special damages for the injury to the plaintiffs’ reputation and 
standing as merchants, and for costs and attorney's fees in de- 
fending the suit. The record does not show what pleas were 
tiled. There was a judgment, on verdict, for the plaintiffs, for 
S4.053.48, the full penalty of the bond. The defendant ap- 
peals, and assigns as error several charges given by the court 
below, which are copied in the opinion of this court. 


Il. C. Sempre, for the appellant.—The 5th charge given by 
the court, though supported by an expression found in the 
opinion in Tompkins uv. Nichols (53 Ala. 200), aud quoted 
from Steele. v. Hinkle (3 Ala. 358), is erroneous, in that it re- 
quires the same rave of proof to establish fraud in a civil 
case, as to sustain a conviction in a criminal prosecution. The 
principle as stated is not supported by the two cases cited 
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(Smith v. Br. Bank, 21 Ala. 135: Pettway v. Life Ins. & 
Trust Co., 24 Ala. 544), and is inconsistent with the rule laid 
down, in varying language, in several other decisions of this 
court.— Thames v. Rembert, 63 Ala. 567; Pickett v. Pipkin, 
64 Ala. 520; Stiles & Co. v. Lightfoot, 26 Ala. 443; Cromme. 
lin v. MeCauley, 67 Ala. 542. See, also, Bump Fraud. Con- 
veyances, 602-5, 3d ed.; Parkhurst v. MeGraw, 24 Miss. 137; 
Doe v. Dignowitty, 4 Sm. & Mar. 57, 74. 


Sayre & Graves, and Warrs & Sox, contra, cited Jack- 
son v. Durr, 59 Ala. 206; Tompkins v. Nichols, 53 Ala. 197; 
Life Ins. & Trust Co. v. Pettway, 24 Ala. 544: Thames v. 
Rembert, 63 Ala. 567. 


STONE, C. J.—The questions presented by this record 
arise on charges given and refused. We will consider only 
such as are pressed in argument before us. 

The fifth charge given at the instance of the plaintiffs is in 
the following language: “ Fraud is not by law, or in common 
charity, imputable, when the facts and circumstances out of 
which it is supposed te arise may consist with purity of inten- 
tion. To justify the imputation of fraud, the facts must be 
such that they are not explicable on any other reasonable hy- 
pothesis.” The objection to the charge is, that in its second 
clanse it exacts too high a measure of proof, when fraud is 
sought to be established. This charge was, in substance, copied 
from the language of this court in Zompkins +. Viohols 
53 Ala. 197, which was itself copied from Steele v. Ainkle, 
3 Ala. 352, opinion by Ormonp, J. This strong statement of 
the principle was scarcely called for by the facts in either of 
those cases; but some authorities may be found which state 
the principle in substantially the same terms.—Lyman v. 
Cressford, 15 Lowa, 229; Schofield v. Blind, 33 Towa, 175; 
Dallam v. Renshaw, 26 Mo. 533. So, in Bump on Fraudu- 
lent Conv. (3d ed.) 603, it is said, * Frand will never be impu- 
ted, when the cireumstances and facts upon which it is predi- 
cated may consist with honesty and purity of intention.” 

In support of the principle as stated in Zompkins v. Nichols, 
supra, three former rulings of this court are cited: Steele v. 
Kinkle, supra; Smith v. Br. Bank, 21 Ala. 125, and Ala. 
Life Ins. Co. v. Pettway, 24 Ala. 566. The last named two 
authorities do not support the principle for which they are 
cited. Bump, in Iris treatise on Fraudulent Conveyances, 
602-5, says: ‘ Fraud in the transfer of goods or land may be 
shown by the same amount of proof as will establish any other 
fact in its own nature as likely to exist. In any case, the 
number and cogency of circumstances from which guilt may 
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be inferred, are proportioned to the original improbability of 
the offense. The frequency of frauds upon creditors, the dif- 
ticulty of detection, the powerful motives which tempt an in- 
solvent man to commit it, and the plausible casuistry with 
which it is sometimes reconciled to the consciences even of per- 
sons whose previous lives have been withcut reproach, are con- 
siderations which prevent its classification among the grossly 
improbable violations of moral duty. . . How much evi- 
dence is required to raise a presumption of actual fraud, can 
not be determined according to any inflexible rule. ; 
The proof, however, must be satisfactory. It must be so strong 
and cogent as to satisfy a man of sound judgment of the truth 
of the allegation. It need not possess such a degree of force 
as to be irresistible; but there must be evidence of tangible 
facts, from which a legitimate inference of a fraudulent intent 
may be drawn. . . Asan allegation of fraud is against the 
presumption of honesty, it requires stronger proof than if no 
such presumption existed. As it is against a presumption of 
fact, perhaps often a slight one, it requires somewhat more 
evidence than would suffice to prove the acknowledgment of 
an obligation, or the delivery of a chattel. It is not necessary, 
however, that the fraud shall be proved beyond a reasonable 
doubt. Issues of fact, in civil cases, are determined by a pre- 
ponderance of testimony, and the rule applies as well to cases 
in which fraud is imputed as to any other.” This is strong 
language, but it is supported by the highest authority. — Aaine 
v. Weegley, 22 Penn. St. 179; Aendall v. Hughes, 8 B. Mon- 
roe, 368; Teed v. .Vowon, 48 Dll. 323: Carter v. Gunnels, 
67 Ill. 270: Colquitt ». Thomas, 8 Ga. 258; Rhodes v. Green, 
36 Ind. 7; Aelly v. Lenihan, 56 Ind. 448; Jaeger v. Kelly, 
b2 N.Y. 274: Henry v. Henry, 8 Barb. 588; Lillie v. Me- 
Millan, 52 Towa, 464; Lockland v. Beckley, 10 W. Va. 87; 
White v. Perry, 14 W. Va. 66; 7 -urkhurst v. McGraw, 
24 Miss. 134: i mpstead v. Johnston, 18 Ark. 123. 
We have cited two decisions of this court—ASteele v. Ainkle, 
3 Ala. 358, and Zomphins v. Nichols, 53 Ala. 197—which 
support the correctness of the charge we are considering. We 
have many rulings which express the principle differently. 
We are not allowed to infer fraud, “when the facts out of 
which it is supposed to arise may well consist with honesty and 
78 intention.”—Smith v. Br. Bank, 21 Ala. 125; Stiles v. 
Lightfovot, 26 Ala. 443. “If the circumstances relied on to 
sustain that allegation [fraud] are fairly susceptible of an hon- 
est intent, that construction should be placed upon them.” 
Ala. Life Ins. v. Pettway, 24 Ala. 544; Crommelin v. Me- 
Cauley, 67 Ala, 542. “The law never presumes fraud, and 
it will not be imputed when the facts and circumstances from 
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which it is supposed to arise may reasonably consist with pure 
intention.” — Thames v. Rembert, 63 Ala. 561.“ Fraud is not 
presumed, but, like every other fact, it may be proved by cir- 
cumstances; and courts, while not indulging presumptions 
that if is imputable, can not refuse to draw from uncontro- 
verted facts the inferences flowing from them logieally and 
naturally.”— Pickett v. Pipkin, 64 Ala. 520. These last two 
quotations are opinions by C. J. Brickrenr,—later utterances 
that that found in Zomphkins v. Nichols, 53 Ala. And_ these 
are but copies in substance of what was said in .Vicely v. 
Rogers, 39 Lowa, 441; Rumbolds v. Parr, 51 Mo. 592: Pag 
vw. Divon, 59 Mo. 43; Burleigh v. White, 64 Me. 23: Shultz 
v. Hoagland, 35 N. Y. 4643 State of Mo. v. Extel, 6 Missouri, 
App. 6. 

Charge 5, properly interpreted, lays down the same measure, 
and requires the same fullness of proof, as is required to 
authorize a conviction of crime; for facts proven, which are 
not explicable on any other reasonable hypothesis than that of 
the guilt of the accused, will authorize a jury to convict of a 
criminal offense. This is not the correct rule in any civil case. 
Fraud requires no higher measure of proof for its establish- 
ment in any civil proceeding, than is required in many other 
cases, Where the presumption of honesty, official uprightness, 
or kindred presumption, is to be overcome. The assailing 
party encounters the presumption of honesty and fair dealing ; 
but it is a disputable presumption, the burden of overcoming 
which rests on him. When he produces faets and cireum- 
stances in evidence, which not only cast a suspicion on the 
transaction, but show a state of facts which are not fairly or 
reasonably reconcilable with fair dealing and honesty of pur- 
pose, then he has overcome the presumption of purity of in- 
tention, and is entitled to a judgment of condemnation. We 
approve the statement of the principle as found in Smith ». 
Br. Bank, 21 Ala. 125, Stiles v. Lightfoot, 26 Ala. 448, Ala. 
Lite Ins. Co. v. Pettway, 24 Ala. 544, Thames v. Rembert, 
63 Ala. 561, Pickett v. Pipkin, 64 Ala. 520, and Crommelin 
v. MeCaulen, 67 Ala. 542. We disapprove and overrule the 
principle as expressed in Steele v. Ankle, 3 Ala. 352, and 
Tompkins v. Nichols, 53 Ala. 197. The Circuit Court erred 
in giving charge No. 5. 

Charge No. 6 confines the inquiry, and the effect of it, to 
propositions or suggestions alleged to have been made by 
Wellborn, one of plaintiffs, in the office of the attorneys to 
- whom he and Adams had gone for mutual counsel. It had 
been testified that, before visiting the office of the attorneys, 
Wellborn “asked Adams if he could not give him, Adams, notes 
for double the amount due him, so that in this way Adams 
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could get his whole debt, as the goods, if sold under an assign- 
ment, would not bring more than half of their value.” This 
took place at a time when an assignment by Thornton «& 
Wellborn was under discussion. This conversation was calen- 
lated to shed very material light on the inquiries that were 
made of the attorneys, and the purpose for which they were 
made. The two conversations being so near in point of time, 
and relating to the same subject-matter, any instruction as to 
the probative force of the latter, without reference to the 
former, was improper, and should not have been given. The 
charge ignored the effeet of material, qualifying testimony, 
which is ground of reversal.—1 Brick. Dig. 344, § 135 ; Tes- 
ney v. The State, 77 Ala. 33. 

There is another objection to this charge. It partakes more 
of an argument, or of an answer to an argument, than it does 
of an assertion of a principle of law. Such mode of charg- 
ing juries should not be encouraged. 

Charges 4 and #B, asked by defendant, were properly re- 
fused. The hypothesis of each of them contains an element, 
or sub-phrase, of which we tind no proof. Thus, in charge A 
is this language: ‘Where a person not related might think it 
best for the interest of the creditors, to employ other persons. sf 
There was, and probably could be, no testimony of what a per- 
son not related might think would be best for the creditors. 
The charge is not so framed as properly to raise the question 
intended to be raised, and is, at most, more an argument than 
a question of law. So, in charge B, we find this language: 
“If the jury believe that Thornton & Wellborn intended, at 
and before the issuance of the attachment, to assign their 
whole property for the benefit of their creditors, and did so as- 
sign such property for that purpose, in pursuance of such in- 
tention, regardless of such attachment,’ &e. There is no evi- 
dence in this record that Thornton & Wellborn entertained 
any thought of making an assignment, regardless of the at- 
tachment. On the contrary, the testimony was, that they con- 
sidered their condition and financial standing too sound to jus- 
tify such course, unless they were attached, or their northern 
creditors interfered with their business. 

lor the errors pointed out above, the judgment of the Cir- 
cuit Court is reversed, and the canse remanded. 
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Louisville & Nashville Railroad Co. 
v Allen’s Adm’r. 


Action for Damages against Railroad Corporation, by Ad- 
ministratria of Workman killed hy Kicplosion of Boiler. 


1. Care and diligence required of railroad companies, in matter of ma- 
chinery furnished to their employees.—A railroad company is not required 
to warrant the perfection of its machinery or appliances, nor to insure 
its employees against injury from boiler explosions, or other like acci- 
dents. It is only bound to use due care and diligence—that is, the care 
and diligence which a man of ordinary prudence, engaged in a like 
business, would exercise for his own protection and the protection of 
his property—tirst to furnish a safe and suitable engine, and then to 
keep it in that condition. 

2. Negligence vel non, as question of law or fact.—In eases of doubt, 
where the facts are disputed, or where different minds may reasonably 
draw different conclusions from the same undisputed facts—the ques- 
tion of negligence re/ non is a question of fact for the determination of 
the jury; but, when the facts are undisputed, and the inference to be 
drawn from them is clear and certain, it is a question of law for the de- 
cision of the court. 

3. Latent defe ets in machinery . liability of employe r for injuries to 
workman.—For injuries suffered from the explosion of an engine, caused 
by a latent defect, which was not visible or capable of discovery by the 
closest inspection from within or without, and which was in fact not 
known to the railroad company or any of its servants, the railroad com- 
pany is not liable to an action at the suit of a workman who is injured, 
unless it was guilty of negligence in failing to discover the defect. 

4. Same; negligence of fellow-workman—The injury having occurred 
prior to the passage of the act approved February 15th, 1885 (Sess. 
Acts 1884-5, p. 115), changing the rule as to the liability of the employer 
to one of his servants for injuries resulting from the negligence of other 
fellow-servants ; the fact that a circumstance pointing to the defect was 
discovered, a few hours before the explosion, by other workmen, who 
failed to report it, would not render the company (or employer) liable. 

5. Burden of proof as to negligence.—In an action against a railroad 
company by one of its employees or servants, to recover damages for 
injuries caused by the explosion of an engine, the onus of proving neg- 
ligence is on the plaintiff, and it is not enough to prove the fact of in- 
jury from the explosion; but the rule is different when the action is 
brought by a passenger. 

6. New inventions for machinery; railroad company not bound to 
adopt.—A railroad company is not required, by its duty to its employees 
and servants, to adopt every new invention or appliance which may be 
useful in its business, and which may serve to diminish the risks to 
life, limb or property incident to its service; it is sufficient to adopt 
such as are ordinarily used by prudently conducted roads, engaged in 
like business, and surrounded by like circumstances. 

7. Tests of boilers by steam and hydraulic pressure.—The application 
of the steam test for boilers being shown to be neither practicable nor 
generally approved, on account of its danger; and the hydraulic test, 
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as shown by the evidence, being extraordinary and rarely used, except 
when engines are first put in use, or fail to work well, or when they are 
overhauled periodically ; the failure of the railroad company to have 
either or both of these tests applied to the defective boiler, does not 
authorize the imputation of negligence. 

8. Same.—Nor ean negligence be imputed to the railroad company, on 
account of the failure to apply the hydraulic test to the engine, when it 
was last overhauled at the shops, about ten months before the explo- 
sion, When the evidence shows that the defect lad only existed from 
two to six months. 


Aprrat from the Cireuit Court of Montgomery. 

Tried before the Hon. John P. Hubbard. 

This action was brought by Mrs. Flora A. Allen, as admin- 
istratrix, to recover damages for the death of her husband, 
David M. Allen, alleged to have been caused by the negligence 
and wrongful act of the defendant corporation, its servants 
and agents; and was commenced on the Ist May, 1884. The 
plaintiff's intestate was, at the time of his death, in the em- 
ployment of the defendant, in the capacity of ear-inspect or; 
and he was killed on the morning of December 2d, 1883, in 
the yard of the defendant, while engaged in the performance 
of his duties, by an explosion of the boiler of a steam-engine, 
which had just been taken into the yard. The complaint 
alleged that his death “was caused by the wrong and negli- 
gence of the defendant in using and operating at said yard the 
said locomotive, which was out of order, unsafe, and unfit to 
be used in said business; all which was unknown to said 
David M. Allen, and which, but for the want of proper care 
and diligence, would and ought to have been known to said 
defendant.” The cause was tried on issue joined on the plea 
of not guilty, and resulted, under the rulings of the court, in 
a verdict and judgment for the plaintiff, for $10,000, 

“On the trial,” as the bill of exceptions states, “it was 
shown that the defect in the boiler, which caused the explosion, 
was in the upper part of one of the boiler-sheets, where it 
overlaps, and was riveted upon another boiler-sheet in the con- 
struction of the boiler. This flaw, or crack, was between the 
two plates where they overlap, and on the inside of the upper 
and outer plate, so that it could not be seen or detected by the 
closest inspection from within or without, even when the flues 
were taken out and the outside of the boiler stripped of the 
jacket and lagging. All the witnesses who were examined on 
this point testified that the defect could not have been ascer- 
tained by hammering on the boiler, or from the sound of the 
hammering; that the outer and inner sheets of the boiler were 
in apparently good condition. Some of the witnesses gave it 
as their opinion, that proper hydraulic tests would have dis- 
covered the flaw, or weak place in the boiler; while otliers 
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testified, that the use of the cold-water test caused the iron in 
the boiler to contract, and, if there was sediment, it might get 
in the flaw, and the weak place might be held by the strength 
of the outer iron; while, if steam were applied, it would ex- 
pand the iron, and, perhaps, would discover the flaw by steam 
coming through. It was shown, also, that when this test was 
used, if there was a defect, there was danger of an explosion 
and injury to those making the test; while, if the hydraulic 
test was used, the water would ooze through the flaw, without 
any danger of explosion.” 

It was shown that the engine was built by the Rogers Loco- 
motive Works, could carry 140 Ibs. of steam, and had been in 
use for ten or eleven years; that it drew a train of twenty or 
more freight cars from Birmingham to Montgomery the day 
before the accident, sometimes carrying 140 Ibs. of steam 
during the trip; that it had been sent into the company’s shops 
at Louisville, for repairs, in December, 1882, and came out of 
the shops in February, 1883, having been overhauled and _re- 
paired. #2. Wells, the defendant's superintendent of ma- 
chinery at Louisville, who was examined as a witness for the 
defendant, testified that “the engine was then sent in to put in 
a new cylinder and fire-box; that he saw her when she came 
in, and when she was turned out, and the engine and_ boiler 
were then in good condition, so far as he could see, but he him- 
self made no test to ascertain if there was any defect in the 
boiler ;” also, “that it was usual, and it was the defendant's 
instructions, to test the boilers of the engines whenever they 
were brought in for any general ov erhauling or repairs.” The 
bill of exceptions purports to set out all the evidence, and 
states that “there was no evidence that the defendant, or the 
defendant's servants, had any actual knowledge of the flaw, on 
of any defect in the boiler.” George Allen, an engineer in 
the defendant’s employment, who was examined as a_ witness 
for the plaintiff, testified that, while he was taking the engine 
from the depot over to the yard, on the morning of the acci- 
dent, “he saw what he thought was a little smoke near the 
sand-box, but paid little attention to it, as he thought the 
jacket had been on fire, and the bucket, which he noticed on 
his seat in the cab, had been used in putting it out; that after 
going into the telegraph office, to get orders, he walked back 
to the engine, and noticed a little leak ; that he then called the 
engineer of the train which w as to follow him, as he thought 
it could be fixed with little trouble ;” and after describing the 
explosion, by which Allen was killed and the witness was in- 
jured, he further testified: ‘“ Witness had never noticed any 
flaw or defect in the boiler, and had never reported any defect 
in it, as it was his duty to do, if he had noticed any such thing. 
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IIe noticed the steam guage just before the explosion, and saw 
that the engine had on about 125 or 126 Ibs. of steam: she 
had on plenty of water, and the engine was working all right 
in every respect apparently.” One //icks, “a night-hostler in 
the defendant’s shops, whose business it was to look after the 
engines when they came in at night, report any defects he saw, 
see that the engines were properly watered and fired up, and 
take them to the depot for the engineer when ready to go out,” 
was examined as a witness for the defendant, and testified that, 
when the engine came in, the evening before the explosion, 
“he took her to the shops, cleaned out the fire. and gave her 
the usual attention; that he started out with said engine and 
several others, at an early hour the next morning, filled their 
tanks with water, and left her at the depot a little after five 
o'clock ; that he then discovered what he thought was smoke 
coming out of the side of the engine, near the dome, or sand- 
box, and, thinking it was the jacket (or lagging) on fire, poured 
ten or twelve buckets of water on it, when it ceased; that it 
was nothing unusual for the jacket (or lagging) to be on fire, 
and it was customary to pour water on it; that it was not re- 

garded as a sign of any defect or danger; that he considered it 
a very small matter, and did not report it.” One Cow, the fire- 
man of the engine, who carried it over from the depot to the 
yard, was also examined as a witness by the defendant, and 
testitied, “that he noticed a little steam escaping, which he 
thought was smoke from the lagging ; that this was not at all 
unusual, and in such cases water is poured on to put it out; 
that the steam continued to escape on the way over to the yard, 
but got no worse until just before the explosion ; that he had 
seen no leaks, or evidence of defects in the boiler, prior to this 
escape of steam, and had never reported it as untit; that he 
was on the engine, and busy, at the time of the explosion, and 
paid no particular attention to the escape of steam.” This was 
all the testimony in reference to the tlaw or defect in the boiler, 
except that several experts, who examined the boiler after the 
explosion, expressed the opinion that the defect had existed 
from two to six months; and several witnesses were examined 
by each party as to the different tests of the strength of engines, 
the effect of each, and the frequency with which such tests 
Were or ought to be applied. 

The court gave the following (with other) charges to the 
jury, at the instance of the plaintiff: (1.) “If the jury find, 
from the evidence, that the boiler was unsafe and unsound at 
and before the explosion ; and that the defendant, by the use 
of proper care and skill, could have ascertained its unsound 
condition, and failed and neglected to use such eare and skill; 


and that the death of plaintiff's intestate resulted from an ex- 
32 
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plosion, caused by a flaw or defect in the boiler; then the de- 
fendant would be liable in this action.” (2.) * That whether 
such flaw or defect in the boiler could have been discovered, 
before the explosion, by the use of proper care and skill, and 
whether there was negligence in the defendant, whereby the 
death of plaintiffs intestate was caused, are questions for the 
jury; and if the jury tind that the death of said intestate was 
caused by the negligence of the defendant, then the amount of 
damages is left to the jury, taking into consideration all the 
facts in evidence.” (3.) “If the jury believe, from the evi- 
dence, that the defendant knew of the defeet in the boiler, 
which caused the explosion, and hence the death of plaintiff's 
intestate; or, if the jury believe, from the evidence, that such 
defect could have been discovered by the defendant, by the use 
of ordinary diligence and care, then the plaintiff is entitled to 
recover.” (4.) “A railroad company is bound to use ordinary 
eare and diligence—the same care and diligence that a prudent 
‘man uses in his own business—in the selection of safe and road- 
worthy engines, and is bound to use the same care to keep 
said engines in good and safe condition, and is bound to use 
approved and well-known tests to determine as to the safety of 
engines ; and a failure to use such care and diligence is evidence 

of negligence on the part of the company.” 

The defendant excepted to each of these charges as given, 
and requested several charges in writing, among which were 
the following: (1.) “If the jury believe the evidence, they 
must find for the defendant.” (2.) “The burden of proving 
negligence is on the plaintiff ; aa unless there is some testi- 
mony other than the explosion of the engine, or the failure to 
discover the flaw in the boiler-plate, to prove that defendant 
had not skilled and proper servants to inspect and repair said 
engine, the jury are bound to find that defendant had such 
skilled and proper servants; and if defendant had such skilled 
and proper servants to repair and inspect said engine, under the 
evidence in this case, it had discharged its whole duty to plain- 
tiff’s intestate.” (3.) “Under the issues in this case, the only 
charge of negligence attributable to defendant is the failure to 
discover the Haw in the boiler. plate; and if the defendant had 
skillful and competent mechanics, who inspected and repaired 
said engine, then the failure to discover such flaw ean not ren- 
der the defendant liable.” (4.) “Under the evidence in this 
case, if the jury believe it, the fact that steam or smoke was 
seen issuing from the jacket on the side of the engine, when 
the hostler ‘brought it to the depot in the morning, whether he 
reported the same or not, was not suflicient to charge the de- 
fendant with negligence in not then examining the engine ; 
especially in view of the facts, if the jury believe them to ex- 
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ist, that the escape was supposed to be smoke from fire in the 
jacket coming in contact with the boiler, and that the same 
ceased when water was poured on it.” (5.) “If proper tests 
were used to ascertain the defect in the boiler, when the engine 
was overhauled at Lonisville, about Febrnary, 1883, and there 
was nothing afterwards occurring to indicate that it was unsafe, 
the defendant was not bound to apply extraordinary tests for 
determining its safety.” (6.) “Under the evidence in this 
cease, the defendant did not owe to plaintiff ’s intestate the duty 
of subjecting the engine to hydraulic pressure, to test the 
strength and safety of the boiler.” The court refused each of 
these charges, and the defendant excepted to their refusal. 

The charges given, and the refusal of the charges asked, with 
other rulings, are now assigned as error. 


Jones & Fatkner, for appellant.—The former decisions of 
this court have established these propositions : that the master (or 
employer) does not owe to his servant an absolute duty, in the 
tirst instance, to furnish a safe and suitable engine, nor, having 
furnished such engine at first, to keep it safe; that his only 
duty is to use due care and dilligence to procure safe and suit- 
able instrumentalities, and due care and diligence to keep them 
in safe condition ; that the happening of an accident to a ser- 
vant is not, of itself, evidence of negligence, and does not 
shift the burden of proof; that the master-mechanic, or others 
charged with the duty of inspecting or repairing an engine, are 
the fellow-servants of those whose duties bring them about the 
engine ; and that if the railroad company has exercised due care 
and diligence in appointing and retaining such mechanics, it 
is not responsible to a servant for their failure to repair, or to 
discover latent defects.—M. «& O. Railroad Co. v. Thomas, 
42 Ala. 724; Smoot v. Mod M. Railway Co., 67 Ala. 1s; 
Smith v. M. & M. Railway Co., 59 Ala. 245; Bulle. M & 
M. Patlway Co., 67 Ala. 208. See, also, Pierce on Railroads, 
370-71: Cooley on Torts. 557: Smith v. Railway C'o., 46 Mieh. 
964: 5: > Illinois, 336: Warner v. Evie Railroad Co., 39 N. 
Y. 470: 31 Indiana, 174; Slater v. Jewett, 5 Amer. & Eng. 
R. R. Cases, 516; Wood's Master & Servant, 800, $419. That 
a railroad company does not insure the safety of its servants 
against accidents, and is not required to adopt the newest me- 
chanical inventions, for which greater safety is claimed than 
the appliances generally in use, see Beach on Contributory 
Negligence, ¢ 126; Take Shore R. R. Co. v. McCormick, 
74 Indiana, 440; MeGinnis v. Southern Bridge Co., 8 Amer. 
W Eng. R. R. Cases, 135. That the failure to apply the steam 
or hydraulic test to the engine was not negligence, see DeGraff 
vw VN. Y. Central Railroad, 76 N.Y. 180; Cagney v. Ilan 
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nibal & Nt. J. Railroad, 69 Miss. 416: DeForest ». Jerwett, 
19 Hun, N. Y. 509: Fort Wieryree Railroad Co. v. Gilder- 
sleeve, 33° Mich. 133: Smith vo. Railroad Co., 42 Wise. 520: 
94 Illinois, 474. 


Warts & Son, confra.—The plaintiff made out a prima 
Sacre case, when she proved—Ist, that her intestate was killed 
by an explosion of the boiler: 2d, that the boiler was defective ; 
3d, that the defendant had, or ought to have had, knowledge or 
notice of the defect; and, 4th, that the intestate did not know 
of the defect, and had not equal means of knowing with the 
employer. There was evidence of negligence in ‘the failure 
to have the boiler properly tested, as the rules of the company 
required, and as common prudence suggested ; and the ques- 
tion of negligence was properly submitted to the jury. The 
master is bound to furnish machinery and appliances as safe 
and free from latent defects as ordinary care and prudence can 
provide; and this care must be commensurate with the risks 
incident to the service, and must be continued so long as the 
machinery or appliances are used. The fact that the defect 
might have been discovered, by proper examination and care 
on the part of the employer, is sufticient evidence of negli- 
gence to charge him with liability ; and he can not sereen him- 
self from liability on the ground that he did not know of the 
defect, if by ordinary care he would have known it: he is 
bound to know.—Wood’s Railway Law, vol. 3, ns 375-6: 
Hayden v. Smithfield, 29 Conn. 548; Plank v. Railroad Co., 
60 N. Y. 607. ‘Tt is not enough that the employer appoints 
proper inspectors: he must see that they discharge the duty of 
inspecting, and is responsible for their failure or negligence. 
Brothers v. Carter, 52 Mo. 373: Harper + . Ind. Raslroad 
(o., 73 Ind. 261: Gunter v. Grantville Man. Co., 18 So. Ca. 
262: Fuller v. JSewet tt, SU N. J. 46: Hough v. Railroad Co., 
100 U.S. 213; Brann v. Chicago Caitroad Co., 53 Lowa, 595 ; 
Dunklin v. Sharp, 88 N. Y¥. 225; Cooley on Torts, 561; 
Shearm. & Redf. Negl. $$ 102-04, oe notes. 


SOMERVILLE, J.—The intestate of the plaintiff was ac- 
cidentally killed, in December, 1883, by the explosion of the 
boiler of a steam-engine, he being at the time in the employ- 
ment of the defendant railroad company; and this action is 
brought to recover damages of the company, for its alleged 
negligence, as the proximate canse of the injury. 

The whole controversy is, in our judgment, reduced to one 
‘single issue—that of negligence ve/ non on the part of the rail- 
road company. 
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The defect in the boiler, which was ii cause of the explo- 
sion, was a latent or secret one, not visible or capable of dis- 
covery by the closest inspection from within or without—being 
a flaw or crack in the upper part of one of the boiler- sheets, 
between two plates where they overlapped. Neither the re- 
moval of the flues, nor the stripping of the outside of the 
boiler of the jacket and lagging, would have discovered it. 
Nor could it have been discovered by hammering on the boiler, 
or from the sound of the hammering. It is shown that both 
the outer and inner sheets of the boiler were in apparently good 
condition. The existence of the defeet was, for these reasons, 
unknown in fact to the defendant, or any of its servants or 
employees. 

It is insisted, however, that the railroad company was guilty 
of negligence in failing to keep the engine in proper repair, or, 
rather, in failing to discover the flaw or defect, which was the 
cause of the explosion, and upon the discovery of which the 
duty to repair would depend; that there was evidence tending 
to prove this negligence, and that the question was one for the 
determination of the jury. 

There was no absolute duty resting on the railroad to furnish 
a safe engine to be used in its service. It was not required to 
warrant the perfection of its machinery or appliances, or to in- 
sure its employees from injury from boiler explosions, or other 
like accidents. Its duty to employees was only to use due care 
and diligenee—first, to furnish a suitable and safe engine ; and 
then, like care and diligence to keep it in that condition. And 
by ‘due care and diligence’ we mean “the care and diligence 
which a man of ordinary prudence, engaged in a like business, 
would exercise for his own protection, and the protection of 
his property”—a care which must be reasonably commensurate 
with the nature and hazards attending the particular business. 
Mobile & Ohio R. R. Co. v. Thomas, 42: Ala. 672, 713; Smoot 
ve Mob M. R. RR. Co., 67 Ala. 18; Pieree on Railroads, 
370-373. 

In this case, there neither can be, nor is any negligence im- 
puted, in failing to furnish a good and safe engine originally. 
This is shown to have been done. The negligence charged is 
in failing to keep the engine in a safe condition. This charge 
can be sustained only by showing that there was negligence in 
failing to discover the defect in the boiler, which is supposed 
to have existed not longer than from two to six months pre- 
vious to the date of the explosion. 

The question is, then, resolved into the inquiry, did the de- 
fendant use due care and diligence to discover the latent flaw or 
erack in the boiler which was the cause of the accident / 
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The question of negligence is one of fact for the determina- 
tion of the jury, in cases of doubt, either where the facts are 
disputed, or where different minds may reasonably draw dif- 
ferent inferences or conclusions. It is a question of law, how- 
ever, to be decided by the court, where the facts are undis- 
puted, and the inference to be drawn from them is clear and 
certain.— City Council of Montgomery v. Wright, 72 Ala. 
411. The court will, accordingly, give a general charge on 
the eyidence, when requested, where the evidence bearing on 
the question of negligence vel non is such as that the court 
would feel authorized to sustain a demurrer to it.—Smoot v. 
M. & M. Railway Co., 67 Ala. 15. 

The evidence contained in the bill of exceptions tends to 
show but two grounds upon which it can be claimed, with any 
show of reason, that the defendant was negligent. The first is 
the fact, that three of the employees of the defendant—the 
engineer who carried the engine over to the yard, the night 
hostler whose business it was to look after engines when they 
came in at night, and the fireman on the engine—had each, a 
few hours before the explosion, noticed a small leak near the 
sand-box, from which there escaped a smal] amount of steam, 
which was supposed to be smoke coming out of the side of the 
engine near the dome, or sand-box. It was no unusual thing 
for smoke to thus emanate from the lagging or jacket of the 
engine, and in such cases it could be stopped by pouring a few 
buckets of water upon it; which, in this case, Hicks, the night 
hostler, did successfully, and no report was made of the inci- 
dent. We dispose of this first suggestion of negligence, be- 
fore proceeding to consider the second and more important one. 
If we admit that the several employees mentioned were negli- 
gent in failing to discern the difference between smoke and 
steam, and in not reporting this discovery to the proper superior 
ofticers of the company, the defendant would not be liable for 
this negligence of co-employees, or fellow-servants in the same 
general business. 

It was the settled law in this State, prior to the act of Feb 
ruary 12, 1885, establishing by statute a contrary rule, that the 
employer is not liable in damages for any injury suffered by a 
fellow-servant, by reason of the faults or negligence of another 
fellow-servant or co-employee, in the same general business, 
unless such employer was chargeable with w ant of due care in 
having employed incompetent or unskillful servants in the par- 
ticular business in which the injury was received.— MV. & J. 
Railway Co. v. Smith, 59 Ala, 248; M. & O. Railroad Com- 
pany v. Thomas, 42 Ala. 672. There is nothing in the record 
which would tend to challenge the skill, or impugn the compe- 


tency of the engineer, or other employees to whom we have 
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referred. They were all very obviously fellow-servants of the 
plaintiff's intestate, who was injured by their alleged negli- 
gence; and, under the rule above stated, no liability would rest 
on the defendant company for the want of care of their co- 

employees in this matter. 

We now come to the second phase of the alleged negligence 
of the company, in failing to use dne care by resorting to 
proper tests for discovering the flaw in the boiler. 

It has been said that this defect was latent, and, very mani- 
festly, could not have been detected by the most careful inspec- 
tion. It is shown, moreover, that inspections were made of 
this and other engines at stated times, and with sufticient fre- 
quency, and by competent officials; and they failed to detect 
the defect. No negligence can be based, therefore, upon the 
failure to discover it by inspection merely, because, we repeat, 
it was latent, and not so discoverable. 

The burden of proof in this case is on the plaintiff, to prove 
negligence; and this is not shifted by proving only the faet of 
injury from the explosion of the boiler. Such is the rule 
where an employee or servant sues, although a different  prin- 
ciple is held to prevail where an injury is received by a_pas- 
senger on a railroad, in consequence of a defect in any of its 
machinery or appliances.— WV. & WM. 2. RP. Co. v. Thomas, 
#2 Ala. 672, 715; Pierce on Railroads, 382-383; /ilinois 
Cent. Railroad Co. v. Housk, 72 Il. 285. 

The only two tests suggested are those of steam and water. 
The first, by reason of its danger, is shown rarely, if ever, to 
have been resorted to by railroads, or other companies using 
steam-boilers. It is neither practicable nor approved, because 
it serves to bring about the very thing it was intended to pre- 
vent. The one question, then, is, whether the company was 
guilty of a want of ordinary care, by failing to resort to the 
water, or hydraulie test, which consisted in applying a certain 
number of pounds pressure of water to the boiler by the aid 
of asuitable pump. It is testitied by experts, that such tests, 
when made, are liable to strain the fibre of the iron, and impair 
the strength of the boiler, and thus, in themselves, tend to in- 
crease the hazard of explosion. The application of the 
hydraulic test, moreover, involved the stripping of the lagging 
on the outside of the.boiler, and the removal of the flues from 
the boiler—a taking to pieces of the boiler, so to speak. 

We conceive the correct and just rule to be, that a railroad 
company’s duty to its employees does not require it to adopt 
every new invention or appliance useful in its business, although 
it may serve to diminish risks to life, limb, or property, inci- 
dent to its service. It is sutlicient fulfillment of duty to adopt 
such as are ordinarily in use, by prudently conducted roads en- 
gaged in like business, and surrounded by like circumstances. 
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Nor can it be exacted of such common carriers, that they 
should adopt extraordinary tests for discovering defects in ma- 
chinery, which are not approved, practicable, and customary. 
They are not responsible for accidents from defects not discov- 
erable by tests which are both practicable and usual, and sneh 
as persons of ordinary prudence, engaged in like business, are 
accustomed to adopt under similar cireumstances. The law is 
reasonable, and does not require such excess of caution as to 
embarrass or render impracticable the operation of the road, 
although the degree of care and vigilance required is not to be 
made dependent upen the pecuniary condition of the company, 
so as to expand or contract with the fluctuations of its finances. 
Pierce on Railroads, 273, 274; Lake Shore BR. PR. Co. v. Me- 
Cormick, 74 Ind. 440; Grand Rapids R. PR. Co. v. Huntly, 
38 Mich. 537; Smoot v. M. de M. Railway Co., 67 Ala. 18; 
Tr Grafr vw. N.Y. Central Railroad, 76 N.Y. 180: Carroll 
vw. Staten Island RB. R. Co. (58 N.Y. 126): s. ©., 17 Amer. 
Rep. 221, 228. 

The evidence shows, without conflict, that the hydraulic test, 
as applicable to steani-boilers, was an extraordinary and rare 
test, not in customary or common use by either railroads or 
other persons, except when engines are first manufactured to 
be put on the road, unless they failed to work well; or except 
when engines were overhauled periodically in the workshops of 
the company. 

It may be said that the engine here in question was repaired 
or overhauled in February, 1883, and that it is not shown that 
the test was then applied; and that this was negligence. The 
answer to this suggestion is furnished by the record. This re- 
pairing was done about ten months prior to the happening of 
the accident from which the injury occurred to the deceased, 
and there is no evidence tending to prove that the defect in the 
boiler existed at that time. On the contrary, the testimony 
shows that it could not have existed longer than from two to 
six months. The failure of the company, therefore, to apply 
the hydraulic test ten months previous, if negligence at all, 
had no proximate causal connection with the injury. The 
use of the test would not have discovered the defect. 

Our conclusion is, that the deceased was injured by a mere 
misfortune or accident which he assumed as a risk of the busi- 
ness in which he was employed, and which was in no wise at- 
tributable to the negligence of the defendant or its servants. 
The evidence showing these facts clearly, and without conflict, 
the court erred in refusing to give the general charge to find 
for defendant. 

Reversed and remanded. 

Cioprron, J., not sitting. 

VoL. LXXVUI. 











1885. ] OF ALABAMA. 505 


(Jones v. Engelhardt. } 


~ Pa! 
Jones v. Engelhardt. 
Action on Common Counts, and to enforce Mechanic's Lien. 


1. .lmendment hy striking out party defi ndaut ; discontinuance.—In an 
action against several defendants, founded on a cause of action which 
is joint, or joint and several, a discontinuance as to one who is served 
With process, or an amendment striking him out as a party, except on 
some ground of personal defense, operates a discontinuance of the en- 
tire action. 

2. Same.—In an action against two or more, on a joint cause of 
action, a recovery can not be had on proof of a separate contract made 
by exch; but, in an action against two, if the complaint contains only 
the common counts, and the evidence shows a separate contract or lia- 
bilitv on the part of one only, the name of the other may be struck out 
by amendment (Code, § 3156), or a discontinuance entered as to him, 
without affecting the right to judgment against the first. 


From the Circuit Court of Montgomery. 

Tried before the Hon. Joun P. Hesparp. 

This action was brought by John Hl. Engelhardt, against 
W. B. Jones and W. C. WwW right, and was commenced on the 
Ist January, 1885. The complaint contained a special count, 
which sought to pain a statutory lien in favor of the plain- 
tiff, for work done and materials furnished by plaintiff in the 
construction and repair of a dwelling-house owned by said 
Jones, under a sub-contract made by plaintiff with said W. C. 
Wright, who was the original contractor; and the common 
counts were added. The court sustained a demurrer to the 
complaint, on the ground of a misjoinder of counts, and the 
plaintiff then struck out the special count, and elected to pro- 
ceed under the common counts. The bill of exceptions states, 
* Both defendants were served with process; the only plea 
was the general issue, and there was no defense personal to said 
Wright, either by plea or suggestion.” The plaintiff adduced 
on the trial, as the bill of exceptions further states, evidence 
showing that said Wright was the original contractor for the 
erection and repairs of the entire building for Jones, and em- 
ployed him to furnish the materials and do all the necessary 
“tin work ;” that Wright became sick before the completion 
of the work, and, being unable to finish it, abandoned the 
contract ; and that the plaintiff afterwards completed his part 
vf the work, on the individual promise of Jones to pay him for 
it. The plaintiff’s agent and said Wright each testified to 
these facts in substance, while the defendant, testifying as a 
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witness for himself, denied that he had made any such con- 
tract or promise. On this evidence, the plaintiff asked leave 
to amend his complaint, by striking out the name of said 
Wright as a defendant; and the court allowed the amendment, 
against the objection and exception of said Jones. The de- 
fendant Jones afterwards moved “to arrest and set aside the 
judgment,” becanse the action was discontinued by striking 
vut the name of Wright as a defendant: and he excepted to 
the overruling of his motion. These rulings are now assigned 
as error. 


Sarre & Graves, for the appellant, cited Mock v. Walker, 
42 Ala. 668; Aendall v. Lassiter, 68 Ala. 181; Reynolds v. 
Simpkins, 67 Ala. 3878; Bachus v. Mickle, 45 Ala. 445; 
Givens v. Robbins. 5 Ala. 676: Curtis v. Gaines, 46 Ala. 455: 


Walker v. Mob. Mar. Dock Ins. Co., 31 Ala. 529. 


Rick & Winry, contra, cited Jones v Nelson, 51 Ala. 472; 
Masterson v. Gibson, 56° Ala. 56; Beaver v. Hardie & Co., 
59 Ala. 573; Russell v. Erwin, 38 Ala. 44; Laird v. Moore, 
27 Ala. 326; Code, § 3156. 

CLOPTON, J.—The assignments of error relate to the 
rulings of the court on a motion to enter a discontinuance of 
the action, and a subsequent motion in arrest of judgment. 
Both motions are founded on an amendment of the complaint, 
striking out the name of Wright as a defendant, and discon- 
tinuing the suit as to him. The contestation is, whether the 
effect of the amendment is a discontinuance of the action as 
against appellant. 

The general rule, as settled by our uniform decisions, is not 
controverted, that when a snit is brought on a joint, or a joint 
and several contract, against two or more defendants, all of 
whom are served with process, an amendment of the complaint, 
striking out the name of one of the defendants, and discontin- 
uing the suit as to him, operates a discontinuance of the entire 
action, unless the amendment is made on some ground of ex- 
emption or some defense personal, and which exonerates him 
from legal liability, such as coverture, infancy, the statute of 
limitations, or like defense.— Reynolds v. Simpkins, 67 Ala. 
378; Hendall v. Lassiter, 68 Ala. 181. 

But it is not every case in which the complaint may allege 
and describe the cause of action as a joint contract, that such 
amendment will operate a discontinuance. The purpose of 
the statute, authorizing amendments by striking out, or adding 
parties, plaintiff or defendant, is to cure defects arising from 
non-joinder or misjoinder, without having to dismiss the case. 

VoL. LXXVUII. 
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The statute authorizes the amendment, whenever there is a 
misjoinder of defendants, where the amendment does not 
make an entire change of the parties, nor change the form of 
action, nor substitute an entirely new cause of : Laird 

Moore, 27 Ala. 326: Mock v. Walker, 42 Ala. 668; Mas- 
ferson wv. Crihson, 56 Ala. 56. 

Only the common counts remained, — the first amend- 
ment striking out the special count. which was founded on a 
sub-contractor’s lien. The common oe, on which the par- 
ties proceeded to trial, alleged a joint cause of action against 
both defendants. On the complaint, as it thus stood, the 
plaintiff was not entitled to recover on proof of any other than 
a joint cause of action, or joint contract. The right of recovery, 
in such case, must not depend on a contract made by each de- 
fendant separately, not jointly, which is inconsistent with, and 
variant from the complaint. - Wa/her ev. Jnsurance Co., 31 Ala. 
520. On the trial, the evidence tended to show a separate and 
distinct contract made by each defendant at different times 
separate and several cause of action—and a consequent mis- 
joinder of defendants. To meet this state of the evidence, and 
to cure the defect of misjoinder, the plaintiff, by leave of the 
court, amended the complaint by striking out the name of 
Wright, on the ground that, in view of the evidence, he was 
not a proper defendant. Though the suit may be against 
several defendants, and the complaint allege a joint contract : 
it, from the evidence, it appears that one of the defendants did 
not in fact make the contract jointly with the others, the com- 
plaint may be amended by striking out the name of the per- 
son so improperly joined. In such case, the amendment is re- 
garded as a correction of a misdescription of the cause of action. 
Nteed v. Melntyre, 68 Ala. 407. In -Jones v. .Velson, 51 Ala. 
471, which was a suit on a note, a similar amendment was 
made, and it was insisted that the action was discontinued 
to the other defendants. It is said: ‘ Nor did the court err 
in permitting the plaintiff to amend the complaint, by striking 
out the name of the defendant Rittenhouse Moore. ©. . He 
was not a maker of the note, and was therefore improperly 
joined asa defendant. The statute authorizes the striking out 
or adding parties, plaintiff or defendant ; and the purpose was 
to cure defects of misjoinder of parties, plaintiff or defendant, 
without turning the case out of court.” The amendment, 
striking out the name of the defendant Wright, did not, under 
the circumstances, operate a discontinuance of the action as 
to the appellant. If the cause of action was separate and sev- 
eral in fact, the amendment was properly allowed. If it was 
joint, the remaining defendant could have protected himself 
against a recovery by a proper charge. Affirmed. 
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Seibs v. Engelhardt. 
Statutory Action to enforce Mechanics Lien. 


1. Notice of claim by sub-contractor.—When a sub-contractor wishes 
to assert a statutory lien for work done or materials furnished in the 
erection of a building, he must give ten days notice thereof before 
filing his claim (Code, § 3457); and this notice must be in writing. 

2. Limitation of action; amendment bringing jn new defendant. 
Ninety days being the period within which a statutory action must be 
brought to enforce a mechanic’s lien (Code, § 3454), if the action is 
commenced against the husband alone, and the wife is brought in as a 
defendant, by amendment, after the expiration of ninety days from the 
filing of the lien, the statute is a complete bar in her favor. 


Appear from the Cireuit Court of Montgomery. 

Tried before the Hon. Joun P. Hussar. 

This action was brought by John Il. Engelhardt against J. 
G. Seibs, to enforce a statutory lien on a dwelling-house in the 
city of Montgomery, for work done and materials furnished 
by plaintiff in its construction; and was commenced on the 
16th August, 1884. On the trial, as the judgment-entry of 
June 23d, 1885, recites, the plaintiff was allowed to amend his 
summons and complaint, by making Mrs. A. E. I. Seibs, the 
wife of said J. G. Seibs, a party defendant with her husband ; 
to the allowance of which amendment said defendants ex- 
cepted. The original defendant pleaded, among other things, 
that notice of the claim was not given to him ten days before 
the filing of the lien; and Mrs. Seibs also pleaded the failure 
to give her notice as required by law, and the statute of limita- 
tions of ninety days. Issue was joined on these pleas, with 
others. On the trial it was shown, as the bill of exceptions 
shows, that the work was done by plaintiff and the materials 
furnished, in June and July, 1884, under a sub-contract with 
Walter C. Wright, who was the original contractor for the 
building of the house; that the amount due and unpaid for 
his work and materials was $124.40; that he gave written no- 
tice of his claim, and of the amount due him, on the sth Au- 
gust, to the architect who was superintending the building, and 
to the ageut of Mrs. Seibs; that the claim was made out 
against said Wright as the original contractor, and was filed in 
the office of the judge of probate on the 9th August, verified 
by affidavit, in which the building was described as “a dwell- 
ing-house for J. G. Seibs;” and there was also evidence of a 
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conversation between plaintiff's agent and the architect, “some 
ten days or two weeks before said claim was filed,” in which 
the former spoke of his claim, and declared his intention to file 
it asalien. The court charged the jury, among other things. 
“that the plaintiff is required to file his lien within ten days 
after service of notice on the agent of Mrs. Seibs.” The de- 
fendants excepted to this charge, and requested the court to 
instruct the jury, “that they must tind for the defendants, if 
they believed the evidence ;* which charge the court refused, 
and the defendants excepted. The defendants also requested 
the following charge: “This suit was begun against Mrs. 
Seibs on the day when the amendment to the complaint was 
tiled; and if the jury believe that the lien was filed on the 9th 
August, and that the amendment was not filed within ninety 
days after the lien was filed, then they must find for Mrs. 
Seibs.” The court refused this charge, and the defendants 
excepted. These several rulings of the court, with others, are 
now assigned as error. 


Sayre & Graves, and Sarri, Macponarp & Marks, for 
appellants.—(1.) This proceeding is strictly statutory, and rests 
upon the claim as filed for record, and the ac scompanying aftti- 
davit, which is fatally defeective.— Thomas v. Barber, 10 Md. 
380; Phillips Mech. Liens, $$ 18-21; Wusbe. on Attachments, 
7. (2.) The statute imperatively requires ten days notice of 
his claim to be given by a sub-contractor before filing it. 
Code, § 3547. The proof showed that the claim was filed the 
day after the notice was given, and the action was commenced 
on the 8th day. (3.) As to Mrs. Seibs, the amendment bring- 
ing her in asa party was the commencement of the action; 
and the statutory bar in her favor was then complete.—Code, 
$3454; Adams v. Phillips, 75 Ala. 461; Dunphy v. Riddle, 
86 Tl. 22; Crow! v. Nagle, 86 Ill. 487; Young v. Stoutz & 
Co., 74 Ala. 574; Mohr v. Lemle, 69 Ala. 182; Phil. Mech. 
Lien, $ 431. 


Rick & Wirry, contra.—(1.) The statute giving this action 
is to be liberally construed, in order to carry out its beneticent 
purposes.—62 Ala. 256; 65 Ala. 475; 7 Ind. 125. The statute 
does not require that the sub-contractor shall give notice in 
writing of his claim, and the court can not add to the require- 
ments of the statute.—Phil. Mech. Liens, ss 339-40. The no- 
tice is to be géven, not fled. (2.) The amendment related back 
to the commencement of the suit, and thereby avoided the 
plea of the statute of limitations.— Dowling v. Blackman, 70 
Ala. 303; Stringer v. Waters, 63 Ala. 361; Aing v. Avery, 
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37 Ala. 169: Peed v. Scott, 30° Ala. 640; Long v. Patterson, 
51 Ala. 414. 


STONE, C. J.—Section 3457 of the Code of 1876 provides, 
that “every person, except the original contractor, who may 
wish to avail himself of the benefits of the provisions of this 
chapter { Liens of Mechanics} shall give ten days notice before 
filing of the lien, as herem required, to the owner or his agent, 
or to either of them, that he holds a claim against such build- 
ing or improvement, setting forth the amount, and from whom 
it is due, and for what.” There can be no question that this 
notice must be in writing. The words “setting forth the 
amount,” &e., clearly imply that. The meaning of the word 
“setting” is, a placing, or putting in a place, condition, state 
or posture. “ Forth,” in the connection here used, means ont 
to view. “Setting forth’ means placing, or putting in a 
place to be seen or viewed. The words, ex vi terminorum, im- 
ply a writing. 

The written notice given in this case was on the 8th of An- 
gust. The claim was filed for record on the next day, the th. 
The present suit was brought August 16, and seeks to enforce 
a lien for materials and labor furnished under a contract, not 
with the proprietor, but with the chief contractor. The case 
is not brought within the statute, and the attempt to fasten a 
lien must fail.—Phillips on Mech. Liens, § 338: Zhomes +. 
Barber, 10 Md. 380; Shubert v. Crowley, 33 Mo. 564; //elt- 
zell v. Hynes, 35 Tb. 482; Murray v. Rapley, 30 Ark. 568. 

The statute (Code, § 3454) provides, that ‘no lien shall con- 
tinue to exist by virtue of this chapter, for more than ninety 
days after the lien shall be tiled, unless within that time an 
action shall be instituted thereon, as hereinbefore prescribed.” 
The present action was commenced August 16, 1884, but it 
was commenced against J.G. Seibs, the husband, as the alleged 
owner of the land. The claim had been made out and filed in 
the probate office as against Mr. Seibs, and no reference was 
made either in the claim, or in the complaint, to any ownership 
Mrs. Seibs might have in the property. In June, 1885, the 
complaint was amended, by inserting the name of Mrs. A. E. 
H. Seibs, wife of J. G. Seibs, as a party defendant, and aver- 
ring that the property was hers, and that the liability and lien 
rested on her. To this amended complaint Mrs. Seibs pleaded 
the statute of limitations of ninety days, as a bar to the action, 
so far as it proceeded against her property. No demurrer was 
interposed to this plea, and we must treat it as if issue of fact 
was joined upon it. This, however, was immaterial ; for, if it 
had been demurred to, the demurrer should have been over- 


ruled. The amendment introduced a new party, and as to her 
VoL. LXxvill. 
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it was the commencement of the action. The statute of lim- 
itations was a complete bar, so far as she was concerned.— Ang 

Avery, 37 Ala. 169; Mohr v. Lemle, 69 Ala. 180; Young 
». Stoutz, 74 Ala. 574; Adams v. Phillips, 75 Ala. 461; Phil- 
lips on Mech. Liens, $ 4 451; agg vw. Liddle, 84 ii. 92 ; 
Crowl v. Vagle, Th. 4 437; Miller . Melntyre, 6 Pet . 61. 
Many rulings of the court in the trial below are opposed to 
these views. We need not particularize the several rulings 
which fall under this principle. 

Many other decisions of the court were excepted to, but we 
need not consider them. 

Reversed and remanded. 


Bell v«. Reynolds & Lee. 


Action for Price of Guano; Recoupment of Damages. 


1. Measure of damages, for failure or refusal to deliver goods sold. 
Where the vendor of goods fails or refuses to deliver them to the pur- 
chaser, and the price has not been paid, the measure of damages to the 
purchaser, in an action for the breach, is the difference between the 
agreed price and the market price at the time and place of delivery, 
with interest; but this general rule does not apply, when it is shown 
that the purchaser can not go into the market and, by paying such dif- 
ference in price, procure the desired goods, 

2. Same; profits as damages.—Protits sustained as the natural conse- 
quence of the breach or wrongful act complained of, are recoverable as 
apart of the damages, when not objectionable on the ground of re- 
moteness or of uncertainty. 

3. Same.—On a sale of guano, which the seller knew was intended 
igr use by the purchaser in raising a cotton crop on his plantation, only 
one-half of the stipulated quantity being delivered, and it being then 
too late to procure it elsewhere, the measure of damages to the pur- 
chaser is the difference in value between the cotton raised on the land 
on which the guano was used, and that raised on the adjoining land, of 
the same quality and cultivated in the same manner, on which no 
guano was used. ~ 

4. Action by principal, on contract of agent.—When an agent makes 
a vontract for the benefit of his principal, whose name is not disclosed, 
the principal may sue on it in his own name. 


Appear from the Cireuit Court of Barbour. 
Tried before the Hon. Henry D.: Crayon. 


H. D. Crayrox, Jr., for the appellant, cited Culver v. Hill, 
68 Ala. 66; Daughtery v. Amer. . Telegraph Co., 75 Ala. 168 ; 
Martin v. Hill, 42 Ala. 275; Clemens v. Railroad Co., 
53 Mo. 366; Topeka v. Tuttle; 5 Kans. 312; Gray v. Watter- 
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man, 40 Ill. 522; Marsh v. Webber, 18 Minn. 109; Jeffrey 

v. Bigelow cl Tracey, 13 Wend. DIS; Passinge ? %. Thorburn, 

34. N. Y. 634; Wood’s Mayne on Damages, 256, $ 214, Ist 


. 


Amer. ed.; Sutherland on Damages, vol. 1, pp. 106-08, 111. 


J.N. Witriams, contra, cited Burton v. Holley, 29 Ala. 318; 
Pose’s Keecutors v. Bozeman, 41 Ala. O78; Boze man wv. lose, 
40 Ala. 212; Murrell v. Whitney & peg 32 Ala. 54; 
Donnell v. Jones, VR Ala. 490: Bullock . Ferguson, 30 Ala. 
297: Culver v. Til], 6S Ala. 66. 


SOMERVILLE, J.—The chief point of controversy is one 
relating to the proper measure of the damages claimed by the 
defendant by way of set-off or recoupment to the plaintiffs’ 
action. The action is brought by appellees to recover the 
price of nine and a half tons of “Alabama Fertilizer,” sold 
and delivered by them to the defendant. The defense set up 
is, that the plaintiffs agreed to sell and deliver to defendant 
twenty tons of this fertilizer, at a stipulated price, with notice 
that it was intended for use on defendant’s cotton crop, to be 
grown and raised on his plantation in Barbour county during 
the year 1883. Under the influence of repeated promises to 
deliver the whole amount in due time, the defendant delayed 
making efforts to purchase elsewhere until it was too late to 
do so. The plaintiffs delivered nine and a half tons, and re- 
fused on demand to deliver the remainder. Defendant was 
unable to buy it elsewhere, although he tried to do so in 
several markets. 

The land upon which the fertilizer was designed to be used 
was prepared and cultivated in a farmer-like manner. Upon 
a portion of it the nine and a half tons was used, and this por- 
tion produced between three and four hundred pounds of seed 
cotton per acre more than that adjoining, which was also 
planted in cotton,—the quality and cultivation of each part be- 
ing precisely the same. 

It is contended that the amount of the defendant’s damages, 
for the plaintiffs’ failure to deliver the ten and a half tons, is 
measured by the profits which he has lost in the depreciated 
production of cotton on the land upon which he intended to 
use it, shown to have been at the rate of nine or ten dollars 
per acre. 

The case, it will thus be seen, is peculiar in its facts, no 
precedent precisely analogous being found. 

The general rule is familiar, that, in ordinary cases, when 
the vendor has failed or refused to deliver to'the purchaser 
goods sold, the measure of damages for the breach of contract, 
if the price has not been paid, is the difference between the 
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agreed price and the market price of the goods at the time and 
place of delivery, with interest.—2 Addison on Contr. § 589. 
This is upon the principle, that the purchaser can readily go 
into the market, and supply himself with the desired goods, 
hy paying the difference in price. When this can not be done, 
the reason of the rule ceases, and the rule itself can, therefore, 
have no application.— Wellose v. Fulmer, 73 Penn. St. 365. 
The damages allowed to be recovered can, of course, em- 
brace nothing exeept such as is the natural and proximate con- 
sequence of the breach of contract, which is the basis of the 
action. Assaid in //adley v. Baxendale, 9 Exch. 341 (s. ¢., 
26 Eng. L. & Ey. 398)—a leading and much canvassed case, 
decided more than thirty years ago, and since then repeatedly 
approved,—“where two parties have made a contract, which 
one of them has broken, the damage which the other party 
ought to receive in respect to such breach ef contract should 
be, either such as may fairly and substantially be considered 
as arising naturally—v. e., according to the usual course of 
things—from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of 
both parties at the time they made the contract, as the prob- 
able result of the breach of it. Now, if the special cireum- 
stances under which the contract was actually made were com- 
municated by the plaintiff to the defendant, and thus known 
to both parties, the damage resulting from the breach of such 
contract which they would reasonably contemplate, would be 
the amount of injury which would ordinarily follow from a 
breach of contract under these special circumstances so known 
and communicated.” It is observed in Daughtery v. Ameri- 
can lnion Telegraph Co., 75 Ala. 168, 175, by STONE, : in 
commenting on that case, that if the special circumstances of 
the case are communicated, “they become an implied element 
of the contract, and parties are presumed to contract in refer- 
ence to such special circumstances.” The amount of recover- 
able damages may thus be magnitied by a knowledge of these 
special facts. This was recognized by this court in /eose v. 
Bozeman, 41 Ala. 678, where a rule different from the ordi- 
nary one was said to prevail, when it is shown that the goods 
sold “were to be delivered for some specific object, known to 
both parties at the time, and that thus a loss, within the con- 
templation of both parties, has been sustained.” The reason 
of this is clear. It is consonant with both justice and sound 
sense, that one should be “held liable for all those conse- 
quences which might have been foreseen and expected as the 
result of his conduet, but not for those which he could not 
have foreseen, and was therefore under no moral obligation to 
take into consideration.”—3 Parsons Contr. 179, 180. 
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In accordance with these principles it has been held, that 
where the vendor knows that the purchaser has an existing 
contract for resale at a profit, and that the purchase is made 
expressly to fulfill such contract, the protits which would have 
acerued from such resale would be recoverable, provided the 
plaintiff was unable to supply himself by going into the mar- 
ket and purchasing the same kind of goods.-—Messmore v. The 
N. Y. Shot and Lead Co., 40 N. Y. 422: MeHose v. Fulmer, 
73 Penn, St. 365, supra; 2 Add. Contr. (Morgan’s Ed.) § 589; 
Chicago Railroad Co. v. Hale, 83 WM. 860; s. ©., 25 Amer. 
Rep. 403. 

Are the damages here claimed the natural and proximate 
consequence of the plaintiffs’ failure to deliver the goods for 
the special use intended? It is our opinion that they are. 
By natural ‘consequences,’ we understand those of which the 
breach or wrongful act was the efficient cause—such as might 
naturally be expected to follow. By ‘proximate consequences’ 
is meant the antithesis of those remote, or such damages as are 
the direct and immediate result of the breach or wrongful act, 
being produced without the operation of a secondary or inter- 
vening cause. 

The rule is often stated in broad terms, that profits are not 
ordinarily included in the injury for which compensation is 
made. And again it is frequently asserted, that “the party in- 
jured is entitled to recover all his damages, including gains 
prevented, as well as losses sustained.’—Grifin v. Colver, 
16 N. Y. 489. The true rule seems to be, that profits, which 
have been sustained as the natural consequence of the breach 
or wrongful act complai..c. of, are recoverable, unless they are 
objectionable either on the ground of remoteness, or of uncer- 
tainty. Those profits are usually considered too remote, 
among many others, which are not the immediate fruits of the 
principal contract, but are dependent on collateral engagements 
and enterprises, not brought to the notice of the contracting 
parties, and not therefore brought within their contemplation, 
or that of the law.—Masterton v. Mayor of Brooklyn, 
7 Hill, 61. Those are considered uncertain, which are purely 
speculative in their nature, and depend upon so many inealeu- 
lable contingencies as to make it impracticable to determine 
them definitely by any trustworthy mode of computation. To 
this class belong the cases of Brigham & Co. v. Carlisle, 
ante, 243; Union Refining Co. Barton, 77 Ala. 148, and 
Pollock v. Gantt, 69 Ala. 373, somite decided by this court; 
and many others analogous in principle— Burton v. Holley, 
29 Ala. 318; Higgins v. Mansfield, 62 Ala. 267; Street v. 
Sinclair, 71 Ala. 110; Donnell v. Jones, 13 Ala. 490; Blan- 
chard v. Ely, 21 Wend. 342. 
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We would not be willing to say that the damages here 
claimed by the defendant, Bell, by way of lost profits, would 
have been recoverable, if their ascertainment had been left to 
mere conjecture. The amount of cotton, or other crops which 
land produces, is dependent upon so many varying contingen- 
cies as to render it very indeterminate. It will vary with the 
seasons, the adaptation of soil and climate, and its comparative 
exemption from the ravages of worm or other destructive in- 
sects. Speculative opinions of witnesses,-as to the probable 
influences of these operative causes, would be a poor criterion 
for the measure of values.— W7/Ainson v. Netler, 59 Ala. 306. 
In this case, however, these difficulties are entirely removed. 
The character of the season is absolutely known. So is the 
precise effect of the fertilizer used during this particular 
season. No speculation is needed as to how much rain and 
how much sunshine were requisite to produce a given amount 
of crops to the acre, nor as to the probable effect of the fer- 
tilizer upon different kinds of soil, or even the proportion of it 
best suited to the land, and, therefore, what would necessarily 
have been produced on the remainder, which is shown to have 
been in precisely the same state of cultivation, and similar in 
quality of soil. 

The rulings of the court were opposed to this view, and 
were erroneous. 

The case of Wolcott v. Mount (7 Vroom), 13 Amer. Rep. 
438, decided in 1875 by the Supreme Court of New Jersey, 
bears a strong analogy to the case in hand. In that case, the 
Uefendants sold to the plaintiff, who was a market-gardener, 
some turnip-seed which they warranted to be what was known 
as “early strap-leafed red-top turnip-seed,” a prolific and valu- 
able species. The vendors knew the particular use for which 
the seed were intended—to raise a crop for the early market. 
By mistake, but in good faith, they delivered seed of an in- 
ferior quality, which turned out to be what was known as 
“ Russia turnip-seed.” These were planted, and produced no 
profit; whereas seed of the other kind, planted the same season 
on adjoining ground, prepared in the same way, produced 
large profits to the owner, which were of easy ascertainment. 
The case was twice considered, upon two separate appeals, and 
it was held that the measure of the plaihtiff’s damages was the 
difference between the value of the product of the seed sold, 
and the value of the product that would have resulted had the 
seed corresponded with the representations of the warranty. 
The ground of the opinion was, that the defendants, when they 
made the warranty, knew the particular use for which the seed 
were intended, and they must have seen the probable loss that 
would naturally result to the plaintiff in the event of its breach 
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by the sale of an inferior quality of seed, and that the actual 

experiment made relieved the damages of any objection based 

on the idea of their being speculative or contingent. -— Wolcott 

». Mount, 138 Amer. Rep. 488, supra; s.c., 20 Amer. Rep. 425. 

In Passenger v. Thorburn, 34 N. Y. 634, a like ruling was 
made by the New York Court of Appeals, in the year 1866. 
The defendant had sold cabbage-seed to the plaintiff, and war- 
ranted them to produce * Bristol cabbages,” which was untrue. 
It was held that the damages recoverable for the breach of 
warranty, would be the value of a crop of * Bristol cabbages,” 
such as would have been ordinarily produced that year, less the 
expense of raising the crop and of the value of that actually 
raised from the seed. We need not here fully approve the 
doctrine of this case. 

The case of White v. Miller, 7 un (N. Y.) 427, was one 
precisely of the same kind, and was decided on the authority 
of the foregoing decisions. Its correctness was re-affirmed on 
appeal in 71 N. Y. 118; s.¢., 27 Amer. Rep. 13; and again in 
78 N.Y. 393; s. o, 34 Amer. Rep. 544. So was Flick v. 
Weatherbee, 20 Wis. 392, where a like ruling was made. 

So, in Randall v. Roper, 96 Eng. Com. L. 82, the question 
was as tothe proper measure of damages for breach of war- 
ranty in the sale of seed-barley. It was held to be the differ- 
ence in value between the inferior crop produced, and that 
which would have been produced had the seed been of the 
particular species they were warranted to be, known as “ chev- 
alier barley.” 

Another well considered, though not strictly analogous case, 
in support of the conclusion reached by us, is that of -/ones v. 
Greorge, 61 Tex. 345 (s c., 48 Amer. Rep. 280), in which is 
cited a strong array of relevant authorities. In that case, a 
druggist was applied to for * Paris green,” knowing that it was 
intended to be used in destroying cotton-worms. Te, in good 
faith, delivered “chrome green,” a different and inferior 
article, which was neither “ Paris green” nor possessed its 
properties, though resembling it in appearance. The vendor 
yas held liable for the loss of the purchaser's crop of cotton 
caused thereby, and the measure of the plaintiff's damages was 
held to be the value of the crop just before its destruction, 
with the cost of the tompound and its preparation and appli- 
cation, and interest on the moneys thus expended. 

In cases of warranty, however, the amount of damages to be 
recovered is often aggravated by the presence of fraud, or bad 


-faith in the representation made by the party warranting; and 


this distinction is fully preserved in many of the decisions on 

this branch of the law.—J/lerring v. Skaggs, 62 Ala. 180. But 

there czn be no sound distinction taken, either as to the natural 
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or 
— 
“1 


or proximate nature of the damages suffered, between these 
cases and the one at bar. 

It is made to appear in this case that the profits claimed by 
the defendant would certainly have been realized but for the 
default of the plaintiffs; that the special facts brought to the 
knowledge of the plaintiffs, as vendors of the goods, brought 
such damages within the contemplation of the contracting par- 
ties, as naturally flowing from a failure to promptly deliver 
them for the use intended; and that these profits are in no 
sense speculative or contingent, but, on the contrary, are ca- 
pable of the most accurate ascertainment.—Culver v. Hill, 
68 Ala, 66; Daughtery v. Amer. Union Tel. Co., 75 Ala. 168; 
Messmore v. N.Y. Shot & Lead Co., 40 N.Y. 422; 3 Par- 
sons Contr. *177-*187; 2 Add. Contr. (Morgan’s Ed.) § 589, 
note 2. ’ 

But one other point remains to be considered. This relates 
to the inquiry as to who is the proper person or persons to 
bring this suit, instituted to recover the nine and a half tons of 
fertilizer sold to defendant. If Lee was acting for the part- 
nership of Reynolds & Lee at the time of the sale, and the 
plaintiffs were the real parties in interest, it would make no 
difference that this agency was unknown to defendant. An 
undiscovered principal can always sue on a contract made by 
an agent for his bepetit. The court, as we understand the 
record, in effect so ruled. 

The judgment is reversed, and the cause remanded. 


Stein v. Leeper. 


Application Sor Mandamus to Probate Sudge, refusing to 
grant License for Retailing Spirituous Liquors. 
. 


1. Constitutional provision (Art. ww, § 19) as to alteration or amend- 
ment of bills—Under the constitutional provision which declares that 
no bill ** shall be so altered or amended on its passage through either 
house as to change its original purpose’? (Art. rv, § 19), it may be that 
a bill which, as originally introduced, provided for a prohibition of the 
sale of spirituous liquors in several specified localities, can not be so 
changed, by amendment or substitute, as to become a general prohib- 
itory law; but the addition of other particular localities does not change 
the original purpose of the bill, and does not render the law obnoxious 
to this provision. 

2. Constitutional provision (Art. iv, § 2) as to title and subject of law. 
The constitutional provision which declares, ‘*Each law shall contain 
but one subject, which shall be clearly expressed in its title’? (Art. iv, 
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§ 2), is mandatory ; but it will not be construed and enforced so exact- 
ingly as to embarrass or obstruct legislation. 

yy Varieonce in title between original and envolled bill._—A material 
variance in the subject as expressed in the title, between the bill which 
actually passed the two houses of the General Assembly, as shown by 
the legislative journals, and the enrolled bill which received the execu- 
tive approval and signature, is fatal to the entire law; but this effeet 
will not be allowed to an omission, from the title of the enrolled and 
approved bill, ef words which were included in the title as it passed the 
two houses, when the omitted words do not change the substance and 
effect of the law, or when the other portions of it can have full operation 
without reference to the omitted words. 

4. Constitutionality of loeal prohibitory law of Fe bruary I>, 1885, 
The act approved February 17th, 1885, entitled **An act to prevent the 
sale, giving away, or delivering or otherwise disposing of any spirituous, 
vinous or malt liquors, intoxicating bitters, or any other intoxicating 
drinks, at or within the localities hereinafter designated,’’ specifying 
more than sixty places (Sess. Acts 1884-5, p. 570), is not unconstitu- 
tional because of the fact, shown by the legislative journals, that the 
original bill specified only three places in one county, the other places 
being added by amendment; nor does the omission from the ttle of 
the bill, as enrolled and approved, of one particular locality which is 
mentioned in the body of the act, and which was also included in the 
title of the bill as passed by the two houses, destroy the validity of the 
act as an entirety. 


Aprrreat from the Circuit Court of Montgomery. 

Tried before the Hon. Joun P. Hvpparn. 

This was an application by petition an the part of D. Stein, 
fora writ of mandamus against Hon. J: T. Leerer, the pro- 
bate judge of Shelby county, requiring him to issue to the 
petitioner a license to retail spirituors liquors in the town of 
Calera in said county, on his compliance with all the requisi- 
tions of the law governing the issue of such licenses. An an- 
swer to the petition was filed by the defendant, justifying his 
refusal to issue the Jicense under the provisions of the local 
prohibitory law approved February 17th, 1885 (Sess. Acts 
1884-5, p. 570); waiving the issue of an alternative writ, and 
consenting that the legal questions involved might be deter- 
mined by the Circuit Court of Montgomery. The court re- 
fused the mandamus, holding that the said statute was consti- 
tutional and valid, and dismissed the petitfun; and its judg- 
ment is now assigned as error. On the first arguient of the 
case, an opinion was delivered affirming the judgment, on the 
ground that the Cireuit Court of Montgomery had no juris- 
‘ diction of the case; but that opinion was withdrawn, on ap- 
plication for rehearing, and the opinion herewith published 
was filed. 


Troy, Tomekins & Lonpoy, for the appellant, cited the 
legislative journals showing the changes made in the bill while 
pending before the General Assembly, the constitutional pro- 
visions contained in the 2d and 19th sections of the 4th 
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Article, and the following authorities: Cooley’s Const. Lim. 
175, 176; State v. County Judge, 2 lowa, 282; Conner v. 
Mayor, 5 N.Y. 293; Davis v. State, 7 Md. 151; State v. Wil- 
son, 7 Ind. 516; 11 Ind. 199; Ballentyne v. Wilkersham, ° 
75 Ala. 5383; State v. Harrison, 11 La. Ann. 722; 72 Penn. 
St. 192; Chiles v. Monroe, 4 Mete. Ky. 72; Jones v. Hutchin 
son, 43 Ala. 721; Moog v. Randolph, 77 Ala. 597. 


CLOPTON, J.—On consideration of the application for a 
rehearing, we have concluded to pass on the constitutionality 
of the statute, on which the judge of probate justifies his re- 
fusal to issue the license, without deciding the question of 
jurisdiction ; inasmuch as the judge of probate submitted to 
the jurisdiction of the Circuit Court of Montgomery county, 
and consented that the court might hear and decide the ques- 
tions involved ; and as an early decision on the merits is urged, 
as important to the interests of the public, and of the parties. 

The act in question was first introduced in the House of 
Representatives as a bill “to prevent the sale, giving away, or 
otherwise disposing of any spirituous, vinous or malt liquors, 
intoxicating bitters, or any other intoxicating drinks,” in three 
different localities in Tuscaloosa county.—Acts 1884-5, p. 570. 
The committee, to whom the bill was referred, reported a sub- 
stitute. By the substitute, and subseqnent amendments, a large 
number of other localities, in different counties, were added to 
the bill. It is contended, that the passage of the act was in 
violation of section 19 of article 4 of the constitution, which 
provides: ‘ Nolaw shall be passed except by bill, and no bill 
so altered or amended on its passage through either house as 
to change its original purpose.” The committee, to whom a 
bill is referred, may report it back, with or without amend- 
ments, and may report an amendatory or substitutional bill, if 
the effect is not to change its original purpose. The original 
purpose of the bill, as first introduced, is expressed by the sub- 
ject of its titlke—the prohibition of the sale, giving away, or 
otherwise disposing of spirituous, vinous or malt liquors, or in- 
toxicating bitters or drinks. It is true the prohibition only 
extended, by the original bill, to designated localities, showing 
that the purpose was, not to make the prohibition general 
throughout the State, but a local prohibition. Whilst it may 
be that such a bill could not be altered or amended so as to 
make the prohibition general, the purpose of the bill is not 
changed by increasing by amendment the number of localities. 
The original purpose-—local prohibition—remains unaltered. 
Such amendments are merely extensions, and not changes of 
the purpose. The settled construction of the constitution is, 
that it contains no prohibition, express or implied, on the 
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legislative power to make special laws, applicable to one or 
more designated counties or localities, varying in their provis- 
ions from the general law.— Davis v. The State, 68 Ala. 58; 
Mangan v. The State, 76 Ala. 60. The practice, under the 
constitution and its judicial construction, has been to accom- 
plish this by one bill. In Block v. The State, 66 Ala. 493. 
the title of the act was, * To prohibit the sale, giving away, 
or otherwise dealing in spirituous, vinous, or malt liquors, 
within three miles and a half” of two designated churches, 
located in different counties. It is said: * The facet that the 
prohibition embraces two separate localities avails nothing. 
The subject of the act is single, and relates only to retailing 
spirituous, vinous, or malt liquors. The objection would be 
just as valid, that the act embraces more than one kind of 
liquors.” The argument of counsel goes to the extent of re- 
quiring a separate act as to each locality, within which the pro- 
hibition is to operate. Sneh construction would greatly hinder 
and embarrass legislation, and should not be enforced, unless 
compelled by express terms, or clear implication. 

It is further urged, that the act as enrolled, and signed by 
the presiding ofticers of the two houses, and approved by the 
Governor, is not the same act as passed by the General Assem- 
bly. The contention is founded on the fact, that in the title 
of the -act, as passed by the General Assembly, the words 
“within three miles of Antioch Church in beat No. 6 in Jef- 
ferson county,” are included, while they are omitted in the 
title as enrolled, and as the act was approved by the Governor. 
The words occur in the enactment, as distinguished from the 
title, both as passed by the Genera! Assembly, and as enrolled 
and approved. In considering this objection, we must keep 
in view the settled rule, that the presumption is in favor of 
the constitutionality of a statute, and of its passage in com- 
pliance with the forms and requirements of the constitution ; 
and will not be declared otherwise, unless the mind of the 
court is clearly convinced. If the question is doubtful, the pre- 
sumption must prevail. 

Under our constitution, the title is regarded as an essential 
part of the law, having a specific object and oftice—to control 
the subject of the enactment, and to restrict its provisions and 
details to such matters as are pertinent and germane to the 
single subject expressed in the title. The constitutional pro- 
vision, that “each law shall contain but one subject, which 
shall be clearly expressed in the title,” is mandatory, with the 
<jualification, that it should not be so exactingly enforced as to 
embarrass or obstruct legislation.— Ballentyne v. Wickersham, 
75 Ala. 533. One of the main purposes of the clause is to 
prevent entrapping or deceiving the legislature by ailuring or 
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misleading titles. The same necessity does not exist, and the 
reasons do not apply with the same urgency, in respect to ap- 
proval by the Governor ; the presumption being, that he dis- 
charges his duty, and reads both the title and the enactment, 
before affixing his approval. The question is, What, under the 
constitutional requirements, and in view of their purpose, is 
the consequence of an omission from the title of a bill, as en- 
rolled and approved, of a part of the title as it was passed by 
both houses? Whether the effect, in all cases, is to render the 
entire act unconstitutional, irrespective of the character of the 
omitted part, and its relations to the other provisions of the 
act ¢ 

Every bill, which shall have passed both houses of the Gen- 
eral Assembly, must be presented to the Governor for his ap- 
proval or disapproval; though his approval is not indispensa- 
ble. If he disapproves, the requisite majority of both houses 
may pass the bill, notwithstanding; and if he fails to return 
the bill within five days, Sundays excepted, after it shall have 
heen presented to him, it shall be a law, if the General As- 
sembly has not prevented its return by adjournment.—Con., 
Art. v, $ 18. It is coneeded, that, under our constitution, a 
bill becomes a law only after it has passed through all the 
forms prescribed, and made necessary to give validity to leg- 
islative enactments; that for the purpose of ascertaining these 
facts, the journals of the General Assembly may be searchied ; 
and that the courts will pronounce it invalid, if the records 
disclose a failure to comply with the constitutional require- 
ments. From an application of these principles, it has further 
been held, that where the Governor approves a bill, and the 
hill as approved materially varies in substance and legal effect 
from the Dill as passed by the General Assembly, “then 
there exists such a want of legal and actual identity between 
the bill passed and the one approved, that neither of them ae- 
quires the force of a valid and constitutional enactment.” 
Jones v. Hutchinson, 43 Ala. 721; Moog v. Randolph, 
77 Ala. 507. And since the title is now not only important, 
but absolutely controls, it may be regarded as a sound rule, 
that any change in the title, as enrolled for the approval of the 
Governor, which affects the entire bill, will produce the same 
consequence. 

An unimportant and immaterial variance will not defeat the 
validity of the act as a law. In Jones v. Hutchinson, supra, 
it is said: “If, in such case, the matter erroneously inserted 
did not affect the original bill, as it had been enrolled and 
passed, or did not change the substance or vary the legal effect 
thereof, we would not be understood as deciding that the error 
would vitiate the whole act.” In this case, a proviso, which 
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had been rejected by both houses, and which qualitied and re- 
stricted the general provisions of the bill, had been copied into 
the enrolled bill. In Moog v. Randolph, supra, the revenue 
bill was under consideration; and an important amendment 
was omitted from the enrolled bill. The court, conceding that, 
if the amendment was unconstitutional, the bill as approved 
would be identical in legal effect with that passed by the Gen- 
eral Assembly, held the amendment constitutional, and that 
therefore the omission vitiated the entire act. A revenue bill, 
ordinarily, isone and an entire system, all the provisions of which 
sustain a mutual dependence and mutual relation. |The omis- 
sion of a material part disturbs the equalization of the system, 
and varies, more or less, the substance and legal effect of the 
entire bill. 

On what principles shall it be determined, whether the 
change in the bill, as approved, materially varies in substance 
and legal effect of the bill as passed by the General Assembly ¢ 
A safe and practical rule is the one on which the courts ad- 
judge a statute unconstitutional ¢ foto or in part. Speaking 
of statutes containing some unconstitutional provisions, Judge 
CooLey says: “A statute may contain some such provisions, 
and yet the same act, having received the sanction of all 
branches of the legislature, and being in the form of a law, 
may contain other and salutary provisions, not obnoxious to 
any just constitutional exception. It would be inconsistent 
with all just principles of constitutional law to adjudge these 
enactments void, because they are associated in the same act, 
but not connected with, or dependent on, others which are un- 
constitutional.” The learned author thus states the test: “If, 
when the unconstitutional portion is stricken out, that which: 
remains is complete in itself, and capable of being executed 
with the apparent legislative intent, wholly independent of 
that which was rejected, it must be sustained.” And the same’ 
rule is applied to a statute, some parts of which may not have 
been passed in accordance with the constitutional forms, where 
he says: “So, the forms observed in passing it may be suffi- 
cient for some of the purposes sought to be accomplished by 
it, but insufticient tur others. In any such case, the portion 
which conflicts with the constitution, or in regard to which the 
necessary conditions have not been observed, must be treated 
as a nullity.”—Cooley Con. Lim. (5th Ed.), 211, 212. 

We have said that the title of the act in question expressed 
but one subject, and that it was not converted into two or 
more subjects, because of the addition of other and different 
localities ; and that the original purpose of the bill was not 
thereby changed. If there had been in the enrolled bill, as 
approved, an important and material change in the subject of 

VoL. LXXVIII, 











1885. ] OF ALABAMA. 523 
[Stein vy. Leeper. ] 

the title, materially varying in substance and legal effect the 
title of the bill as passed by the General Assembly, we would 
have been compelled, on the principles settled in the cases 
above cited, to hold the entire act a nullity. But there was 
no change in the subject of the title; only one of the localities, 
included in the body of the enactment. was omitted. Had the 
bill been passed by the General Assembly, with the title as 
enrolled and approved by the Governor, it will not be ques- 
tioned, that the statute would have been sustained as constitu- 
tional, except as tu the omitted locality. The provisions re- 
lating to the separate and different localities are not connected 
with, or dependent on each other, as conditions each for the 
other. After expunging the unconstitutional portions, the 
remaining parts are complete in themselves, and capable of 
being executed in accordance with the legislative intent. As 
to the remaining parts of the statute, there was a concurrence 
of both houses of the General Assembly and of the Executive. 
So far as the statute prohibits the sale, giving away, or other- 
wise disposing of intoxicating liquors in the localities de- 
scribed in the title, which are also embraced in the body of 
the enactment, the constitutional requirements are answered, 
whether they are or are not as to the locality omitted from 
the title as enrolled, which we do not decide. In Binz v. 
Weber, 81 Ill. 288, the title of the bill, which was to authorize 
the issue of bonds, when it passed the Senate, included the 
city of Belleville, and the towns of Mascoutah and Nashville; 
but in the House the name of the town of Nashville was 
dropped from the title. It was held, that “the mere fact that 
the title of the act is more restrictive than the title of the bill 
when it passed one of the houses, will not necessarily defeat 
the entire act, if there be portions of it which are still em- 
braced in the more restrictive title, and which may be exe 
cuted independently of other portions which have to be re- 
jected; and the act was declared valid as to belleville and 
Mascoutah, and authorized them to issue bonds, whether or 
not Nashville could. 

The enacting part of the act in question was approved by 
the Governor literally as passed by the General Assembly. 
The omission of one of the localities occurred in the title as 
enrolled. There was, then, a concurrence as to the body of 
the enactment, and also as to the localities remaining in the 
enrolled title. Such omission does not vary the substance and 
legai effect in respect to the remaining localities, and the legal 
identity of the bill is maintained, though with a restricted 
title. Our conclusion is, that the statute, so far as it relates to 
the locality in controversy, is valid and operative. To hold 
otherwise, would be.to enforce the mandatory requirements of 
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the constitution so exactingly as to operate ieainiaile to leg- 
islation in many instances, and cloud with uncertainty the va- 
lidity of legislative enactments. 

Rehearing denied, and judgment aflirmed. 


Louisville & Nashville Railroad Co. 
Dooley. 


Attachment and Garnishment against Non-Resident. 


\Attachment and garnishment on foreign debt. —A debt due by a 
tereign corporation to one of its employees at the place of its domicile, 
not being within the jurisdiction of the courts of Alabama, can not be 
reached and subjected by a creditor bere, by attachment against the 
non-resident debtor and garnishment against the corporation 


Appra from the City Conrt of Mobile. 
Tried before the Hon. O. J. Sewnes. 


Gaytorp Bb. Crark & LeVerr Crark, for the appellant, 
cited Brooklyn e. Insurance Co. 99 U.S. 362: 2 nnoyer v. 
Neff, 95 U.S. 714: /nsurance Co. v. Bangs, 103 U.S. 435: 
Hart v. Sansom. WOU. 8S. 156: Lletdritter v. Oil-cloth Co.. 
112 U.S. 295: Coop ru. Reynolds, 10 Wallace, 308; Tingley 
ve. Bateman, 10 Mass. 343; Bates v. Railroad Co., 60 Wise. 
296; 78 Ky. 250: Railroad Co. v. Thornton, 60 Geo. 300; 
Wheat v. Railroad Co.. 4 Kans. 370; Lawrence v. Smith, 
45 N. H. 530; 1 Gray, Mass. 424; Central R. R.d& B. Co. v. 
farr, 76 Ala. 388; Waples on Attachment, 227; 21 Central 
Law Journal, 425. 


(. H. Linpsey. contra. (No brief on tile.) 


STONE, C. J.—Snuit. was brought in Mobile county, Ala- 
bama, by attachment, in favor of Jane Dooley, against Thomas 
Scheible, and the only service effected was a writ of garnish- 
ment claimed to have been served on the Louisville & Nash- 
ville Railroad Company. The service was in the following 
language: “ Executed by leaving a copy with E. McCartney, 
July 7, 1885:” signed by the officer. McCartney filed an 
answer for the railroad corporation, in which he set forth 
“that, as agent of the Louisville & Nashville Railroad Com- 
pany, he is [was] duly authorized to answer for them the gar- 


nishment” in the said cause. He stated in his answer, that the 
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Louisville & Nashville Railroad Company was a corporation 
deriving its powers from the State of Kentucky, and having 
its principal office in Louisville in that State; that Thomas 
Scheible, defendant in attachment, was a bona pide housekeeper, 
his family residing in Lonisvilley Kentucky; and that under 
the statutes of that State, “the wages of a bona fide house 
keeper, having a family, is exempt from execution or levy for 
the payment of debts due by such householder.” His answer 
further set forth that the Louisville & Nashville Railroad 
Company had employed Scheible to act for it as yard-master 
in Louisville, Kentacky, and that by such service the said rail- 
road corporation had become and was indebted to him. This 
was the only indebtedness or liability the answer admitted. 
The garnishee claimed a discharge, on the alleged ground that. 
under the facts disclosed, the said debt could not be reached 
and condemned by garnishment proceeding. The City Court 
gave judgment against the garnishee, on the answer, and the 
assignments of error question the authority and jurisdiction of 
the court to render that judgment. 

In garnishment proceedings, where, as in this case, there is 
no contest, the answer must be'taken as true; and unless it 
discloses a debt, such as can be condemned in garnishment, no 
money judgment can be rendered.—-/Jones v. Crews, 64 Ala. 
368; Ile nderson v. Ala. (fold Life Ins. Co. 72 Ala. 32: 
Alevander v. Polloek. Th. 13, . Le risohn v. Wagoner, 76 Ala. 
412; Nat. Com. Bank v. Miller, 77 Ala. 168. 

The record in this case does not disclose for what purpose, 
nor with what powers, McCartney was acting as the agent of 
the Louisville & Nashville Railroad Company. There is an 
entire absence of proof, and of averment, that the railroad 
company did any business, or had any business interests in the 
State of Alabama. Giving full effect to all the record dis- 
closes, it only shows that Jane Dooley, who is shown to have 
been a resident of Alabama, found within this State Earle 
McCartney, agent of the Louisville & Nashville Railroad Com- 
pany, a foreign corporation, and attempted to attach a debt 
such corporation owed to a resident of the State of its domicile, 
by service of garnishment on such agent. It is manifest such 
proceeding is irregular, and without authority of law.— Camden 
Rolling Mill Co. v. Swede Iron Co..32 N. 3. Law, 15; Central 
Railroad v. Carr, 76 Ala. 388. We prefer to decide this case 
on broader grounds. 

Garnishment, like attachment, is a species of proceeding in 
vem. It acquires jurisdiction of the person pro hoe vice, by 
seizing his property, goods, or choses in action. If it ean not 
acquire jurisdiction or control of the res, it needs must fail to 
acquire, through such res, jurisdiction of the person ; for juris- 











526 SUPREME COURT [Dec. Term, 
[Parker vy. Roswald & Stoll. ] 

diction of the person is acquired only through the res, or 
thing. The debt in this case was contracted in Kentucky, the 
labor performed in Kentucky, for a corporation, and by a la- 
horer, each resident in the State of Kentucky. The situs of a 
debt, in the absence of stipulation to the contrary, is the domi- 
cile of the creditor. A court in Alabama can not obtain legal 
control of the ves, or make any binding disposition of it; for 
process of attachment, under our statute, can not change rights 
of property situated without the State. Hence, if it had been 
shown that the Louisville & Nashville Railroad Company was 
doing business in the State of Alabama, by operating a railroad 
or railroads within its borders, this could not help the plaintiff 
in this suit. It could only have allowed process to be served 
on the corporation, by service “on a white person in the em- 
ploy of, or doing business for such corporation.”—Code of 
1876, § 2935. And this mode of service can be resorted to, 
only on causes of action originating in this State, or on con- 
tracts entered into with reference to a subject-matter within 
this State—Central 22. 2. Co. v. Carr, 76 Ala. 388. We hold 
that, situated as these parties were, the debt sought to be con- 
demned by process of garnishment could not be subjected, 
first, because it could not be brought under the legal control of 
the court; and, second, because the statute has made no pro- 
vision for serving process on 4 foreign corporation, to reach a 
debt such as this was and is.—7Zingley v. Bateman, 10 Mass. 
343; Danforth v. Penney, 3 Pick. 564; Gold v. Housatonic 
Railroad Co., 1 Gray, 424; Lawrence v. Smith, 45 N. I. 
533: Western PR. R. v. Thornton, 60 Ga. 300: Sutherland v. 
Second National Bank, 78 Ky. 250; Bates v. Railway Co., 
60 Wis. 296; Wheat v. Railroad Co., 4 Kans. 370; Waples on 
Att. 226-7. 

The judgment of the City Court is reversed, and a judg- 
ment here rendered, discharging the garnishee. Let the costs 
of the suit, and the costs of appeal, be paid by appellee. 


Parker v. Roswald & Stoll. 
Action on Common Counts, for Price of Goods Sold. 


1. Contracts of married woman, relieved of disabilities of coverture —A 
decree of the chancellor relieving a married woman of the disabilities 
of coverture (Code, § 2731) although it does not confer on her a general 
power to contract, expressly authorizes her to ‘‘buy,’’ and makes her 
liable ‘‘to be sued as a femme sole;”’ and having bought goods on credit, 
she may be sued at law, and a personal judgment rendered against her. 
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Arvrat from the Cirenit Court of Montgomery. 

Tried before the Hon. Joun P. Heussarp. 

This action was bronght by Roswald & Stoll, suing as part- 
ners, against Mrs. T. R. Parker, and was commenced on the 
7th August, 1885. The complaint contained only the common 
eount for the price of goods sold and delivered. The de- 
fendant pleaded her coverture at the time the goods were 
bought. and at the commencement of the action ; to which the 
plaintiff replied, that she had been relieved of the disabilities 
of eoverture by a decree of the chancellor, in a proceeding in- 
stituted under section 2731 of the Code. The court overruled 
a demurrer to this replication, and, issue being joined, in- 
structed the jury to find for the plaintiffs, if they believed the 
evidence. “It was admitted on the trial,” as the bill of ex- 
ceptions states, “that the defendant, who was a_ married 
woman, had, before the purchase of the goods, been relieved 
of the disabilities of coverture by the decree of the chancellor 
for Montgomery county, on proper proceedings under the pro- 
visions of section 2731 of the Code ;” but the decree is nowhere - 
set out. The ov avdinn of the demurrer to the replication, and 
the charge of the court, are now assigned as error. 


Tuortneron & Sarru, for appellant, cited Dreyfus v. Wolffe, 
65 Ala. 496; //olt v. Agnew, 67 Ala. ong Meyer v. Sultz- 
hacher, 76 Ala. 121; Cohen v. Woliner, 72 Ala. 233; Warren 

Wagner, 75 Ala. 188. 


J. Ginprar Winrer, and WiniiamMson & Houtrzciaw, contra. 
The cases cited for appellant do not apply to this case. The 
decree follows the words of the statute (Code, $ 2731), and ex- 

‘essly authorizes Mrs. Parke i and deel: her liabl 
pressly authorizes Mrs. Parker to bwy, and declares her liable 
to be sned asa femme sole. If effect is to be allowed to the 
statute, this contract and this action must be sustained. 


SOMERVILLE, J.—The only question presented for our 
decision by the record in this cause is, whether a married wo- 
man, whose disabilities of coverture have been removed under 
the provisions of section 2731 of the Code, can bind herself by 
contract in such manner as to authorize the rendition of a per- 
sonal judgment against her. 

This statute confers on the several chancellors of this State 
the authority “to relieve married women of the disabilities of 
coverture, as to their statutory and other separate estates, so 
far as to invest them with the right to dvy, sell, hold, convey, 
and mortgage real and personal property, and to sue and be 
sued as femmes sole.”---Code, 1876, § 2731. 


D 
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The disabilities of the defendant, Mrs. Parker, who is a 
married woman, are shown to have been removed under this 
statute. The debt for which she is sued is proved to have 
been afterwards contracted by her, in consideration of certain 
merchandise purchased by her, while carrying on a mercantile 
business in her own name as a sole trader. 

It is our opinion, that she was personally bound by her con- 
tract of purchase. No one contends that the purpose of the 
statute was to confer on married women a general power to con- 
tract. The contrary has been uniformly declared in all of the 
decisions of this court, where the construction of this law has 
been under our review.—Ashford v. Watkins, 70 Ala. 156; 
Meyer v. Sultzhacher, 76 Ala. 121; Cohen v. Wollner, 72 Ala. 

Hatcher v. Diggs, 76 Ala. 189; Dre yfus v. Wolffe, 
65 Ala. 496. But, as said in Dreyfus v. Wolffe, supra, “80 
far as the statute extends” she is “clothed with all the civil 
powers of a femme sole, and her coverture opposes no obstacle 
to the assertion of rights and liabilities, whether made by or 
against her.” The statute confers on her the express power 
to buy. This includes the power to buy on credit, and, by 
necessary implication, the incidental power to promise to pay 
for what she buys, because her authority is not confined to 
buying for cash. Then follows the declaration in the statute, 
that she “may be sued as a femme sole”’—that is, just as she 
could be sued if she were unmarried, or had no husband. In 
the latter contingency, it is perfectly clear that the result of a 
suit, in the event of a recovery, would be a personal judgment 
against her. 

Even at common law, there were special cases where a mar- 
ried woman was capable of incurring a personal obligation ; as 
when she became a sole trader by the custom of London; or 
where her husband was imprisoned for life; or had been ex- 
iled from or fled the country, so as to impose upon the wife the 
necessity of contracting for herself, and in her own name. In 
these cases, the fact of coverture no longer fettered her power 
to personally bind herself by contract. No more, in our opin 
ion, can it do so in this case, where legislation has expressly 
intervened to render her sw? juris for specitied purposes. /?ro 
hae vice, the law considers the husband as removed from his 
trusteeship, and, to a limited extent, places the wife contractu- 
ally in a state of widowhood. 

The rulings of the court are in full accordance with this 
view, andthe judgment must be affirmed. 

VoL. LXXVIIL. 
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(Dunbar v. Frazer.) 


Dunbar wv. Frazer. 


Application tor Mandamus to Probate Judge, refusing to 
grant Victase tor Retailing Spir itHous Liquors. 


1. Circuit Court; original and appellate jurisdiction.—The original 
jurisdiction of the Circuit Court, in ‘tall matters civil and criminal,’ 
derived from the constitution (Art. vi, 65), and can not be abridged by 
statute; but its appellate or supervisory jurisdiction over inferior tribu- 
nals is of statutory creation (Code, § 657), and is limited by the terms 
and purposes of the grant. 

2. Same; mandamus to probate judge.—The Cireuit Court has no jn- 
risdietion, under either constitutional or statutory provisions, to issue 
an mandamus to the judge of probate of. a county in another judicial 
cireuit. 


Arprat from the Cireuit Court of Montgomery. 

Tried before the Hon. Joun P. Hvsearn. 

The appellant in this case, Ff. M. Dunbar, filed his petition 
under oath, addressed to Hon. Jonn P. Husparp, the presid- 
ing judge of the second judicial circuit, asking a mandumus to 
Hon. T. L. Frazer, the judge of probate of Lee county, re- 
quiring him to issue to the petitioner a license to retail spirit- 
uous liquors in Opelika. On the filing of the petition, an 
alternative writ of mandamus was ordered by Judge Hubbard, 
returnable before the Cireuit Court of Montgomery. Judge 
Frazer appeared in answer to the writ, and pleaded in abate- 
ment his residence and freehold in Lee county. A demurrer 
was interposed to this plea, but the record does not Show any 
ruling upon it by the court. Issue was joined on the plea, and 
on the evidence adduced, under the charge of the court, the 
jury returned a verdict for the defendant; and the court there- 
upon rendered judgment abating the petition at the cost of the 
petitioner. The judgment is now assiged as error. 


Troy, Tompkins & Lonxponx, and Gro. P. Harrison, for the 
appellant. 


Wa. Hl. Barnes, and Wu. J. Samrorp, contra. 


CLOPTON, J.—No controversy is raised respecting the 
power of a judge of the Cireuit C ourt to grant an alternative 
writ of mandamus, returnable to the Cireuit Court, outside of 
the judicial cireuit of which he is judge. The question is, 


» 
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whether the Cireuit Court held in the county of Montgomery 
has jurisdiction to grant a peremptory mandamus, to ‘compel 
the judge of probate of Lee county to issue to appellant a 
license to retail liquors in the latter county, the two counties 
being in different judicial circuits. The contention in the Cir- 
cuit Court arose on a plea in abatement to the jurisdiction of 
the court, setting up that the appellee is a freeholder and 
householder of this State, and has a permanent residence in 
the county of Lee. A demurrer was interposed to the plea, 
but no action of the court thereon appears from the record. 
On issue joined on the plea the trial was had, and the verdict 
of the jury being in favor of the defendant, the petition was 
abated by order ‘of the court. We do not propose to consider 
whether the statute, exempting freeholders and householders 
from liability to be sued out of the county of their residence, 
appliés in cases of mandamus; for, conceding that it does not, 
and that the case was tried on an immaterial issue, if the court 
has no jurisdiction to grant the mandamus, the error is without 
injury. 

The petitioner does not invoke the exercise of the jurisdiction 
of the court granted by the constitution. The constitutional 
grant is, “original jurisdiction in all matters, civil and criminal, 
within the State, not otherwise excepted in the constitution,” — 
original jurisdiction of the subject-matter. It is original, as dis- 
tinguished from appellate, or supervisory ; and general, as dis- 
tinguished from special, or limited. The jurisdiction of the 
subject-matter, resting on the organic law, is co-extensive with 
the sovereignty that created it, which is co-extensive with the 
territorial limitsof the State ; and it can not be abridged, though 
it may be enlarged, by statute. It can not be conferred by the 
legislature on any other court to the exclusion of the Cirenit 
Court, or on one Cireuit Court exclusive of the others. All the 

Jirenit Courts have coneurrent jurisdiction of the subject-mat- 
ter. But the constitution does not grant jurisdiction of the 
vase, or of the person. The cases, arising under the constitu: 
tional grant, are distributed by the General Assembly among 
the different Circuit Courts according to locality, and jurisdic- 
tion of the person is acquired by proper service of legal process, 
or by consent; and such jurisdiction, when acquired, is execlu- 
sive. The distinction between jurisdiction of the subject-mat- 
ter, and the exercise of the jurisdiction, must be observed. 
While the jurisdiction of the subject-matter is co-extensive with 
the State, the territorial limits in which it may be exercised is 
left for legislative creation and regulation. The power of the 
Cireuit Court of Montgomery to grant the mandamus cannot 
be founded on the constitutional grant of jurisdiction, or on the 
statutes prescribing the cases and ‘the territorial limits in which 
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it may be exercised.—Co/tart v. Allen, 40 Ala. 155; Wright »v. 

Ware, 50 Ala. 549. 

The Circuit Court possesses appellate and supervisory juris- 
diction, but not by reason of its distinetive organization, nor of 
any inherent power; neither is the constitution its source. It 
is of statutory creation. If the Cirenit Court of Montgomery 
eounty has authority to grant the mandamus petitioned, it must 
be derived from section 657 of the Code, which provides, that 
the Cireuit Court has authority “to exercise a general superin- 
tendence of all inferior jurisdictions.” The inquiry, therefore, 
must be addressed to the intention and meaning of the statute, 
respecting the territorial limits within which the general super- 
intendence may be exercised. A proper unders tanding of the 
statute will be aided by construing it ¢ pard materia with other 
statutes of similar import, relating to the appellate jurisdiction 
of the Cireuit Court. The same section of the Code confers on 
the Circuit Court authority “to exercise appellate jurisdiction 
of all civil actions cognizable before a justice, and in such other 
eases as may be provided by law ;” and other statutes allow an 
appeal to the Cireuit Court in certain cases from the orders and 
decrees of the Court of Probate. The section under considera- 
tion constitutes a part of the chapter of the Code which divides 
the State into judicial circuits, fixes the times of holding courts 
in the several counties, provides for the election of a judge of 
each cireuit, defines the jurisdiction and authority of the court, 
and of the judges as distinguished from the court, prescribes 
the duties and authority of the clerk, and makes other regula- 
tions regarding the machinery of the court, and its business. 
Whilst the provisions of the chapter are applicable to each Cir- 
enit Court in the State, they have a special and several refer- 
ence to the exercise of the jurisdiction of the Cireajt Court 
held in the county, or as constituting a part of a separate ju- 
dicial circuit. 

The constitution wisely provides: “The State shall be di- 
vided by the General Assembly into convenient circuits, not to 
exceed eight in number, unless increased by a vote of two thirds 
of the members of each house of the General Assembly ; and 
no cireuit shall contain less than three, nor more than twelve 
counties: and for each cirenit there shall be chosen a judge, 
who shall, for one vear next preceding his election, and during 
his continuance in oftice, reside in the circuit for which he is 
elected.” The power is vested in the legislature to enlarge the 
number of circuits from time to time, as the increasing popu- 
lation, the dev eloped and growing industries, the security and 
protection of privite rights, and the due and speedy administre 
tion of the law might demand. The judge is elected by the 
qualified electors of the circuit, is by the constitution a conser- 
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vator of the peace within the cireuit, and, though a State ofti- 
cer, is specially the judge of the circuit for which he is elected. 
Independently of constitutional or statutory authority, he has 
no power to perform any judicial act outside of his circuit. 
The constitution further commands, that a Circuit Court: shall 
be held in each county at least twice in every year. When a 
county is organized, its boundaries fixed, and a Circuit Court is 
constituted to be held therein, the limits within which such 
Circuit Court may exercise its jurisdiction are prescribed, in 
accordance with the provisions of the constitution. Any judg- 
ment rendered, or judicial proceedings had, at a time and place 
other than authorized by law, are void.—Gurlick v. Dunn, 42 
Ala. 404. — If the legislature confers appellate and supervisory 
power on the Cirenit Court in addition to the constitutional 
grant, it is reasonable to infer, if not otherwise expressed, that 
the intention is, the exercise of such authority shali be contined 
within the same limits which restrict the exercise of the origi- 
nal jurisdiction—that is, the evercise of the two jurisdictions 
shall be co-extensive. 

The inferior jurisdictions, ordinarily, are cireumscribed and 
localized. The county officers, without express authority, can 
do no official act without the county. Their judgments to be 
reviewed on appeal are rendered, and the acts to be commanded 
hy mandamus are done, in the county. The judgments and 
orders of the supervising court are to be enforced in the coun- 
ty, and by its officers. The cause of action, if we may so term 
it, arises and is located in the county. — The official acts of the 
officers, subject to supervision, are not transitory, and do not 
follow their persons. The general superintendeney of such in- 
ferior jurisdictions is also local in its nature. The authority is 
“to evercise a general superintendence ;° and the statute should 
be construed as vesting the authority exclusively in the Circuit 
Court which by the constitution and the statutes is empowered 
tu exercise exclusive jurisdiction of cases in the county in which 
such inferior jurisdiction is located ; otherwise, there would be 
a Cirenit Court having exclusive original jurirdiction of cases, 
and with other Circuit Courts concurrent supervisory jurisdic- 
tion of inferior courts in the same territory 

There are as many Circuit Courts as there are counties in the 
State. The maintenance of the jurisdiction of the Circuit Court 
of Montgomery county necessitates a construction of the statute, 
which operates to confer on all the Cireuit Courts concurrent 
appellate jurisdiction of all the inferior jurisdictions in the State 
without reference to locality, and may tend to produce conflicts 
of jurisdiction ; a construction which would enable a Cireuit 
Court to take jurisdiction by appeal of a civil action cognizable 


before a justice of the peace, and try it de novo in some remote 
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county ; whereas, by statute, the defendant could not originally 
have been sued out of the precinct of his residence, or of that 
in which the debt was created, or cause of action arose ; a con- 
struction which authorizes each and all the Circuit Courts to 
bring before them, in distant parts of the State, the officers of 
inferior jurisdictions, away from their official business and = du- 
ties, in detriment of the rights of the people and the due exe- 
cution of the laws, and endangering the public interests. Con- 
siderations of public policy forbid such construction ; and there 
should be plain words, or a clear and compelled implication, be- 
fore a court is justified in giving a construction of a_ statute 
which might lead to such consequences. Our construction har- 
monizes with the spirit and policy of the constitution and of 
the statutes. We, therefore, conclude that the Cireuit Court 
of Montgomery county has no authority to grant the manda- 
mus sought by the petitioner. 

There is no error in the judgment dismissing the petition, and 
it is aftirmed. 


Loeb v. McCullough. 
Bill in hyuity for Foreclosure of Mortgage. 


l. Conversion of uw ife *s statutor 4 into equitable estate.-—Husband and 
wile can not, by any contract or transaction between them, convert the 
wile’s statutory estate into an equitable estate, with power in her to 
charge it. (Overruling Turner v. Kelly, 70 Ala. 85, and disapproving 
(roodlett v. Hansell, 66 Ala. 151; SoMERVILLE, J., not concurring. ) 

2. Conveyance by husband to wife.—A conveyance of lands by a hus- 
band to his wife directly, without the interposition of a third person as 
trustee, is the equivalent of a conveyance to her sole and separate use. 

Re-aflirming MeMillan vr. Peacock, 57 Ala. 127, ‘which has been so 
often followed that the court now declines to disturb it.”’ 

3. Same.—Whether the husband can, by any conveyance made di- 
rectly to the wife, or to a naked trustee for her benefit (Code, § 2185), 
clothe her with a statutory estate, and whether such conveyance can 
have any operation except in equity, are questions not decided. 

4. Parties to bill; mortgagee and assiquee.—The mortgagee is a neces- 

sary party to a bill for foreclosure filed by the assignee, unless it is 
shown that the legal title passed to the assignee by proper conveyance. 


Apprat from the City Court of Montgomery, in Equity. 

Heard before the Hox. Tuos. M. Arrtneron. 

The bill in this case was filed on the 8th July, 1885, by Louis 
= against Joseph McCullough and his wife, Mary A. Me- 

Cullough ; and sought to foreclose a mortgage on a tract of 











534 SUPREME COURT (Dec. Term, 
{Loeb v. MeCullough. 


land, executed by said MeCullough and wife to E. Blum, and 
assigned by said Blum to the complainant. The mortgage, a 
copy of which was made an exhibit to the bill, was dated 
January 6th, 1874, and purported to be given for advances to 
make a crop. The bill alleged that the mortgage was, on the 
15th February, 1876, “duly assigned and transferred by said 
Blum to complainant ;” but the assignment was not set out. 
The bill alleged, also, that the lands conveyed by the mortgage 
were held by Mrs. McCullough as an equitable separate estate, 
under a conveyance by her husband to Thomas McCullough as 
trustee for her benefit ; a copy of which conveyance was made 
an exhibit to the bill. The defendants demurred to the bill, 
because Blum was not made a party, and because the deed to 
Thomas McCullough as trustee created in Mrs. McCullough a 
statutory estate, which she could not charge or convey by mort- 
gave. The court sustained the demurrer, and dismissed the 
bill; and this decree is now assigned as error. 


Sarru, Macponatp & Marks, for appellant. 
Wittiamson & Hotrzetaw, contra. 


STONE, —On the 10th day of January, 1868, Joseph 
McC sa oy deed absolute in terms, conveyed certain de- 
scribed lands “to Thomas McCullough, as trustee for my {his} 
wife Mary.” The consideration of the deed is thus expressed : 
“For and in consideration of being indebted to my wife, Mary 
A. McCullough, an amount of her separate estate received by 
me in the sam of four thousand dollars in money.” The /a- 
hendum clause is as follows: “To have and to hold to him, the 
said Thomas McCullough, as trustee for my said wife Mary; 
the same to be held and enjoyed by her in all respects as her 
separate estate under the laws of Alabama, and the same to Le 
held, governed and controlled, in all respects by the statutes of 
said State respecting the separate estates of married women, he, 
the said Thomas McCullough, being the more depositary of the 
legal title to said property, “and not to be responsible for the 
same, or any part thereof,” We. 

On the 6th ay of Jannary, 1874, the said Joseph MeCul- 
lough and Mary A., his wife, conveyed said lands by mortgage 
to E. Blum, to’ secure, among other things, their joint note to 
him in the sum of one thousand dollars, due September Ist, 
1874. The present bill was filed to foreclose said mortgage. 

-It avers that the debt is due and unpaid, and “that on, to wit, 
the 15th day of February, 1876, said note and mortgage were 
duly assigned and transferred by said Blum to your orator” 


Loeb], who now owns the same.” There was a demurrer to 
VoL. LXXVIIL. 

















1885. ] OF ALABAMA. 535 
[Loeb vy. McCullough. } 


the bill, which the chancellor sustained ; and from that deeretal 
order this appeal is prosecuted. The grounds of the demurrer 
are, in substance, first, that Blum, the mortgagor, is not made 
a party ; second, that Mrs. McCullough’s estate in the lands was 
and is statutory, and that she could not bind it by mortgage. 

An amended bill was filed, which avers that certain other 
named persons, whom it makes defendants, claim some interest 
in the lands mortgaged. 

The theory of the bill is, that Joseph McCullough’s convey- 
ance, for the benefit of his wife, makes Thomas McCullough a 
dry trustee, charged with no duties ; and that inasmuch as our 
statute of uses, ev proprio vigore, transfers such title to the 
beneficiary, the legal effect of the deed was and is the same as 
if Juseph McC ullough had conveyed the lands directly to his 
wife.—Code of 1876, § 2185; Vou v. Flinn, 34 Ala. 409; 
Webh v. Crawford, 77 Ala. 440. And, second, the convey- 
ance, being in legal effect from husband directly to his wife, 
vested in her an equitable title, which she had capacity to 
charge, and did charge by her mortgage.— McMillan v. Pea- 
cock, 57 Ala. 127; Helmetag v. Frank, 61 Ala. 67; Seals v. 
Robinson, 75 Ala. 363; Meyer v. Sultzbacher, 1b. 423; Powe 
v. MeLeod, 76 Ala. 418; Mellwain v. Vaughan, 1b. 489; 
Washburn vw. Gardner, 1b. 597. 

We need not decide whether there is, in this case, anything 
tu take it out of the operation of the rules stated above. We 
think, however, that taking the bill as framed, it does not fall 
within these rules. The deed from Joseph McCullough to 
Thomas McCullough, for the use of Mary A. McCullough, is 
made a part of the bill. That deed recites that Joseph MeCul- 
lough had used four thousand dollars, the separate estate of his 
wife. Made at the time that deed was—some eighteen years 
after the enactment of the statute of 1850 securing to married 
women their separate estates—we must presume, in the absence 
of averment to the contrary, that her said separate estate was 
statutory.— Patterson v. Nicker, 72 Ala. 406. The deed fur- 
ther recites, that the conveyance is made in consideration of 
said moneys, the separate estate of Mrs. McCullough, so used 
by her husband. Taking this to be true, as we must on de- 
murrer, the land is made to take the place of her money. And 
we may ask, did the parties intend to convert her statutory es- 
tate into an equitable one? The language of the deed repels 
such intention. It conveys the land “to be held by her in all 
respects as her separate estate under the laws of Alabama.” 

In Seals v. Robinson, 75 Ala. 363, the deed which that suit 
sought to have set aside, as fraudulent as against creditors, was 
made directly by the husband to the wife, ona consideration of 
love and affection, without any valuble consideration expressed, 
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Kt, like the present deed, conveyed the property to the wife, 
“as her separate property under the statutes of ‘the State gov- 
erning the estates of married women.” The fact that, under 
the law, the husband is entitled to receive as trustee the rents, 
income and profits of the wife’s statutory estate, without lia- 
bility to account for the same, was held in that case to be a 
badge of frand, showing an intention in the husband to secure 
a benefit to himself. It was not announced that the convey 
ance created a statutory estate; but the result of the ruling was, 
that the words had some operation. We need not, and do not 
decide, whether the husband, by deed directly to his wife, or 
by conveyance for her benefit made to a dry trustee charged 
with no duties, can clothe the wife with a statutory: estate. 
Such deed being inoperative at law as a transfer of title, can it 
have any effect save in a court of equity ¢? However the question 
a agg above, but not answered, may be determined, there 
“an be no question, that the words employed prove clearly that 
ra was no intention to create an equitable separate estate. 
Nor can husband and wife, by mere contract between them- 
selves, convert her statutory into an equitable separate estate. 
Code of 1876, § 2709: Coleman v. Smith, 55 Ala. 368: Le 
v. Lee, 77 Ala. 412: Hardin v. Darwin, Th. 472. The statute 
gives her no power to effect such change, and she is under all 
the disabilities of coverture, save those of which the statute has 
expressly relieved her. Chancery can relieve her of some or all 
of the disabilities of coverture, as she may claim and obtain re- 
lief under one or other sections of the Code of 1876, $$ 2717- 
18, 2723, 2728, 2731; Lee v. Yannenbaum, 62 Ala. 501; 
Hatcher v. Diggs, 76 Ala. 189; Meyer v. re her, Lb... 120; 
Warren v. W agner, 75 Ala. 188: Falk v. Hecht, Lh. 293 
Ning v. Boling, 1b. 306. 

And there are reasons—cogent reasons—why the husband 
will not be allowed to contract with his wife for the conversion 
of her statutory into an equitable estate. The statute forbids 
them to contract with each other, for the sale of any property: 
and if by mere agreement between themselves, the statutory 
estate can be made equitable, then, by the employment of such 
influence as the law presumes the husband exerts over the wife, 
he can induce her to make such change in the terms by which 
she holds her property, as that she may pledge it indetinitely 
fur the payment of his debts, and even convey it to him asa 
gift. This, too, while the law makes him her trustee—a rela- 
tion whieh is supposed to arm the fide-commissary with so 
great power and such alluring temptations, that chancery will 
not allow him to make a profit, or even to traffic in the subject 
of the trust. And we may well inquire, why has the legisla- 


ture felt itself so often called upon to provide the means of 
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relief from the disabilities, total or partial, under which mar- 
ried women labor, if a mere private agreement of the parties 
can accomplish the same result, without delay or expense ‘ 
We hold that, by no contract between husband and wife, can 
her statutory separate estate be converted into an equitable 
estate, with power in the wife to charge it. 

In what is said above we intentionally overrule what is said 
in Turner v. Welly, 70 Ala. 85, as embodied in the 5th head- 
note of the report of that case. In the case of (Goodlett v. 
Hansell, 66 Ala, 151, there is an expression in the 7th head- 
note which is not reconcilable with our views. The exact 
statement, as there expressed, is not found in the opinion, and 
it may admit of doubt whether the author of the opinion in- 
tended to be so understood. Whether he did or not, it does 
nut seem to have been necessary toa decision of the case. We 
decline to follow it, so far as it conflicts with our views ex- 
pressed above.—See Sawyers v. Baker, 77 Ala. 461. 

In Washburn v. Gardner, 76 Ala. 597, we left the question 
open, whether we would follow the rule laid down in McMillan 
vw. Peacock, 57 Ala. 127, which interpreted a conveyance by 
husband directly to his wife as the equivalent of a conveyance 
to her sole and separate use. The ruling in McMillan v. Pea- 
cock has been so often followed in this court, that we decline 
to disturb it. If it be desirable to change it, the legislature 
can administer the proper relief, without the hazard of disturb- 
ing possessions that may rest on our many rulings which have 
followed that case. 

Should there be an attempt to amend this bill, by showing 
either that Mrs. Mary MeCullough’s estate, alleged to have 
been converted by her husband, was equitable, or that she had 
either no such estate, or that it was insufficient in amount to 
justify the conveyance made; or that it had not been used or 
converted by her husband,—then it will be well to consider the 
terms df the alleged assignment of the mortgage by Blum to 
Loeb. If it did not transfer the legal title of the mortgaged 
premises to the latter, Blum should be made a party, so as to 
bring that title before the court.— Welsh v. Phillips, 54 Ala. 
309; Buell v. Underwood, 65 Ala. 285; Prout v. Hoge, 
57 Ala. 28: Fulgham v. Morris, 75 Ala. 245. 

The bill, in its present form, does not entitle complainant to 
relief, and the decretal order of the chancellor is aftirmed. 


Our brother SomervILLE concurs with us in holding the de- 
cree of the chancellor should be affirmed. He prefers, how- 
ever, to place his conclusion on other grounds, and not now to 
inquire into or disturb the ruling in 7urner v. Helly, supra. 
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Without intending to express either assent to, or dissent from 
his views, we leave it for him to declare them, should he wish 
to do sv. 


Dunbar v. Frazer. 


Application for Mandamus to Probate Judge, refusing to 
grant License for Retailing Spirituous Liquors. 


1. Granting or refusing license to retail spirituous liquors; whether 
ministerial or judicial, and how reviewed.—Iitn granting or refusing a 
license to retail spirituous liquors, under the provisions of the act ap- 
proved February 17th, 1885 (Sess. Acts 1884-5, p. 179), whether the 
application is contested or not, a judge of probate acts, not ministe- 
rially (as under former statutes), but judicially, or in a quasi-judicial 
capacity ; and his action can not be reviewed or controlled by man- 
damus. 

2. Constitutionality of statute approved Feb, 17, 1885, regulating the 
granting of licenses to retail spirituous liquors.—The act approved Feb- 
ruary 17th, 1885, entitled ** An act to amend section 1544 of the Code, 
except as to’ thirty-seven counties specified by name (Sess. Acts 
1884-5, p. 179), is not unconstitutional, because the subject is not clearly 
expressed in the title; nor because it contains more than one subject ; 
nor because it is an act to raise revenue, and originated in the senate; 
nor because it establishes a judicial tribunal, and does not allow a trial 
by jury or right of appeal from its decisions. 


AprEAt from the Cireuit Court of Lee. 

Tried before the Hon. James E. Coss. 

The appellant in this case, F. M. Dunbar, applied by petition 
to the presiding judge of the third judicial circuit, which eir- 
cuit includes the county of Lee, asking a mandamus to the 
Hon. Tuos. L. Frazer, the judge of probate of said county, 
requiring him to issue and grant to the petitioner a license to 
sell spirituous liquors in the town of Opelika for and during 
the year 1886. On the filing of the petition, an alternative 
writ of mandamus was granted and issued, returnable to the 
next term of the Cireuit Court. The defendant appeared, and 
tiled a demurrer to the petition, on the ground that his refusal 
to grant a license, under the facts stated in the petition, was a 
judicial act, and could not be controlled or reviewed by man. 
damus. The court sustained the demurrer, and dismissed the 
petition; and this judgment is now assigned as error. 


Gro. P. Harrison, and Troy, Tompkins & Lonpon, for ap- 


pellant.—(1.) The petition shows that the application for a 
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license was refused, under the provisions of the act approved 
Feb. 17th, 1885.—Sess. Acts, 1884-5, p. 179. That statute, it 
is insisted, is unconstitutional, because the subject of the act is 
not clearly expressed in its title, in that the title purports to 
“amend section 1544 of the Code,” while the body of the act 
amends a former amendatory law; and because it contains 
more than one subject; and because it is an act to raise revenue, 
and originated in the senate; and because it establishes a judi- 
cial tribunal, with power to pass on the character of a citizen 
and convict him of immoral character, and gives no right of 
appeal or trial by jury. (2.) If the statute is valid, the petition 
shows a clear violation of a ministerial duty, for which man- 
damus is the appropriate remedy.—Iligh on Extra. Legal 
Remedies, § 80; L2ailroad Co. v. Moore, 36 Ala. 371; Jnsur- 
ance Co. v. Wilson, 8 Peters, 291; Tally v. Grider, 66 Ala. 
119; Grider v. Tally, 77 Ala. 422; Russell v. The State, 


77 Ala. 89; Ev parte Dillard, 68 Ala. 594. 


Ww. IL. Barnes, and W. J. Samrorp, contra.—The cases of 
(rider v. Tally (66 Ala. 119; 77 Ala. 422), and Pussell v. 
The State (77 Ala. 89), if their correctness be conceded, are 
not conclusive of this case, since they were made under a 
furmer law. The present law is different in many particulars, 
and clearly confers and contemplates the exercise of judicial 
authority, which can not be controlled by mandamus.— Kr 
prt Harris, 52. Ala. 90; Er parte Thompson, 52 Ala. 98: 
Insurance Co, v. Cleveland, 76 Ala. 324; Freeman on Judg- 
ments, $$ 118, 531; Arberry v. Beavers, 6 Texas, 457; Glass- 
cock v. Commrrs, 3 Texas, 51; 5 Texas, 471. On_ principles 
of public policy, the former decisions ought not to be extended 
any further. 


SOMERVILLE, J.—Prior to the act approved February 
17th, 1885, found on pages 179 to 181 of the Acts of 1884-85, 
amendatory of section 1544 of the Code of 1876, as to the 
county of Lee and other counties in the State, it was held that 
the authority of the probate judge to issue license to retail 
vinous or spirituous liquors, as conferred by the statutes then 
in existence, was ministerial, and not judicial in its nature. 
Grider v. Tally, 77 Ala. 422; Tally v. Grider, 66 Ala. 119. 
In Jdussell v. The State, TT Ala. 89, which was the last deliv- 
erance of this court on the subject, it was left an open question, 
as to whether the judge of probate acts in a ministerial or 
judicial capacity, when undertaking to issue a license under the 
act of February 17, 1885, to which we have above alluded. 
The present case brings this question before us for decision. 
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The rule settled in our decisions on this subject should net, 
in our judgment, be further extended. There are forcible 
reasons, on the contrary, for restricting it within the present 
narrow limits where it now rests. These reasons are chiefly 
two. Where the authority to issue a license is ministerial, as 
we have held to be the case under laws heretofore existing, the 
failure of the judge of probate to properly comprehend his du- 
ties, under a law of doubtful construction, may often be pro- 
duetive of one of two great evils. If the license be improperly 
refused by him, he may be subjected to harassing litigation, 
by which heavy damages may be recovered of him, although 
he may act in the very best faith in making such refusal ; and 
so, if he err in granting the license, the person undertaking to 
act under the color of its protection, however innocent he may 
be of any criminal intention in’ fact, may yet render himself 
liable to indictment, and be subject to punishment by fine and 
imprisonment by doing so. This is a serious dilemma in which 
to place a faithful and well-meaning officer, and affords good 
reason for declining to earry our previous decisions any further 
than we have thus far done. 

The act of February 17, 1885, now under discussion, bears 
upon its face the impress of a legislative intention to change 
the nature of this authority to grant licenses to sell spirituous, 
vinous, or malt liquors, so as to more clearly assimilate it to a 
duty partaking of a judicial nature. The proceeding is now 
made to resemble a suit 7rter partes, which is commonly held 
to be within the peculiar province of judicial power. As the 
law now stands, no such license can be granted, unless the ap- 
plicant “give notice,” for at least twenty days previously, by 
publication in a newspaper, or by posting notices in a manner 
specitied by statute, naming the time when and the place where 
his application will be made ; and he is required to produce to 
the judge of probate “ proof that such publication has been 
made,” which can only be done through the medium of satis- 
factory evidence. This must be done as a condition precedent, 
before the probate judge can hear and determine the sufficiency 
of the recommendation required to be presented by the appli- 
cant, which, save in certain excepted cases not affecting the 
one in hand, must be signed by “twenty respectable freehold- 
ers, who are householders, residing within the corporate limits 
of the town, city or beat, where such applicant proposes to do 
business, stating that they are acquainted with him, that he is 
possessed of a good moral character, and is, in all respects, a 
proper person to be licensed.” Provision is made for contest- 
ing this application for license, by a denial under oath that the 
applicant is a person of good moral character and a proper per- 
son to be licensed ; and witnesses may be produced and exam- 
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ined as to this issue, the determination of which by the judge of 

probate is declared by the statute to be final.—Acts 1884-85, 

pp. 179-181. 

Construing all the parts of the act together, we are firmly 
of the conviction, that the act of granting license, under the 
provisions of this law, is the exercise of a function quasr- 
jndicial in its nature. The line of demarkation between pow- 
ers judicial and ministerial, as often said, is narrow and 
shadowy, and is exceedingly difficult of recognition in many 
cases. Where a power of this doubtful kind is conferred on a 
judicial officer, and the public interests will be best subserved 
by holding it to be of a judicial nature, the courts are always 
so inclined to hold.—£x parte Harris, 52 Ala. 87. There is 
now a series of decisions in this State, which seem to be fully 
sustained by the weight of authority elsewhere, holding that, in 
the matter of approving official bonds, the duty of deciding 
upon the sufticiency of the sureties involves the exercise of 
such judgment and discretion as to be of a quasi-judicial na- 
ture,and that the exercise of the power will not be controlled 
by mandamus.— Me Duffie v. Cook, 65 Ala. 480; Mobile Mut. 
Ins. Co. v. Cleveland, 76 Ala. 321; Kx parte Harris, supra ; 
High on Extr. Rem. § 231; 4% parte Thompson, 52 Ala. 98. 
In the last of the above cases it was said by Bricker, C. J, 
*T can conceive of no case in which an ofticer is compelled to 
hear evidence, and to exercise judgment on such evidence, 
that the power, the duty he exercises, is not, to say the least of 
it, in its nature judicial.” In the same case it is observed of 
Tenn. & Coosa R. PR. Ce. v. Moore, 36 Ala. 371, which is re- 
lied on in this case by appellant’s counsel, that there no ques- 
tion of fact was presented. It can not be questioned, that 
there is, in some respects, a striking analogy between those 
cases and the class now under discussion. 

It is no answer to this view of the case, that the probate 
judge refused to issue the license, alone on the false ground 
that the signers of the recommendation required by the statute 
did not possess the statutory qualitications of being respectable 
persons, freeholders, householders, and having a residence in 
the corporate limits of the town of Opelika. The probate 
judge determined these questions after a day tixed by the ap- 
plicant for their determination. Some of the duties of the 
judge, which he was required to perform at this time and 
place, were manifestly judicial. He was compelled to hear 
evidence, and to pass on the fact that the requisite twenty 
days notice by publication had been given of the time and 
place where the application would be made; and in the event 
of a contest being inaugurated by any householder who was a 
freeholder, denying under oath the moral character and fitness 
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of the applicant, a clear case of the exercise of the judicial 
power would be presented. We see nothing in the statute to 
debar the probate judge from examining witnesses to determine 
these questions of fact, even where no direct contest is made. 
This may often furnish the only mode by which to properly 
inform himself. The main question, after all, to be deter- 
mined, is that certified to by the signers of the recommenda- 
tion, stating that the applicant is possessed of a good moral 
character, and is in all respects a proper person to be licensed. 
Whether a contest is made or not, under the provisions of this 
act, does not change the nature of the power exercised in de- 
ciding the question. The important fact is, that a contest is 
authorized. A judgment by default, or n// dicit, is none the 
less a judgment, because the issues involved were not litigated. 
It is true, moreover, that if some of these duties stood alone, 
they might well be held to be ministerial. But, where they 
are so intermingled with other functions, clearly judicial, as to 
invoke the delicate task of undertaking by dissection to sepa- 
rate the one from the other, so as to class one step as judicial, 
and another following it as ministerial, the courts must decline 
to enter upon a field so doubtful. We are of opinion, that 
this would be utterly impracticable, and was never contem- 
@lated by the legislative intention. 

Our conclusion is, that the safer course is to hold that the 
decision of the probate judge, as to all facts necessary to be 
determined by him, in granting or refusing a license under the 
act of February 17, 1885, is not reviewable by mandamus. 

We are further of opinion, that the objections urged to the 
constitutionality of the act are not well taken. 

The demurrer to the relator’s petition was properly sustained, 
and the judgment of the Cirenit Court is affirmed. 


Carlisle v. Carlisle. 
Statutory Action in nature of Ejectment. 


1. Evecution of conreyance.—A conveyance of lands, to be operative 
under the statute (Code, §§ 2145-46), must be signed by the grantor, if 
able to write, and acknowledged by him before a proper officer, or must 
be attested by a subscribing witness. 

_2. Defective certificate of acknowledgment.—A defective or informal 
certificate of acknowledgment, to which the officer’s name is signed, 
may operate as an attestation; but this effect can not be allowed to a 
wrinted form of certificate to which his name is not signed, although 
iis name and style of office are written by him in the body of the paper. 
VoL. LXxvmi. 
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3. Amendment of defective certificate.—When a justice of the peace 
has ceased to fill that office in the county, though filling the same office 
in another county, he has no authority to sign his name to a blank or 
defective certificate of acknowledgment, so as to make the certificate 
operate by relation as of the day of its date. 


Apprat from the Cirenit Court of Pike. 
Tried before the Hon. Joun P. Heppsarp. 
This action was brought by M. N. Carlisle, against Thomas 


J. Carlisle, to recover the possession of a tract of land partic-- 


ularly deseribed ; and was commenced on the 27th February, 
1883. The defendant disclaimed as to a part of the land, and 
pleaded not guilty as to the residue; and issue was joined on 
that plea. The plaintiff claimed the land under an instrument 
of writing purporting to be a deed, a printed form having 
been used, which was dated October 21st, 1880, and to which 
the names of G. W. Carlisle and his wife, Mary E. Carlisle, 
were signed as grantors ; but there was no subscribing witness, 
and the certificate of ac ‘knowledgment by said G. W. Carlisle, 
which purported to be made by Nace Collins, as a justice of 
the peace, was not signed; though the second certificate, as to 
the acknowledgment of Mrs. Carlisle, was in proper form and 
duly signed. For the purpose of proving the execution of 
this instrument, the plaintiff introduced said Collins as a wit- 
ness, and asked him, “if he saw said G. W. and Mary E. Car- 
lisle sign said deed.” The court sustained an objection to this 
evidence, and the plaintiff excepted. The plaintiff then pro- 
posed to prove by said Collins, “that he took the acknowledg- 
ment of the execution of the grantors to the said deed, but, 
through aecident or inadvertence, failed to sign his name at 
the foot of the first certificate of acknowledgment } also, 
“that the said grantors both acknowledged the execution of 
said deed before him, and that he certified the same as above 
shown.” The court excluded each part of this evidence, on 
objection by the defendant, and the plaintiff excepted. It 
was shown that said Collins, who was a justice of the peace in 
Pike county at the time said certificates ‘were made, was a jus- 
tice of the peace in Coffee county at the time of the trial; 

and the plaintiff asked that he be allowed, at the trial, to 
amend his certificate by signing his name to it. The court 
refused to allow this, and the plaintiff excepted. In conse- 
quence of these rulings of the court, the plaintiff took a non- 
suit; and he now assigns these several rulings as error. 


N. W. Grirrty, for appellant, cited Sharpe v. Orme, 61 Ala. 
263; Logers v. Adama, 66 Ala. 600; Cahall v. Building 
Asso., 61 Ala. 235; Dunlap v. Horton, 49 Ala. 412. 
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Parks & Son, contra, cited Sedg. Stat. & Const. 31; //en- 
don v. White, 52 Ala. 605; Fisher v. Butcher, 53 Amer. 
Dee. 436; Barnett v. Barnett, 16 Amer. Dee. 516; Wood »v. 
Cochran, 39 Vt. 549: 46 Ill 214: Hlarty v. Ladd, 3 Ore. 353. 


CLOPTON, J.—A conveyance for the alienation of land, 
when made by a person who is able to write, must, under the 
statute, be signed at the end, and its exeeution attested by one 
Witness, who must write his name as a witness. <A certificate 
of acknowledgment, substantially conforming to the provisions 
of section 2158 of the Code, operates as a compliance with the 
requisitions on the subject of witnesses.—Code, 1876, $$ 2145, 
2146. We have held, that a defective certificate of acknowl- 
edgment may, from necessity, operate as a substitute for the 
formal attestation of a witness, to prevent the instrument 
being inoperative as a conveyance, because the ofticer, before 
whom its execution is acknowledged, imperfectly certifies the 
facts, from ignorance, mistake, or carelessness. In such. cases, 
the ofticer making the certificate becomes a witness, and his 
signature an attestation.—Sharpe v. Orme, 61 Ala. 263; 
Rogers v. Adams, 66 Ala. 600. 

The original deed, on which the plaintiff relies to show title 
in himself, has been sent, by order of the Cirenit Court, for 
our inspection. It has no attesting witness. There appears 
thereon a printed form of a certiticate of acknowledgment, 
with the usual blanks properly filled in the handwriting of the 
officer; but, from accident or inadvertence, his name is not 
subscribed thereto. It is contended, that, rather than defeat 
the operation of the instrument as a conveyance, the officer, 
under such circumstances, should be regarded as a witness, and 
the writing his name in the blank in the beginning of the cer- 
tificate should be considered an attestation, and as a compli- 
ance with the requisition of the statute on the subject of 
witnesses. 

As the title to real estate can pass only by writing, when 
not devolved by operation of law, the purpose of the statutes 
prescribing due and proper solemnities to be observed in the 
execution of such conveyance, is to guard the security of titles, 
and impart confidence, by preventing, as far as practicable, 
fraud, imposition, and clandestine conveyances. The effect of 
the statutes is to declare inoperative a conveyance of land, 
executed in any manner other than substantially as provided ; 
on the settled general rule, that when a statute limits an act 
to be done in a particular form or manner, every other mode 
is excluded.— Hendon v. White, 52 Ala. 597. 

The requisition of the statute is, the witness must write his 
name as @ witness. The apparent object must be attestation 
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of the execution of the conveyance; and the attestation must 
appear to be complete. When the name’ of a witness is sub- 
scribed to an attestation clause, others dealing in respect to 
the property have a right to assume that he wrote it as a wit- 
ness. The certificate of acknowledgment manifests, on its 
face, that it is incomplete, and was not intended to be complete 
without the signature of the officer. It can not be regarded 
as an executed attestation. In the cases in which a defective 
certificate was held to operate as a substitute, the certificate 
was signed by the officer, and his signature regarded as an 
attestation. The distinction rests on the difference between 
an imperfect and an executed attestation. 

Moreover, the statutory form of probate of conveyances re- 
quires the subscribing witness to make affidavit, that the 
grantor voluntarily executed the same in his presence, and that 
he attested it in the presence of the grantor.—Code, 1876, 
$2159. No time is preseribed, within which an acknowledg- 
ment must be made. It may be made cotemporaneously, or 
after signing, or even after delivery: and when made after- 
wards, may have relation to the time of delivery, no rights of 
third persons intervening. The acknowledgment certified by 
an officer, and the execution in the presence of attesting wit- 
nesses, are separate and distinct acts. A defective certificate, 
in order to have operation as a substitute for attestation, 
should be substantially its equivalent. There is no proper 
attestation, unless the witness writes his name as such: and a 
defective certificate is not the equivalent, unless signed by the 
officer ‘with the intent, and for the purpose of certifying. A 
certificate of acknowledgment, substantially conforming to the 
prescribed form, dispenses with the necessity of subscribing 
witnesses by force of the statute, and operates as a compliance 
with the statutory requisitions on that subject. Without the 
signature of the officer, the paper can not have the statutory 
operation, though it may sufficiently state the facts. An offi- 
cial certificate is a statement in writing by a person having an 
official status, properly authenticated, of facts or acts within 
his knowledge or authority. A certificate of acknowledgment, 
not substantially departing from the prescribed form, makes 
the deed self-proving, if recorded within twelve months from 
its date. An unsigned statement of the facts can not impart 
such effect, as it would require parol proof of the handwriting 
—parol evidence in aid of the certificate. Giving a mere 
recital of the name of the officer and style of office in the body 
of the certificate, though written by him, the force of an offi- 
cial signature, would tend to render titles insecure, and induce 
litigation, which it is the purpose of the statutes to prevent. 
lor the sane reasons, a defective certificate, not signed by the 


or 


ov 
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officer, wili not answer for an attestation. For this purpose, 
it should be in suelf condition as that, if the facts had been 
sufficiently stated, it would have operated as a statutory cer- 
tificate of acknowledgment. The statement which appears on 
the deed is not a certificate, defective or otherwise. 

The ofticer who filled the blanks in the printed form on the 
deed, has ceased to be such officer, and is unauthorized to 
make a certificate as justice of the peace in Pike county, to 
have effect by relation, as if done at the time he was acting as 
such ofticer. 

We discover no error in the record. 


Attirmed. 


Munter vw. Leinkauff & Strauss. 
Supersedeas of Exrecution on korfeited Claim Bond. 


Ds Forfeited claim bound: surrender of part of property.—On a statu- 
tory trial of the right of property in and to a stock of goods, on which 
an execution was levied, verdict and judgment being rendered against 
the claimant, if only a part of the goods are surrendered to the sheriff, 
the condition of the claim bond is forfeited, and it is the duty of the 
sheriff to return it torfeited (Code, § 3844); and the forfeited bond be- 
comes a statutory judgment against the obligors, for the amount of the 
original judgment, with interest thereon, not exceeding the valug of the 
goods as assessed by the jury. 

2. Same; surrender of qoods atter expiration of thirty days.—lf, ater 
the expiration of thirty days, some of the goods are restored to the 
sheriff, and other goods of like kind in lieu of the residue, and are sold 
by him, notwithstanding the return of the bond forfeited, the amount 
realized by the sale is a payment and discharge, pro tanto, of the lia- 
bility of the obligors, ja available on motion for a supersedeas of the 
statutory execution against them. 

3. Same; claim of exemption to surrende red goods, ov proceeds of sale. 
The plaintit? may rebut or reduce the claim toa credit for the proceeds 
of the goods so surrendered and sold, by showing that one of the de- 
fendants in the judgment has successfully asserted a claim of exemption 
toa part of the goods embraced in the levy; but, if the claim of ex- 
emption is interposed before the forfeiture, and successfully main- 
tained, this would, pro tanto, exonerate the obligors, 


Appear from the Circuit Court of Montgomery. 

Tried before the Hon. Joun P. Hespsarn. 

This was an application by petition, by Mrs. Bertha Munter 
and others, for the swperse./eas of a statutory execution against 
them on a forfeited claim bond, in favor of Leinkanff & 
Strauss, who were plaintiffs in the original judgment. The 
court sustained a demurrer to the petition, and dismissed it ; 
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and this judgment is now assigned as error. The opinion 
states the material facts. 


Sayre & Graves, and Troy, Tompkins & Lonpon, for ap- 
pellants, cited Webb v. Bumpass, 9 Porter, 201; Campbell 
a. Spence, 4+ Ala. 543: Dunlap . Clemente, IS Ala. T78: 
Warner v. Mains, 7 Johns. 476; O Bannon v. Relf & 
Ble dsoe, 7 Dana, Ky. B20; Baldivin v. Farnsworth, 10 Maine, 
414, or 25 Amer. Dee. 259 : 2 Parsons on Contracts, 170, 
note =. 


Rick & Winey, contra, cited Braley ». Clark, 22 Ala. 361; 
Caperton v. Martin, 5 Ala. 217: Campbell vw. Spence, 4 Ala. 
543: Hopkins v. Land, 4 Ala. 427: Crawford v. Mobile 
Bank, 5 Ala. 55; Givens v. Kasley, 17 Ala. 385; Block 

Bragg, 68 Ala. 291; Coghurn v. Spence, 15 Ala. 549; 
Thompson v. Bondurant, 15 Ala. 346; Brown v. TMurt, 
31 Ala. 146: Anderson v. Rhea, 7 Ala. 104. 


STONE, C. J.—Leinkauff & Strauss recovered a judgment 
for six hundred and fourteen dollars, against M. Munter & 
Brother, in June, 1879. Under an execution issued on said 
judgment, a stock of merchandise was levied on in the fall of 
1883; but Mrs. Munter made affidavit that she had a just 
claim to the property levied on, and gave bond with sureties, 
“with condition to have the property forthcoming for the satis- 
faction of the judgment, if it |should] be found liable there- 
for; and also for the payment of such costs and damages as 
imight| be recovered for putting the claim in for delay.” 
Code of 1876, § 3341, as amended by act approved February 
1, 1879.—Sess. Acts, 76. The goods were thereupon surren- 
dered to Mrs. Munter. A trial of the right of property was 
had, and in January, 1884, a verdict and judgment were ren- 
dered, condemning the goods to sale under the exeeution 
against Munter & Brother, and assessing their value at eight 
hundred dollars. A venditioni e. wponas was then issued on the 
said judgment against Munter & Brother, commanding the 
sheriff to sell the merchandise so levied on and found subject 
to the execution. 

detween the time the claim was interposed and the time the 
judgment of condemnation was rendered, Mrs. Munter sdld 
some of the merchandise that was in controversy, and hence 
could not restore to the sheriff the entire goods he had levied 
on. She restored such goods as remained on hand, and ten- 
dered other goods, corresponding in description and quantity 
with the goods previously disposed of. The sheriff received 
all the goods so tendered. 
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The sheriff. under date February 20, 1884—more than 
thirty days after the judgment of condemnation was pro- 
nounced—returned the said claim bond to the clerk, with the 
following indorsement thereon: “The claimant has delivered 
to me some goods, which she claims to be a part of the goods 
levied on, as recited in the within bond ; but thirty days having 
elapsed since the property levied on was found liable to the 
execution, and all the property not having been delivered, this 
bond is returned. and indorsed forfeited ;" signed by the 
sheriff. The clerk thereupon issued an exeention against all 
the obligors in the claim bond.—Code of 1876, § 3344. The 
object of the present proceeding is to have the last execution 
quashed ; or, failing in this, to have it vacated, except as to the 
value of the goods which were not delivered in specie. It was 
commenced by petition for swpersedeas, and went off in the 
court below on demurrer to the petition, which was sustained. 
The petition sets forth that a large part of the identical goods 
the sheriff had levied on was forthcoming and delivered to him 
before the thirty days had expired, and that as to the goods 
which had been sold, other goods, corresponding in kind, and 
equal in quantity and value, were tendered to the sheriff, and 
accepted and retained by him. Petition further shows that, 
of the goods so turned over to the sheriff, he had sold a_ part, 
realizing one hundred and fourteen 87-100 dollars, of which he 
had paid in taxes twenty-seven 24-100 dollars, leaving balance, 
eighty-seven 63-100 dollars in his hands. 

Trial of right of property is a purely statutory proceeding, 
conferred by chapter 2, title 2, part 3, commencing with see- 
tion 3341 of the Code of 1876. The statute confers the right 
and the remedy, and it is a purely legal proceeding, as distin- 
guished from equitable cognizance. All its remedial powers 
are circumscribed by rules the statute imposes, and it grants re- 
lief only as the statute provides. A claim suit is a collateral 
issue, and when resorted to, it takes the place of the action of 
trespass against the levying ofticer, who, under process against 
one, seizes goods alleged to be the property of another. It is 
highly beneticial and conservative, inasmuch as it determines 
the controverted ownership of property in a single suit, be- 
tween the real parties in adverse interest. Still, the proceed- 
ing being statutory, it can not be extended beyond the terms 
the statute prescribes. The provision allowing the claimant, 
who has made the proper affidavit, and given the proper bond, 
to become the bailee or custodian of the property pending the 
litigation, is itself highly conservative, as tending to cut down 
the expense of the suit. But he takes possession provisionally, 
and not as owner. The property is in the law’s keeping, and 
he must preserve it for the law’s final arbitrament. Preseva- 
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tion and inexpensive safe custody are the limit of his authority 

and duty. If he be cast in the suit, and fail to restore the 

property to the levying officer within thirty days, the law de- 

clares the result.—Code, $ 3344. 

In this case, as we have seen, some of the goods were deliv- 
ered, while others were not. If the subject of the levy had 
been of distinet chattels, susceptible of separate description 
and valuation, and if the jury had assessed their values sepa- 
rately, we need not, and do not decide, that if there were a par- 
tial delivery, the forfeiture should not also be partial, and the 
money recovery only for the separately valued chattels which 
were not delivered. The levy in this case, however, was upon 
a stock of merchandise employed in trade, consisting of very 
many articles, which were not, and could not in the nature of 
things, be separately described and valned. The valuation was 
necessarily one and entire.— Brumby e. Langdon, 10 Ala. 747. 
In such case, we hold the delivery to the sheriff, to avoid a for- 
feiture, must be entire. Less than this is not a performance of 
the bend. The bond not being complied with, the sheriff was 
without discretion, and must return the fact of forfeiture. 
The obligors bound themselves to return the property—the 
whole property—and they could noi discharge themselves by 
returning a part. Neither the judgment, nor anything else in 
the record, enabled the sheriff to determine to what extent the 
bondsmen had complied with their bond; and neither the 
statute nor reason would sanetion the institution in court of a 
new inquiry to determine that matter. The bond was observed 
and kept, or it was broken, and the sheriff must return the 
facts. In Dunlap v. Clements, 18 Ala. T78, it is conceded that 
the bondsmen, unless prevented by plaintiff, are bound for the 
delivery of all the goods. It is also conceded that, if part be 
delivered, and the rest not, the bond would have the effect of a 
judgment, and an execution might issue for the amount recov- 
ered in the first suit; and the bondsmen would be liable “ for 
all which the goods delivered were not sufficient to satisfy.” 
See, also, Anderson v. Rhea, 7 Ala. 104. 

Applying these principles, we hold that, when there was a 
failure to return all the goods levied on, the condition of the 
bond was broken, and the sheriff rightly returned it forfeited. 
When so returned, it became a statutory judgment against all 
the bondsmen, for the amount of the original recovery against 
Munter & Brother, ineluding interest thereon, but not to exceed 
eight hundred dollars, the ascertained value of the merchan- 
dise. In addition to this, they were liable for the costs in the 
trial of the right of property. 

The liability of the parties to the claim bond having thus 
become a fixed, statutory judgment debt, the question arises, 
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has it been paid or cancelled, in whole, or in part? There is 
nv question that, to the extent property, either of Munter & 
Brother or Mrs. Munter, was surrendered to the sheriff and 
sold by him, this is a payment and discharge of the bondsmen 
pro tanto; for the surrender was in part exoneration of that 
bond. If any of it had not been previously levied on, it was 
money remaining in his hands; and when execution afterwards 
came to his hands, it was his duty to apply it, pro tanto, to its 
payment.— Barnett v. Bass, 10 Ala. 951. 

The petition avers that rnerty was delivered to the sheriff, 
and received and retained by him, more than sufficient in value 
to pay the entire execution. If this be so. this is, prima facie, 
a satisfaction of the execution.—1 Brick. Dig. 895, $71. This 
prima facie presumption may be rebutted.—/h. § 72-3. The 
record discloses the facts that, of the goods so surrendered, M. 
Munter interposed a claim to a large part, as exempt to him 
under the statute, and that plaintiffs, Leinkauff & Strauss, con- 
tested his right to the exemption. The record does not inform 
us that contest has ever been determined. If in fact Munter 
has made good his claim of exemption, and has thus wrested 
the merchandise from the sheriff’s hands, this answers and re- 
buts the presumption of payment, and leaves the execution 
open and unsatistied. 

There is a wide distinction between an entire surrender of 
the gouds found subject, made before the bond becomes for- 
feited by the lapse of thirty days, and a partial surrender, or 
surrender after the thirty days have expired. Inu the former 
case, the bond is complied with, and there is no forfeiture. If, 
in such case, the defendant successfully asserts claim of ex- 
emption, and thus defeats the collection, no liability is left on 
the claim-bondsmen. They will have complied with their ob- 
ligation, and thus intercepted the accrual of a statutory judg- 
ment against them. In the latter, their liability becomes fixed 
by statutory judgment, and it then becomes a question of pay- 
ment vel non, as in case of any other debt reduced to judgment. 
Partial delivery not being a compliance with the requirements 
of the bond, any thing realized from the goods delivered, 
whether of the stock previously levied or not, is only payment 
pro tanto. It does not heal the forfeiture, nor vacate the 
statutory judgment. 

It is contended in this court, that the execution should have 
been quashed, because it commands the sheriff to collect of the 
bondsmen on the claim bond the amount of the assessed value 
of the merchandise -eight hundred dollars—instead of the 
amount of the judgment against M. Munter & Brother, which 
is six hundred and fourteen dollars. This was an irregularity, 
but it was only an irregularity. It did not render the execu- 
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tion void.—Cawthorn v. Nnight, .1 Ala. 79; MeCollum v. 
Hubbert, 13° Ala. 282. The execution should have been 
amended. The mandate of the writ should have been to eol- 
lect the amount of the original judgment against M. Munter & 
Brother, with interest and costs, not ro exceed the sum of eight 
hundred dollars, the ascertained value of the merchandise levied 
on. The error, however, did the petitioners no harm, as the 
original judgment, with interest added, exceeded eight hun- 
dred dollars. This point is given no prominence in the peti- 
tion, and we are not informed it was called to the attention of 
the trial court. 

The Cirenit Court erred in sustaining the demurrer to the 
petition. It should have been so far entertained as to correct 
the execution in form, and also to ascertain whether the sheriff 
had received, and still held in his hands, goods sufficient in 
value to satisfy the execution. It should also be credited with 
the amount of money actually collected, if that averment of 
the petition be true. 

Reversed and remanded. 


CLorron, J., not sitting. 


Counts v. Harlan. 
Action on Forthcoming Bond. 


1. Search-warrant ; fortheoming bond for property.—In executing a 
search-warrant, the officer is required te take possession of the property 
therein deseribed, and to carry it before the magistrate who issued the 
writ (Code, §§ 4005-21); and he has no authority to leave it with the 
person in whose possession it is found, taking a forthcoming bond for it. 

?, Same: validity and consideration of bond.—It the search-warrant 
is void, the officer attempting to execute it is a trespasser, and the bond 
is without consideration to support it as a common-law bond; and this 
may be set up, in defense of an action on the bond, notwithstanding its 
recita s. 

3. Afiidavit for search-warrant.—An affidavit for a search-warrant, 
which states that the person making it ‘‘ has lost seed-cotton, taken 
from off his farm, and he thinks it has been carried to the pens of M., 
P. and S.on C.’s farm, and that he has some small pieces of paper in the 
cotton with the figure 5 on them,’’ does not show a statutory ground for 
issuing the writ (Code, §§ 4006-07); and if the warrant, following the 
atlidavit, states only the same facts, it is void on its face, and the officer 
executing it is a trespasser. 
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Appear from the Cireuit Court of Colbert. 

Tried before the Hon. H. C. Sprake. 

This action was brought by Robert E. Ilarlan, suing for the 
use of Robert E. Cockburn, against John Counts and John 
C. Counts ; and was founded on a penal bond executed by the 
defendants, conditioned as follows: ‘“ Whereas, a search 
warrant {was] sworn out by R. E. Cockburn, before J. B. 
Hyatt, a justice of the peace, on the 14th November, 1882, to 
search the cotton of Mack Sims, Paddy Terry and Shannon, on 
Counts’ farm, and the cotton was found in Mack Sims’ cotton 
in the gin-house of John Counts; now, if the said cottou is 
forthcoming at the oftice of said J. Bb. Hyatt, at 10 o'clock, on 
the 16th November, 1882, then this obligation to be void,” 
&e. The search-warrant was issued on the affidavit of said 
Cockburn, which stated * that he has lost seed-cotton, taken 
from his farm, and that he thinks it has been carried to the 
pens of Mack Sims, Paddy Terry and Shannon, on Counts’ 
farm, and that he has some small pieces of paper in the cotton 
with the figure 5 on them;” and the warrant followed the 
words of the aftidavit. The complaint set out the bond, and 
averred that, on the trial, the justice decided that the cotton 
belonged to said Cockburn; and that the defendants failed to 
deliver the cotton, or to have it forthcoming, according to the 
condition of the bond. The defendants filed two special pleas, 
each averring, in substance, that the bond was without consid- 
eration, illegal and void, because it was given to prevent the 
plaintiff from taking possession of the cotton, which was 
alleged to be the property of said John Counts, under and by 
virtue of the search-warrant, which was set out, together with 
the affidavit, and which was alleged to be void on its face. The 
plaintiff demurred to these pleas, and the court sustained the 
demurrer; and this judgment, with other rulings, is now as- 
signed as error. 


Wa. Coorrr, for the appellants, cited Zhrash v. Bennett, 
57 Ala. 156; Duckworth v. Johnston, 7 Ala. 578; Sullivan 
»v. Robinson, 39 Ala. 613; Meyer «. Hlearst, 75 Ala. 390; 
Ripley v. Gelston, 9 Johns. 201; Wright v. Eeans, 53 Ala. 
10; Clinton v. Strong, 9 Johns. 376; Elliott v. Swartwout, 
10 Peters, 137; 57 Ill 289: 5 Mees. & W. 65: 7 Wallace, 
215; 26 N. Y. 12; 18 Md. 317. 


J. LB. Moore, and J AMES J ACKSON, contra, cited Mead v. 
Figh, + Ala. 281; Braley v. Clark, 22 Ala. 361; Mitchell v. 
Ingraham, 38 Ala. 399; Cooper v. Peck, 22 Ala. 406; Rhodes 
v. Smith, 66 Ala. 176; 32 Ala. 467; 10 Ala. 828; 3 Ala. 636; 
18 Ala. 778; Herman on Estoppel, $$ 249, 250; Lobertson v. 
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Bradford, 73 Ala 116; Meredith v. Richardson, 8 Ala. 837; 
Adler v. Potter, 57 Ala. 571. 


SOMERVILLE, J.—The suit is on a forthcoming bond, 
payable to the plaintiff as constable, and conditioned to be 
void, upon the delivery up of a specified amount of seed-cotton 
found on the premises of one of the defendants, John Counts. 
The breach averred is the refusal to deliver this property. 
The constable was acting under process purporting to bea 
search-warrant, issued by a justice of the peace, which he de- 
sisted from executing upon the making of this bond. The 
main defense set up is the want of any consideration in the 
instrument. 

It is not contended that the obligation has any validity asa 
statutory bond, for such a bond is entirely unauthorized by the 
statute. If the process under which the constable was acting, 
was not void, it was his duty to take possession of the property 
described, and to place it in the custody of the magistrate, sub- 
ject to his orders as a court. Ile had no authority “to leave the 
property in the possession of the person from whom it was 
taken, or to take a bond for its fortheoming.—Code, 1876, 
$s 4005, 4021. The writing, then, can be good only as a com- 
mon-law bond, if it possesses any legal validity at all. 

We do not doubt that the process, under which the constable 
Was acting, was void on its face, and that he was a trespasser 
in attempting to exeeute it. A search-warrant can issue only 
on probable ground, supported by affidavit, naming or describ- 
ing the person, and particularly describing the property and 
the place to be searched, all of which was substantially re- 
quired at common law.—Code, § 4007. The only three 
grounds upon which it is authorized to issue are specified in 
section 4006 of the Code: Ist, to recover stolen or embezzled 
property ; 2d, to recover property which may have been used 
asa means of committing a felony; 3d, to recover property 
which is in the possession of one with the intent of so using it, 
or of one to whom he may have delivered it for the purpose of 
concealiment.—Code, § 4006. 

Neither the affidavit, nor the magistrate’s warrant, brings 
the case within any of these classes. The only averment or re- 
cital made is, that the aftiant “has lost seed-cotton, taken from 
off his farm, and that he thinks it has been carried to the pens 
of Mack Sims, Paddy Terry, and Shannon, on Counts’ farm, 
and that he has some small pieces of paper in the cotton with 
the figure 5 on them.” A mere cursory inspection shows pat- 
ent defects in the paper, which render the process void on its 
face. It conferred no authority, therefore, upon the constable, 
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who became a trespasser in the execution of it.— Noles v. The 

State, 24 Ala. 672: Cary’s case, 76 Ala. 78. 

The case for consideration then, as made by the pleadings, 
is that of a mere trespasser, without legal authority, undertak- 
ing to seize the property of a citizen, and allowing him to re- 
tain possession of his own property, upon his executing a bond 
to have it forthcoming at a time and place stated. The argu- 
ment is, that the defendants are estopped from showing by pa- 
rol proof a want of consideration, because it contradicts the 
recital in the bond that the property is that of the affiant, who 
is the beneficial plaintiff in the suit, and that the defendant 
was allowed to retain the property on the faith of the execu- 
tion of the bond. 

The fact that the instrument is under seal does not preclude 
any inguiry into the existence of a consideration, as at common 
law ; for the statute expressly authorizes a defenfdant, by plea, 
to impeach or inquire into the consideration of a sealed instru- 
ment, in the same manner as if it had no seal.—Code, § 2981. 
The bond in the present case, then, can stand on no higher 
ground than a non-negotiable simple contract in writing, or 
one not under seal. The rule as to such writings, when exee- 
utury, is, that a want of consideration may always be proved, 
even by parol evidence, to show that the agreement has no 
binding force or efficacy.—1 Green]. Ev. $ 284. The recital 
of a consideration is only prima facie true between the par- 
ties, and may be rebutted. 

A consideration is essential to every valid execatory contract, 
and may be detined to be, * that which one party to a contract 
gives, or dues, or promises, in exchange for what is given or 
done or promised by the other party.”—1 Whart. Contr. § 493. 
We can perceive no element of a valuable consideration in this 
“ase moving from the plaintiff, who is the obligee of the bond. 
The property which he is about to seize is admitted, by the 
demurrers to the plea, to belong to the defendant, and not to 
the aftiant, Cockburn. The plaintiff, then, suffered no detri- 
ment by desisting from its seizure, for by such an act he would 
have been a trespasser. He parted with nothing, and did not 
suspend or forbear a legal right, as he would have done had 
the process been valid. Permitting one to retain possession of 
his own property, with which he has never parted, on his 
promise to deliver it to a trespasser, who has no lawful right 
to take or seize it, is the plainest possible illustration of a prom- 
ise void for want of any legal consideration. 

There is no room for any estoppel to operate here, because 
no recital or adinission has been made, nor any act done by the 
defendants, a denial or revocation of which will in any manner 
prejudice the plaintiff. Neither the legal rights nor the status 
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of the parties will be changed by the denial of the plaintiff's 
title to the property in question. The only act of the plaintiff, 
based on this admission, was the forbearance on his part to 
commit a trespass; and this is not such a consideration as will 
be recognized by law as conferring a legal right, or closing 
one’s mouth against pleading the truth. 

The pleas set up were a full defense to the action, and the 
court erred in sustaining the plaintiff's demurrer to them. 

For this error the judgment of the Circuit Court must be 
reversed, and the cause remanded. 


Loeb & Brother v. Manasses. 
Trial of Leight of Property in Stock of Goods. 


lL. Conve Yance hy hushand to wife .—The decisions of this court have 
established the following propositions, which have become rules of 
property, and ought not now to be disturbed, though, in respect to some 
of them, iforiginal questions, the court might come to a different con- 
clusion: (¢) Where the husband becomes indebted to the wife by 
reason of his having converted her separate estate to his own use, he 
may convey property to her for the purpose of paying or securing the 
debt; and the wife will be protected in her title thus acquired, if bona 
Jide, against the other creditors of the husband. (4) Such conveyance 
does not vest the legal title in the wife, but creates in her an equitable 
separate estate, Which she can dispose of like any other equitable es- 
tate, and which a court of equity will uphold, even to divesting the le- 
gal title out of the husband, when necessary for the protection of the 
wife’s interests. (¢) Such conveyance is in the nature of a declaration 
of use, by which the wife is clothed with the equitable title, while the 
legal title is retained by the husband in trust for her. 

2. Same; actions for prope rly so CONV yed.—lIt isa corollary from the 
propositions above stated, that such conveyance is not available to sup- 
port an action at law by the wife, but the action, if founded on the legal 
title, may be brought by the husband as trustee; ‘‘and when the re- 
covery rests wholly on upholding and enforcing the equitable title or 
claim of the wife, resort must be had to a court of equity, which alone 
ix competent to give effect to such conveyances.”’ 

3. Same; who may maintain statutory claiu svit.—When an attach- 
ment or execution against the husband is levied on personal property 
which he has conveyed directly to the wife, he can not maintain a statu- 
tory claim suit for it in his own name as trustee for her. (‘‘ The expres- 
sion in Meyer v. Sultzbacher, 75 Ala. 423, was not necessary to the decision 
of the ease, and can not be considered as having established a rule of 
practice.”’ : 

Avprat from the Cireuit Court of Barbour. 

Tried before the Hon. H. D. Crayron. 

The appellants in this case sued out an attachment on the 


Jith February, 1885, against L. Manasses, which was levied on 
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a stock of goods in his possession ; and he thereupon interposed 
a claim to the goods as trustee for his wife, Mrs. Jaecobina Ma- 
nasses, made affidavit, and gave bond for the trial of the right 
of property. On the trial of the issue made up between the 
parties, as the bill of exceptions shows, the plaintiffs — 
their debt against said Manasses, the issue and levy of the at 
tachment, and the defendant's possession of the goods at the 
time of the levy in the store in which he was carrying on busi- 
ness. The claimant then introduced evidence showing, or 
tending to show, t at on the 3d October, 1884, being indebted 
to his said wife in the sum of about $3,200, for moneys be- 
longing to her statutory estate which he had received and con- 
verted to his own use, he conveyed said stock of goods to her 
in payment and satisfaction of said indebtedness ; and the con- 
veyance, or bill of sale, which recited these facts, was produced. 

On these facts, the court charged the jury, on request of the 
claimant, as follows: “If Manasses had received as much 
money from his wife’s statutory separate estate as he names in 
his bill of sale, and conveyed the goods to her in honest pay- 
ment of the debt, and for no fraudulent purpose; then the 
jury will find that the goods are not subject to the att ichment, 
and as to the goods they must find for the claimant.” The 
plaintiffs excepted to this charge, and they here assign it as 
error. 


Troy, Tompkixs & Loxpox, for the appellants.—At com- 
mon law, all contracts between husband and wife were void: 
and under our statutes, all contracts between them, relating to 
the statutory estate of the wife, are prohibited. If a convey- 
ance by the husband, directly te the wife, has any validity as 
against his creditors, effect can only be given to it in a court of 
equity : : it can not, at law, change the character of his legal 
title. — Dreyfus v. Wolthe, 65 Ala. 496: Gilbert v. Dupree, 
63 Ala. 331; Short v. Battle. 52 Ala. 460; MeMillan v. Pea- 
cock, 57 Ala. 1 129; Alewander v. Saulshury, 37 Ala. 375; Pat- 
clitte v. Dougherty, 24 Miss. 184; Savage + 0 Neill, 32 Barb. 
374; White v. Wager, 25 N.Y. 328; Fitton vw. Patterson, 
45 N. HL. 164; Gamble v. Genile. 11 Ala. 966; Puryear 
v. Puryear, 12 Ala. 13; Washburn v. Gardner, 76 Ala. 597; 
19 Mo. 448; Sweat /lall, 8 Vt. 187 


J. M. Wurrr, contra.—That a conveyance by the husband 
to the wife directly creates in her an equitable separate estate, 
leaving the legal title in him as trustee for her, is settled by 
numerous decisions of this court.—MeMillan v. Peacock, 
57 Ala. 127; Turner v. Kelly, 70 Ala. 85 ; Helimetag v. Frank, 


61 Ala. 67; Goodlett v. Hansell, 66 Ala. 151. The decision 
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in Meyer v. Sultzbacher, 75 Ala. 424, is a legitimate inference 

from these cases; and the doctrine of stare decisis requires 

that the court should adhere to them.—.Volin v. Parmer, 

24 Ala. 391: Strickland vw. Nance, 19 Ala. 233; Railes 

». Nennedy, 23 Ala. 240; [Hibler v. McCartney, 31 Ala. 506. 


CLOPTON, J.—The following propositions, which have 
been settled by our dee‘sions, have become rules of property, 
and onght not now to be disturbed; though, if original ques- 
tions, we might come toa different conclusion in respect to 
some of them: 

1. Where the husband becomes indebted to the wife, by 
reason of having converted to his own use her separate estate, 
he may convey property directly to her for the purpose of pay- 
ing or securing the debt; and the wife will be protected in her 
title thus acquired, if dona fde, against the husband’s other 
creditors.— .Vorihington ve. Fab r, 52 Ala. 45; Copeland 
vw. Nehoe, ST Ala. 246. 

2. Such conveyance is inoperative to vest the legal title 
in the wife, and for this purpose is void at common law; bat 
it operates to create in her only an equitable estate, which a 
court of equity will uphold, even to divesting the legal title 
out of the husband, when necessary for the protection of the 
wife’s interest —WeMilan »v. Peacock, 57 Ala. 127; Gluck 
vw. Cow, 7 Ala. 310. 

3. Such conveyance being inoperative to vest the legal 
title, but creating an equitable estate, is in the nature of a de- 
claration of use, by which the wife is clothed with the equi- 
table title, and the legal title is retained by the husband, which 
he holds in trust for her.— swe v. MeLeod, 76 Ala, 418. 

The corollary from these propositions is, that, as the convey- 
ance does not operate to pass the legal title, it is not available 
to support a claim in an action at law; but such action, when 
the right of recovery is founded on the legal title, may be in- 
stituted in the name of the husband as trustee.—Mc/lwain 
“. Vaughan, 76 Ala. 489; Meyer v. Sultzbacher, 75 Ala. 423. 
But, when the recovery rests wholly on upholding and enfore- 
ing the equitable title or claim of the wife, resort must be had 
toa court of equity, which alone is competent to give effect to 
such conveyances.— Butler v. Merchants’ Ins. Co., 8 Ala. 146. 

In a statutory trial of the right of property, only the legal 
title or claim is in issue; and the equitable rights can not be 
regarded, or adjudicated.— Block v. Maas, 65 Ala. 211. Where 
the execution is against the husband, and levied upon personal 
property, which he has conveyed directly to the wife, such con- 
veyance being void at common law, the property will be held in 
a court of law to be his, and subject to the execution. Such 
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court will not take cognizance of the estate of the wife, which 
is the mere creature of equity, which alone “can look to such 
transactions; but the courts of law, pending the existence of 
the relation of husband and wife, can not regard them.— /rons 
v. Reynolds, 28 Ala. 305. In such ease, if the husband inter- 
poses the claim in his name as trustee for the wife, the court 
at law, looking alone at the legal title, finds it in the defendant 
in execution, and the claim ean not prevail.-Avnag v. /7i1), 
20 Ala. 138. The expression in Meyer v. Su/tzbacher, supra, 
Was not necessary to the decision of the case, and can not be 
considered as having established a rule of practice. 
Reversed and remanded. 


Toenes v. Moog. 
Contest of Claim to Homestead Ere mption. 


1. Claim of exemption; ‘when and where filed.—When an execution 
from a justice’s court is levied by a constable on lands, in default of 
personal property, a claim of homestead exemption may be interposed 
before the justice, or in the Circuit Court, at any time before an order 
of sale is granted. (Sherry v. Brown, 66 Ala. 51, explained and 
limited. ) 


Appeal from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. Crarke. 

The record in this case shows that, on the 6th December, 
1884, four separate judgments were rendered by a justice of 
the peace, in favor of Bernard Moog, “use W&e.,” against 
Henry Toenes; that an execution was issued on each of these 
judgments, on the 6th December, and was levied by the con- 
stable, on the same day, on certain lands, in default of personal 
property, and notice of the levy was given to the defendant ; 
that the executions being then returned to the justice, he 
transmitted a certified copy of the proceedings to the Circuit 
Court, which was filed on the 13th December, 1884. On the 
25th Decermber, 1884, the defendant filed in the oftice of the 
probate judge, duly verified by affidavit, a claim of homestead 
exemption in the lands; and on the next day, December 26th, 
he also tiled the same claim, or a copy of it, with the clerk of 
_the Cireuit Court. In the Circuit Court, at the ensuing 
Spring term, the plaintiff made a motion to have the cases 
consolidated, and asked for an order to sell the lands. The 
defendant objected to the order of sale, on account of the in- 
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terposition of his claim of exemption ; and leave being granted 
to the plaintiff to contest the claim, an issue was therenpon 
made up between the parties, and submitted toa jury. While 
this issue was pending, and during the trial, as the bill of ex- 
ceptions shows, the plaintiff moved the court “to take the case 
from the jury, and to grant the order to sell the lands, becanse 
the claim of exemption was filed after the levies were made, 
and was not filed with the constable who made the levies.” 
The court sustained the motion, and granted the order of sale, 
against the objection and exception of the defendant ; and this 
action and judgment is now assigned as error. 


Fk. G. Bromperc, for the appellant, cited Spencer v. Clark, 
7 Ala. 57: Alley v. Daniel, 75 Ala. 406; Jarrell v. Payne, 
7d Ala. 577: Shirley vw. Teal, 67 Ala. 482; Zelnicher v. Brig- 
ham, 74 Ala. 598. 


W. E. Rienarpsonx, contra.—The claim of exemption was 
properly disallowed, because it was not made in accordanee 
with either one of the modes prescribed by statute; it was not 
tiled until after the levies were made, and it was not filed with 
the officer who made the levies. —Code, $$ 2828, 2834; Sherry 
» Brown, 66 Ala. 51; Wright v. Grabpelder, 74 Ala. 460; 
Abbott. Downing a Co. v. Gillespie, 75 Ala. 180; Block v. 
Greorge, TO Ala. 409. 


STONE, C. J.—Sections 2828 and 2829 of the Code of 
1876 provide for declaring homestead and other exemptions of 
property by residents of this State, and for having them re- 
corded; and section 2830 provides that, “after the tiling of 
such declaration and claim for record, no execution, attach- 
ment, or other process for debt, shall be levied on such prop- 
erty,” unless certain named steps be taken. These sections of 
the Code have no bearing on this case, so far as the right to 
levy process on the property is concerned; for no such elaim 
appears to have been declared, or tiled for record. Section 
2854 provides that, in cases where levy of execution, or other 
process, has been made, and no claim of exemption of such 
property has been made and filed for record under section 
282s, the claim is not thereby waived.” The section goes on 
to provide for making such claim after levy, and directs the 
same “shall be lodged with. the ofticer making the levy, who 
must, in three days thereafter, give to the plaintiff, his agent, 
or attorney suing out the process, written notice of such claim ; 
and such plaintiff, his agent, or attorney, may thereupon con- 
test such claim of exemption in the manner provided in see- 
tion 2828." {This should be section 2830.| “If he fail to do 
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so, within ten days after notice of such claim, the officer levy- 
ing shall discharge the levy, and restore the personal property 
to the claimant; and the plaintiff shall be taxed with all costs 
incurred in making such levy and keeping the property.” 
The machinery for contesting claim of exemption, and the 
duties imposed on the officer making the levy, are preseribed 
in sections 2830, 2832. 2835, 2836 and 2837 of the Code. It 
will be observed they are somewhat complicated, and, when 
lands are the subject of the levy, are not such as are usually 
contided to constables of precincts. We refer specially to the 
provisions of section 2852, which seem to contemplate duties 
of a higher grade than are ordinarily intrusted to constables, 
and some of which evidently refer to the levy of process by 
an ofticer who is authorized to make sale. 

Sections 2828 and 2834 do not provide the only methods by 
which exemptions may be claimed. The modes prescribed in 
those sections can not be made applicable to claims of ex- 
emption in estates of deceased persons, nor as a defense to pro- 
ceedings in chancery to subject to the payment of debts 
equitable assets, or property fraudulently conveyed ; nor toa 
bill to subject the equitable estate of a married woman to the 
payment of liabilities which, in the absence of the statute, she 
has fastened as a charge upon it; nor when the claim of ex- 
emption is asserted to a fund sought to be subjected in garnish- 
ment. There are other categories in which the claim of ex- 
emption is allowed to have its full effect, although not asserted 
in the manner prescribed by either of the sections 2828 or 
3834.— MeGuire v. Van Pelt, 55 Ala. 340; Wilson v. Brown, 
58 Ala. 62; Randolph vw. Little, 62 Ala. 396; Fellows »v. 
Lewis, 65 Ala. 343; Shirley v. Teal, 67 Ala. 449; Furley v. 
Riordon, 72 Ala. 128; Heel v. Larkin, 72 Ala. 493, 503 ; 
Lelnicker v. Br igham c@ Co., T4 Ala. 598: Jarrell v. Payne, 
75 Ala. 577. 

If the claim of exemption is not interposed until after order 
of condemnation is pronounced in a garnishment suit, it comes 
too late.—Randolph v. Little, supra. So, in Sherry v. Brown, 
66 Ala. 51, it was rightly held, that when lands are levied on 
by a constable, for want of personal property, and the land has 
been, by order of the court, directed to be sold (Code of 1876, 
$3640), claim of exemption not previously interposed will be dis- 
allowed. It was added that * the affidavit of exemption should 
have been filed by the defendant before the justice’s court, and 
returned to the ensuing term of the Cireuit Court, with the 
other papers in the cause.” We do not doubt that a claim 
thus interposed, if sent up by the justice, and thus brought to 
the knowledge of the Cirenit Court before any order is made 
for the sale of the land, would be in time, and should cause 

VOL. LXXVUIL. 

















1885. ] OF ALABAMA. 561 
[Toenes Vv: Moog. ] 


the court to withhold an order of sale, until the claim of ex- 
emption is disposed of. Such claim, rightly interposed, and 
brought to a knowledge of the court, is a 1 complete answer and 
bar to the motion for an order of sale, if sustained in its essen- 
tial facts. We do not think, however, that section 2834 of the 
Code is adapted to, or was intended te apply to such a case as 
this. A constable who levies on land has no authority to make 
sale of it, and, as stated above, the steps to be taken, and the 
otticial funetions to be exercised under sections 2832, 283 
2835, and 2836, while they are germane to final process under 
which the officer levies and may make sale, are not adapted to 
the mere initiatory function of a constable who levies on land 
for want of personal property, and has no authority to make a 
sale. His authority and duty expire when he indorses the 
levy, gives notice to the defendant, and returns the process 
to the justice by whom it was issued. It is only after the Cir- 
cuit Court approves the justice’s proceedings as reguiar, and 
diree ce asale of the land, the lien becomes complete. — Dieker- 
son vu. Car roll, T6 Ala. 377. 

The ease of Sherry v. Brown did not raise the question pre- 
sented by this record; for, in that case, as we have shown, no 
claim was interposed until after the order of sale was granted. 
In this case, the claim was interposed in the Circuit Court as a 
bar and defense to the motion for order of sale; the claim 
was controverted, and an issue was formed on the validity of 
the claim. We hold, that any remarks found in the opinion 
in Sherry v. Brown, to the effect that, unless the claim was 
filed by the defendant before the justice’s court, the right of 
exemption was waived, must be treated as not raised by the 
record in that case, and can not be followed. We hold fur- 
ther, that the claim of homestead exemption tiled in this case 
was in time, and, after the amendment, was in correct form. 
block v. Bragg, 68 Ala. 201; Block v. George. 7 Ala, 409, 
The Cireuit Court erred in taking the case from the jury, and 
in granting the order of sale at that stage of the proceedings. 
The case should have been allowed to proceed to final deter- 
mination on the issue. 

Reversed and remanded. 
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Rankin & Co.v+. Vandiver & Co. 
Trial of Right of Prope ty in Ntock of Goods. 


1. Neale of goods hy insolrent debtor to creditor: validity as against 
other eveditors.—A sale of his entire stock of goods by a failing or insol- 
vent debtor, at a fairand reasonable vaiuation, in absolute payment and 
satisfaction of a honda fide debt, no interest or benefit being reserved to 
himself, is not fraudulent as against his other creditors; and the pay- 
ment of an additional sum of money by the purchasing creditor. the 
estimated difference between the amount of his debt and the value of 
the goods, does not render the transaction fraudulent, when it is shown 
that the money was paid under an express stipulation that it should be 
applied in payment of the debt due to another bona fide creditor, and 
that it was so applied. . 

2. What passes vnder sale of goods, wares and merchandise.’ —U nder 
a sale of ‘tall my stock of goods, wares, and merehandize in my store,” 
an iron sale will pass to the purchaser, if such was the intention of the 
petrties at the time. 


Arveat from the Cireuit Court of Macon. 

Tried before the Hon. James E. Conn. 

This was a trial of the right of property in and to a stock of 
goods, between the appellants, plaintiffs in attachment against 
W. T. Duke, and Vandiver & Co. and Bolling & Son as elaim- 
ants. Said Duke was a merchant engaged in business at No- 
tasuiga, and also carrying on another store at Loachapoka. 
The attachment of Rankin & Co. was sued out on the 20th 
November, 1885, and was levied the same day on the stock 
of goods, then in the possession of the claimants as purchasers ; 
their bill of sale from said Duke, which was produced on 
the trial, being dated Montgomery, November 18th, 1885, and 
in these words: “For and in consideration of the sum of 
$4,937.32, I hereby bargain, sell and deliver to W. F. Vandi- 
ver & Co. and R. E. Bolling & Son all of my stock of goods, 
wares and merchandise, in my two stores, one at Loachapoka, 
and one at Notasulga; except fifteen kegs of nails, and one box 
of tobacco, in my store at Notasu!ga, and a one-horse wagon in 
ny store at Loachapoka.” It ‘was proved on the trial, as the 
bill of exceptions states, that said Duke was insolvent at the 
date of this bill of sale, and his insolvency was known to the 
claimants, who were pressing him for payment of their debts; 
that he went to Montgomery on that day, and attempted to 
borrow money from the claimants to pay off some other press- 
ing debts; that they refused to advance any money to him, 
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“but finally agreed to buy, and did buy from him, his said 
stock of goods at Notasulga and Loachapoka, by cancelling their 
debts against him, which amounted to $2,937.12, and paying 
him 82,000 in cash; that said Duke told them, at the time said 
trade was made, he wanted said 82,000 to pay three debts 
which were pressing him—name ly, a gnano debt, an exeen- 
tion debt, and a debt for borrowed money—which aggregated 
a little more than 82,000, and were bona fide debts: that it 
was expressly stipulated at the time, between claimants and 
said Duke, that the whole of said $2,000 was to be used by 
him in paying said debts; and that it was used by him, not 
long after he got it, in paying said three debts, reserving no 
part to his own use. The evidence tended to show, also, that 
the price paid by claimants was the reasonable value of the 
property, and that said stocks of goods were substantially all 
the property he had at the time of the sale, that was subject to 
levy and sale under execution.” 

On this evidence, the court charged the jury as follows: “If 
the jury believe, from the evidence, that Duke in good faith 
sold out his two stocks of goods to the claimants, to pay their 
indebtedness against him, and also to get money fo pay three 
certain debts that were pressing him; and that this purpose 
was known to the claimants at the time they bought ; and that 
the money paid him by claimants was used by Duke in paying 
off said three debts; and that the price paid for said goods was 
fair and reasonable; then the claimants acquired a good title 
to said goods, even though they knew at the time that Duke 
was insolvent and in failing circumstances, and though they 
also knew that the known effect of said sale was to hinder or de-, 
lay other creditors of said Duke.” The plaintiffs excepted to 
this charge, and requested several charges in writing, each of 
which asserted, in substance, the invalidity of the sale to claim- 
ants on the facts stated; which charges the court refused to 
give, and the plaintiffs excepted. 

An iron safe was among the goods levied on, which was in 
Duke's store at Not: asulga at the time of the sale to claimants, 
“and was used by him in connection with his business, in 
which to keep his mnoney, books and papers; but he did not 
keep it for sale, and nothing was said about it when he sold 
out to the claimants.” Duke, being examined as a witness on 
the trial, was asked by claimants, on cross-examination, ‘if it 
was his understanding and intention, at the time of the sale, 
that the iron safe should be sold with his stock of goods; and 
he answered, that it was.” As to this matter, the court 
charged the jury: “If the jury believe, from the evidence, 
that the bill of sale does not set forth and enumerate all the 
property intended by the parties to be ineluded in said sale ; 
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and further, that it was the intention of the parties that the 
safe should pass to the claimants with the other goods; then 
they must find the safe to belong to the claimants, and not sub- 
ject to the claims of plaintiffs, if they find for the claimants as 
to the other goods in controversy.” To this charge, also, the 
plaintiffs excepted. 

The charges given, and the refusal of the charges asked, are 
now assigned as error. 


W. F. Fosrer, and Asnercromere & Binnro, for the appel- 
lants.—A bona fide creditor, knowing that his debtor is insol- 
vent, or in failing cireumstances, may Jawfully procure the 
payment of his own debt, although the known effect of the 
transaction may be to hinder or delay other creditors. But 
satisfaction of his own debt is the limit to which he may 
lawfully go, and this must be secured without the reservation 
of any benefit to the deLtor, or any interference with the equal 
rights of other creditors. Any payment of money to the 
debtor, over and above the purchasing creditor's own debt, se- 
cures a benefit to the debtor, and allows him to make an un- 
lawful preference among his other creditors. An express stip- 
ulation between the parties, at the time the payment is made, 
that the money shall be used in paying other debts particularly 
specified, can not change the principle ; since the creditor has 
no means of enforcing it,and the debtor may, notwithstanding, 
use the money as he pleases. The transaction must be judged 
by its legal effects, and the opportunities which it places in the 
hands of the debtor to defraud other creditors, or to benefit 
himself; and his subsequent application of the money as stipu- 
lated, can not change its legal effect. The adjudged cases 
show that payment of his own debt is the utmost limit to which 
the creditor may go.— Borland v. Mayo, 8 Ala, 104: Craw- 
Jord ». Nirksey, 55 Ala. 282: Lehman, Durr & Co. vo. Wve lly, 
69 Ala. 192; Hodges v. Coleman & Carroll, 76 Ala. 103; Levy 
v. Williams, at present term. 


E. P. Morrisserr, and Troy, Tompkins & Lonpon, contra. 
(1.) The claimants might lawfully take goods, at a fair and 
reasonable valuation, in absolute payment of their own debt; 
and the fact that they also stipulated for and procured the pay- 
ment of another bona fide debt, to which the debtor himself 
might have applied the remnant of his goods, does not affect 
the legality of the transaction. The test is, whether or not any 
benefit was reserved to the debtor himself.— )oung v. Dumas, 
39 Ala. 60; Crawford v. Kirksey, 55 Ala. 282; Chamberlain 
v. Dorrance, 69 Ala. 40; Exkridge v. Abrahams, 61 Ala. 134; 
Wood v. Shaw, 29 Ill. 444; Bump Fraud. Cony. 195, 205, 
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207: Bank v. Carter, 38 Penn. St. 446; (rregory ¥. Tlarri “ng- 
ton, 33 Vt. 241: Brown v. Smith, 7 B. Mon. 361: Ford »v. 
Wiliams, 3B. Mon. 550. (2.) The iron safe might pass to 
the purchaser under the general descriptive words of the bill 
of sale, if so intended by the parties.—2 Whar. 155; 2 Mo. 
A yp. 61: 20 Mich. 353: Avans vw. Roberts, 5 B. & C. 829: 
I. & C. 561. If the words were general and uncertain, they 
could be rendered certain by parol evidence.—Sykes v. Shows, 
74 Ala. 382; Guilmartin v. Wood, 76 Ala. 209 ; Jones v. An- 
derson, 76 Ala. 427; Acker ». Bender, 33° Ala. 230. 


SOMERVILLE, J.—AIl the charges requested by the ap- 
pellants, and refused by the court below, attack for fraud the 
sale of goods made by Duke to the appellees on November 
ISth, 1885. The transaction is claimed to be fraudulent, as 
one made by the seller or debtor with intent to hinder, delay, 
or defraud his creditors, he being at the time insolvent and in 
failing circumstances. It is not denied that the price or con- 
sideration paid for the goods was fair and adequate, nor that it 
was in fact paid. The only objection urged to vitiate the sale 
is, that the purchasers paid to the seller, as a part of the con- 
sideration, the sum of two thousand dollars cash, the remainder 
of the consideration only, or about three thousand dollars, being 
the payment of an antecedent debt. 

No doubt can be entertained as to the proposition, that the 
transaction would have been entirely unassailable for fraud, as 
an authorized preference of creditors by a failing debtor, but 
for the payment of a portion of the consideration in money. 
Our past decisions fully settle this.—//odges v. Coleman, 
76 Ala. 103, 120; Je yer & Co. v. Sulzhae her. 76 Ala. 120. 

It is manifest that the only sound reason, upon which it can 
be urged that the payment of money or cash to the vendor 
would vitiate the sale, must be, that it is a retention of a ben- 
tit in his favor. The conversion of a failing debtor’s property 
into eash, which is more readily “shutied out of sight” than 
property, is often a potent fact to prove that it was paid by the 
purchaser for the purpose of aiding him in executing a pur- 
nose to defraud. If such was this case, without mure, we 
might hold that many of the charges requested by the appel- 
Isnts should have been given in the form requested.— Lehman 

Kelly, 58 Ala. 192, 200; Borland v. Mayo, 8 Ala. 104; 
Covanhoven v. Hart, 21 Penn. St. 495; Exkridge v. Abrahams, 
61 Ala. 134; Be nedict wv. Renfro, TS Ala. 121 3; Ss Cry 
51 Amer. Rep. 429. 

But the facts of this case are different from those of any one 
which has been heretofore presented to this court for decision. 
It is shown that the vendor of these goods—the debtor, Duke 
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—owed the sum of two thousand dollars to certain  specitied 
creditors, three in number, who were pressing him for pay- 
ment of their demands ; that this fact was made known to the 
vendees at the time of the sale, and that they expressly stipu- 
lated with the debtor that he was not to retain this money, but 
was to pay it over to these named creditors, whose claims are 
shown to have been honestly due. This payment is shown to 
have been faithfully made as was stipulated. If Duke, by way 
of preference, had transferred the goods to the three other 
named creditors, jointly with the appellees, in payment of their 
debts, and these three purchasers had afterwards sold their 
interest in the goods to appellees for the same sum of two 
thousand dollars in money, no one would say that any interest 
had been reserved, benefit secured, or secret trust created in 
Duke’s favor. Yet the present case is obviously, in substance, 
precisely the same as that, saving only the circuity of the 
transaction. If one is fraudulent, the other must be. This 
mere indirection could not remove the taint of fraud, were it 
present; for, as has been foreibly said, “the law so abhors 
fraud that it will not allow technical difficulties of any kind to 
interfere to prevent the success of justice and truth.”— Pogers 
v. Hadley, 32 L.. J Exch, 248. 

It is our opinion, that the payment of the money to the 
debtor by the appellees did not render the purchase fraudulent, 
in view of the fact that it was expressly agreed that it should 
be paid to the other bona fide creditors, and was so paid to 
them. There was no semblance of any locking up of the prop- 
erty from creditors, for the use of the debtor, nor one dollar's 
worth of benefit or profit retained by him. The creditors were 
no more hindered, defrauded, or delayed by the disposition of 
this money, than by that of the goods. A sale made with in- 
tent to make a lawful preference, under the facts in evidence, 
is not a fraudulent sale. 

There was no error in the rulings of the court touching this 
phase of the case. 

The iron safe would certainly fall within the descriptive 
phrase, * goods, wares, and merchandise,” as used in the bill of 
sale, and would pass to the purchasers, if such was the inten- 
tion of the contracting parties, as inferred from the surround- 
ing facts and circumstances. The charge given by the court 
at the request of the claimants, in effect, only announced this 
principle, and was properly given. 

We discover no error in the record, and the judgment must 
be affirmed. 

VoL. LXXVUII. 
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South & North Ala. Railroad Co. «v. 
Schafner. 


Action augatbnst Railroad Company, for Injury to Stock. 


lL. Suflictency of complaint, in averment of tine and place.—In an ac- 
tion against a railroad company, to recover damages for injuries to live 
stock caused by the defendant’s cars or locomotives, the complaint 
must allege with reasonable certainty ‘‘ the time when and the place 
where the killing or injury occurred ” (Code, § 1711); but, where the 
complaint does not show that the injury was caused by the defendant’s 
cars or locomotives, the statute does not apply, and a complaint as at 
common law is sufficient. 


Arvrrat from the Cireuit Court of Blount. 

Tried before the Hon. James AIKEN. 

This action was brought by John Schafner against the ap- 
pellant, a domestic corporation, and was commenced on the 
17th February, 1885. In the original complaint, the plaintiff 
claimed “one hundred dollars as damages for negligently kill- 
ing a valuable mule, the property of plaintiff, on the day 
of December, S842" and an amended complaint seems to have 
been filed, though it is not mentioned in any minute-entry or 
judgment, alleging that the injury occurred “on the Ist day of 
January, 1885.” The defendant demurred to the complaint, 
“because it does not show the time when the alleged injury 
occurred ;” and * because it does not allege the place where 
the alleged injury occurred.” The court overruled the de- 
murrer, and judgment on verdict was rendered for the plaiu- 
tiff. The overruling of the demurrer is the only matter as- 
signed as error. 


Haine & Lusk, for appellant. 


CLOPTON, J.—The only assignment of error relates to the 
overruling of a demurrer to the amended complaint. The as- 
signed causes of demurrer are, that the complaint does not al- 
lege the time or place, when and where the injury —— 
In Kust Tenn, Va. Ga. R. R. Co. v. Carloss, 77 Ala. 443, 
it was held, that where suit is instituted to recover ne yi 
to live stock or eattle of any kind, by locomotives or railroad 
cars in this State, the complaint must, under the statute, allege 
with reasonable certainty * the time when, and the place where 
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the killing or injury oceurred.” The ruling relates to a snit 
brought under the statute, which is, in terms, restricted to an 
injury eaused by /ocomotives or railroad cars. If the killing 
or injury is occasioned in any manner other than by a locomo- 
tive or cars, the statute is not applicable, and a complaint as at 
common law, without conforming to the requirements of the 
statute as to the averments of time and place, wiil be sutticient. 
The complaint does not allege that the mule was killed by the 
locomotive or cars of the defendant, and such is not a neces- 
sary implication. The demurrer was properly overruled on 
the causes assigned. 

Whether the plaintiff is entitled to recover, under the com- 
plaint as framed, if the evidence disclosed that the mule was 
in fact killed by the locomotive or cars, is a question not raised 
by the record, and which we do not decide. It does not appear 
from the record in what manner, or by what means, the killing 
occurred. 


Attirmed, 


Wooldridge v. Holmes. 


(rarnishment on Judgment. 


1. Garnishment against stockholder, as debtor of corporation.—aA stock- 
holder’s unpaid subscription for stock, for which he has given his note 
to the corporation, is a legal liability, on which an action of debt or 
indebitatus assumpsit may be maintained by the corporation ; and which 
may, therefore, be reached and subjected by garnishment at the suit of 
a creditor of the corporation. 

2. Name; transfer of note as collateral security.—lf a corporation 
transfers a stockholder’s note for his unpaid subscription, as collateral 
security for a loan of money, and, the lender becoming bankrupt, the 
debt and note are sold by his assignee in bankruptcy; the purchaser at 
the sale, having obtained a judgment against the corporation, may by 
garnishment subject the debt due by the stockholder, although he 
might also maintain an action on the note. 


Arrrat from the City Court of Montgomery. 

Tried before the Hon. Tros. M. Arrincron. 

The appellants in this case, Oscar Wooldridge and others, 
suing for the use of Hl. W. Clark, obtained a judgment in said 
City Court, at the February term, 1881, for $32,293.65, 
against the Masonic Temple Association, a private domestic 
corporation; and sued out process of garnishment against 
George B. Holmes and others, as the debtors of said ccrpora- 
tion. Wooldridge et a/. were the assignees in bankruptey of 

VoL. LXXVIII. 











1885. | OF ALABAMA. 
| Wooldridge v. Holmes. } 


Or 
Se 
i) 


the Southern Life Insurance Company, of Memphis, Tennes- 
see, Which had been adjudicated a bankrupt ; and they had re- 
covered a former judgment, as such assignees, against the 
Masonic Temple Association, on a debt for money loaned. This 
debt was evidenced by the notes of the Masonic Temple Associa- 
tion, executed under powers conferred by its charter; and the 
notes of said Holmesand others, given for their unpaid subserip- 
tions for stock, were also transferred as collateral security for the 
loan. Afterwards this judgment was sold, with the notes held 
as collateral security, by the assignees in bankruptey, and was 
bought by M. P. LeGrand, who sold and transferred them to 
said H. W. Clark; and this judgment was the cause of action 
on which the subsequent judgment was rendered. On_ these 
facts, the plaintiffs asked for judgment against the garnishee 
on his answer, which the court refused to grant; and an_ issue 
being formed betweeu the parties, the jury returned a verdict 
for the garnishee, under the charge of the court. The refasal 
to render judgment for the plaintiffs on the answer, and the 
judgment discharging the garnishee, are now assigned as error. 


a. Tompkins & Lonpon, for the appellants, cited Duval 
MeLoskey, 1) Ala. 108; Morawetz on Corp., $$ 575, 589, 
500: Jones on P ledges, SS 600, 663, 6S1: Ratlroad Co. v. 
y hitney, 39 Ala. 468: : Llawks v. Hincheliff, 17 Barb. 492: 
Bingham wv. Rushing, 5 Ala. 4038; Curry v. Woodward, 53 
Ala. 371: DeMony v. Johnson, 7 Ala. 51; Henry v. Murphy, 
54 Ala. 256; Ning vw. Elliott, 9S. & M. 428. 


Sayre & Graves, contra.—Clark had the possession of the 
notes, and such a legal title as would have maintained an action 
on them: and he can not collect them by process of garnish- 
ment. Th nderson v. Gold Lift Ins. C%., 72 Ala. 38: Jones v. 
Crews, 64 Ala. 368: Pussel/ v. Hester, 10 Ala. 535: Ware, 
Murphy & Co. v. Russell, 54 Ala. 48; Powell v. Henry, 27 Ala. 
612: Winslow v. Bracken, 57 Ala. 368; a prongs v. 
Mite Ie /1, 54+ Ala. 4109: ( ‘vlebrooke C Jol. Securities, $ S$ l, 90, 113, 
154. 


STONE, C. J.—The Masonic Temple Association, a corpo- 
ration, made sale of its capital stock, and Geo. B. Holmes be- 
came the purchaser of twenty shares, amounting to one thon- 
sand dollars. Payment for the shares was see sured by promis- 
sory notes, of which three remain unpaid, amounting to three 
hundred dollars, with interest. The Masonic Temple Associa- 
tion borrowed money from the Southern Life Insurance Com- 
pany of Memphis, Tennessee, another corporation, and, among 
other securities, placed Ilolmes’ notes in its custody, as collat- 
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eral security for the payment of the loan. The loan has never 
been repaid ; but, after exhausting other securities, a large bal- 
ance remains unpaid. The Southern Life Insurance Company 
was adjudged bankrupt, and Wooldridge and others were ap- 
pointed its assignees. Under a decree of the court in bank- 
ruptcy, the unpaid balance of the debt, together with the col- 
laterals, was sold, and one LL. became the purchaser. The 
paper evidences of the debt, and the said collateral securities, 
were turned over to him. He subsequently sold and trans- 
ferrred them to Il. W. Clark. Clark then brought suit in the 
names of the assignees, for his use, against the Masonic Temple 
Association, and recovered judgment for a large sum,—over 
thirty thousand dollars. Ile made the statutory affidavit, and 
sued ont process of garnishment against Ilolmes. The answer 
and other evidence show that Holmes still owes the notes, and 
that Clark held them under the circumstances disclosed above 
when the garnishment was sued ont, and when the trial was 
had in the City Court. The garnishee was discharged ; and 
the sule question is, whether, under the circumstances, the debt 
vf Holmes can be collected by garnishment in this suit. 

If there had been no hypothecation of the notes as collateral 
security by the Masonic Temple Association, there can be no 
question that garnishment would lie. Holmes clearly owes the 
debt ; it is a legal, not an equitable liability, and can be en- 
forced in an action of debt, of ¢adehitutus assumpsit.— Henry v. 
Murphy, 54 Ala. 246; Winslow ov. Bracken, 57 Ala. 363; 
Jones v. Crews, 04 Ala. 368: Llenderson v. Ala. Gold Lift Ins. 
(o., 72 Ala. 32; Drake on Attachment, $s 457, 463, 544. 

It can not be disputed, that, under our statute, which allows 
the beneficial owner of a contract for the payment of money 
to sue and recover in his own name, Clark could have main- 
tained an action on the Holmes notes.—Colebrooke on Collat- 
eral securities, $$ 1,90, 113,154. le had such lien on, and right 
to the notes and their proceeds, as that no one could deprive 
him of them, without paying the debt for which they stood 
pledged. From these undisputed postulates it is contended, 
that garnishment, or trustee process, as it is known in other 
States, can not reac or condemn the liability, as a debt due 
to the Masonic Temple Association. There are authorities 
which hold, that an attaching creditor can constitute himself 
trustee or garnishee, and condemn to the payment of his de- 
mand a debt due from himself to his debtor.— Lyman v. Wood, 
44 Verm. 113. We do not think them sound.— Belknap v. 
Gibbons, 13 Mete. 471: Braisdell v. Ladd, 14 N. Il. 120; 
Hoag v. Hoag, 55 N. UW. 172. 

But, does it follow from the principles above stated, that this 
suit can not be maintained? The ownership of collateral pa- 
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per, or of a chattel pledged, is not in the creditor. He holds 
them as the agent or trustee of his debtor, to be collected or 
utilized for the latter, in dise ‘charge of the principal debt, aud 
to be surrendered whenever such principal debt is paid. 
Hawks v. Hinchelitt, AT Barb. 492. He has but a lien upon 
them,and who besides himself has any interest in the assertion 
of that lien? In Swett v. Brown, 5 Pick. 178, the facts were, 
that Brown was indebted to Peirsons, and left the State. 
Peirsons’ agent attempted to obtain security, and did obtain 
possession of some of Brown's furniture, which he held, and 
claimed the right to hold, as security for Peirsons’ benefit. 
Swett thereupon sued Brown, and the agent who held the fur- 
niture was summoned and served as trustee,—corresponding to 
our process of garnishment. On the next day, the furniture 
Was attached at the suit of Peirsons, and taken from the pos- 
session of the agent, who had thus been sought to be charged 
as trustee, in Swett’s suit. It was contended for Peirsons, that 
his agent had first and rightfully acquired possession of the 
furniture, and that he had thereby acquired alien prior and 
paramount to that asserted by Swett. The court, Parker, C. 
J., held, that the agent did not obtain possession of the furni- 
ture from any one authorized to sarrender it. The court ad- 
ded: * But suppose him (the agent) to have acquired a lien on 
behalf of Peirsons, he was nevertheless liable to the process ; 
so that the plaintiffs attachment would hold, and then, upon 
the surrender of the lien, the attachment was disembarassed of 
the claim of Peirsons, whose subsequent attachment can not 
avail against that previously made by the plaintiff. The at- 
tachment of the furniture on the suit of Peirsons must be pre- 
sumed to have been made by consent of the respondent, and he 
thus relinquished the lien which he claims to he ave held by de- 
livery of the goods a as a pledge. 4 In Coble a . Nonemaker, 78 
Penn. St. 501, Coble held a chattel mortgage on merchandise, 
executed by one Eves, to secure payment tor the merchandise. 
Eves sold the merchandise to Nonemaker, who gave his note 
for the purchase-money. Nonemaker, when he made the pur- 
chase, knew of the debt to Coble, and of the mortgage to  se- 
cure its payment. Coble attached, and summoned Nonemaker 
as trustee or garnishee. It was held the action would lie. The 
court, after remarking that, “ undoubtedly, the most obvious 
re — of the plaintiff would have been an action of replevin,” 
said: “It can not be questioned, that the plaintiff could have 
maintained this forei ‘ign attachment, if the effort to transfer the 
title had not been attempted. Ie could have waived the right 
to seize and sell the goods, which the mortgage conferred.” 

The case of Whittaker v. Sumner, 20 Pick. 399, was as follows : 
Property was placed in pledge as security for adebt due. The 
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pledgor afterwards conveyed the property by assignment to an- 
other. Of course, the assignee took subject to the pledge, and 
could only acquire an absolute title to the property by redeem- 
ing the pledge. At this stage an attachment was sued out by 
a stranger, and the property being pointed out by the pledgee, 
it was seized under the attachment. The assignee thereupon 
sued for the conversion of the property, and it was contended 
in defense that the pledgee had paramount right to the posses- 
sion, until the debt, for the security of which it had been 
pledged, was paid. The defense was disallowed, the court 
holding that, although the assignee acquired by the assignment 
only a  qualitied right to the property, subject to the ‘pledge, 
yet, when the property was pointed out for levy by the pledgee, 
he thereby waived and forfeited his lien, and the assignment 
took effect as a transfer of a complete title. 

As we have shown above, Clark had the right to sue on the 
Holmes notes, by virtue of his possession and the interest he 
had in their collection and proceeds. They were not abso- 
lutely his property. He had but a lien on them. When col- 
lected, their proceeds were to go in exoneration, pro tanto, of 
the Masonic Temple’s indebtedness, now the property of 
Clark. So far as any right disclosed by this record informs 
us, no one except Clark is interested in enforcing the lien. 
Without approving all that is said in the authorities collated 
above, we may safely assume that Clark had the unquestioned 
right, if he chose to take the risk, of waiving his lien on the 
notes, and proceeding for their condemnation as debts due to 
the Masonic Temple Association. Ile thereby neither in- 
creased nor varied the nature or extent of [lolmes’ liability. 
He only exposed himself to the possibility of an intervening 
lien or transfer, which would dominate his attachment lien. 
None such is asserted. And Holmes, paying in the gar- 
nishment suit, will be no more exposed to a second suit or 
recovery, than if he paid voluntarily, or in an ordinary suit on 
the note. One recovery and collection by Clark, even in gar- 
nishment, will bar any suit he might bring on the notes. 

To illustrate our views, suppose the Ilolmes notes had been 
held in pledge, sr as collaterals, by an outside party, and 
ITolmes, answering as garnishee, had disclosed the fact that he 
had been notified of such holding. Clark would have had the 
right, under our statutes, to have notice issued and served on 
such outside claimant, requiring him to come in and contest 
the dona fides of the transfer. Being so notified, suppose the 
avouched transferree failed to come in and assert his claim. 
The result would necessarily be a judgment against the gar- 
nishee. Why? Because the garnishee is shown to be in- 
debted in that form which will maintain debt, or ‘ndebitatus 
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assuinpsit ; the debt has been due and payable to the defend- 
ant in judgment or attachment, and no outsider asserts claim 
to the ownership of the demand. Is it not equally clear, in 
this case, that Holmes owes a debt which, in form, will main- 
tain debt or ¢ndebitatus assumpsit ; that in its origin it was 
due to the Masonic Temple Association, and that no outsider 
has asserted, or can assert ownership of said demand ¢ 

On the facts shown in this record, judgment should have 
been given against the garnishee. 

Reversed and remanded. 


CLorron, J., not sitting. 


MecAbee v. Parker. 
Attachment Suit ¢ Judgment hy Default. 


1 Pr sumption as to defendant's residence, in support of officer's 
return.—To support a judgment by default, in an action commenced 
by attachment, which is levied on land, if the sheriff’s return states 
that he left notice in writing of the levy at the residence of the defend- 
ant (Code, § 3260), it will be presumed that the defendant resided in 
the county, although the record does not aflirmatively show it. 

ae Variance between aflidavit and complaint, as to amount of debt. 
A variance between the affidavit and attachment and the complaint, as 
to the amount of the plaintiffs debt, can probably be taken advantage 
of only by plea in abatement; and it is not available on error, after 
judgment by default. . 

a Intervention of third persons as partie s.—Third persons, acquiring 
an interest in the property attached pendente lite, are neither necessary 
hor proper parties to the suit; and they can not claim the right to in- 
tervene for the protection of their interests, by moving a dissolution of 
the attachment, or a discharge of the levy. 

4. Same: errors not prejudicial fo appe Nant; when bill of erceptions 
is necessary.—The defendant in attachment can not complain of the 
refusal to allow third persons to intervene as parties, since he can not 
he prejudiced by such refusal; nor is the refusal revisable on error or 
appeal, unless duly excepted to. 


Arreat from the Cireuit Court of Blount. 

Tried before the Ilon. James Alken. 

This action was commenced by attachment, sued out by 
W. PP. Parker, on the 16th February, J885, on the ground 
that the defendant, 4. A. MeAbee, secreted himself so that 
the ordinary process of law could not be served on him. The 
sheriff returned the attachment, February 17th, * Executed 
this day, for want of personal property, by levying this writ 
upon the following lands,” describing them, “as the property 
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of said defendant, and gave him notice thereof in writing left 
at his residence.” In the affidavit for the attachment, the 
plaintiff claimed as his debt “the sum of S85, and also the 
sum of $125, due on the Ist December, 1885 :° and a special 
affidavit was also made, which stated that the suit was * insti- 
tuted on two certain promissory notes under seal, both dated 
February %th, 884: and that said A. A. MeAbee, in both of 
said notes, waived his right of exemptions as to personal prop- 
erty under the constitution and laws of Alabama.” At the 
April term, 1886, a complaint was filed, in which the plaintiff 
claimed $310, as due by three promissory notes, which were 
particularly described, and alleged a waiver in each of the 
right of exemption as to personal propertv. At the same 
term, on the 15th April, a judgment by default was rendered 
for $345, besides costs; the execution was ordered to issne 
indorsed with a waiver of all exemptions, and a venditions 
exponds was ordered for the sale of the lands levied. The 
judgment-entry recites, also, that C. F. Hamill appeared, and 
suggested to the court that he and Wim. Copeland, “since the 
suing out of said attachment, have become interested in the 
160 acres of land first described in the levy, which was, at the 
time of the suing out and levy of said attachment, the home- 
stead of said defendant in attachment, who actually resided on 
said land; and that said defendant has, since said levy, tiled 
his schedule and claim of exemption to said land as his home- 
stead ;* and he thereupon asked that they be allowed to inter- 
vene as parties, “for the purpose of propounding their respeet- 
ive interests in and to said land, and contesting plaintiff's 
right te an order of sale thereof.” On objection by the 
plaintiff, the court overruled and refused this application. 
The appeal is sued out by MeAbee, who assigns the following 
as errors in the judgment: Ist, that notice of the levy was 
not given as required by law; 2d, that the complaint is a 
departure from the affidavit and attachment; 3d, that the 
court ought to have allowed Hamill and Copeland to intervene 
as parties. 


Hanmi & Lusk, for appellant, cited Brinsweld v. Austin, 
39 Ala. 227; Dow v. Whitman & Owsley, 36 Ala. 604; Mar- 
shall & MeLeod v. White, 6 Porter, 551: Clark v. Spence ?, 
75 Ala. 49. 


Warts & Son, contra, cited Letondal v. Huquenin, 26 Ala. 
552: Lucas v. Brooks & Goodwin, 6 Ala. 831; Clark v. 
Gary, 11 Ala. 98; Jordan v. Hazzard, 10 Ala. 221; Gill v. 
Downs, 26 Ala. 670; Coekrell v. MeGraw, 33 Ala. 526; 
Hadley v. Bryan, 58 Ala. 139; Ritch v. Thornton, 69 Ala. 
473: Walker v. Jones, 23 Ala. 448. 
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SOMERVILLE, J.—The suit is one commenced by attach- 
ment, which was levied on certain described lands of the de- 
fendant, and the judgment taken in the cause was by default. 

1. The first objection urged is, that the record fails to show 
that the defendant resided in the county of Blount, and that 
the judgment can not be supported in the absence of this 
aftirmative showing by the sheriff’s return. Section 3260. of 
the Code of 1876 provides, that notice of the levy of the at- 
tachment shall be given by the officer making the levy, by 
leaving a written notice at the residence of the defendant, if he 
is resident of the county. The return of the sheriff shows that 
he gave the requisite notice, in writing, left at the residence of 
the defendant. The presumption is always in favor of the cor- 
rectness of an officer’s return, unless inconsistent with the man- 
ifest probabilities of the case.—Best on Ev. (Morgan's ed.), 
$359. This is generally a rule of convenience, and often one 
of necessity, and is based on the reasonable presumption, that 
a sworn officer of the. law has rightly discharged his duty. 
Drake on Attach. (6th ed.), $210: Clark v. Gray. 11 Ala. 98; 
Ning v. Bucks, WV Ala. 217. Upon the same principle that 
the court will assume that property levied on belongs to the 
defendant, though not so expressly aflirmed in the ofticer’s re- 
turn, it will likewise assume that the defendant was a resident 
of the county, in order that the levy may be sustained, and the 
judgment supported.-—1 Brick. Dig. p. 161, $ 94. This is not 
in conflict with the principle settled in Brinspield v. Austin, 
39 Ala. 227, where it is held that, to sustain a judgment by 
default against a non-resident, commenced by attachment, the 
record must affirmatively show publication was made as re- 
quired by statute in such cases. No return of a_ sheriff, or 
other sworn officer, was involved as to its verity in the latter 
case. The assignment of error based on this supposed defect 
is not well taken. 

2. The variance between the amount of the debt claimed 
in the affidavit, and that stated in the complaint, can not be 
raised on appeal for the first time in this court. It could prob- 
ably be raised only by plea in abatement in the primary court,— 
a mode shown not to have been resorted to in this case. 
Wright v. Snedicor, 46° Ala. 92, and cases cited; Odom v. 
Shackleford, 44 Ala. 331: LPoherts vo Burke, 6 Ala. 348; 
Drake on Attach. (Sth ed.), $ 36. 

3. Lt would seem, even were the point properly raised, that 
there was no error in refusing to allow Hamill and Copeland, 
who were strangers to this proceeding, to intervene for the 
purpose of protecting any interest which they may have ac- 
quired pendente lite in the land levied on by attachment. Their 
rights, if any, were acquired after the levy of the attachment, 
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and they were neither proper nor necessary parties to the suit. 
The rule seems to be settled, that mere strangers, who are 
neither parties to the suit, nor privies to the process, can not 
intervene in attachment proceedings, to move a dissolution or 
—— of the levy, or to interpose other like defense. ew 
» Combray, 47 Ala. 185: Pea v. Longstreet, 54 Ala. 29 
4. But, however this may be, the defendant in att: <a 
was not prejudiced by the action of the court in refusing to 
allow these strangers to intervene, and can base no assignment 
of error on it. The point, moreover, could be presented only 
by bill of exceptions, and there is none in the record. 
Judgment attirmed. 


The State v. Houston. 
Action on Official Bond of Taa-Collector. 


1. Tas-collector’s liability on bond, under statutory provisions.—The 
statutory provisions prescribing the duties of tax-collectors, requiring 
them to pay into the treasury the moneys collected as taxes in funds of 
the same character as received, and prohibiting their use or conversion 
of the moneys collected (Code, §§ 414, 503, 4265, 4275), are not recon- 
cilable with the theory that the collector is a debtor, and liable abso- 
lutely for the public moneys collected, and show that he occupies a 
relation analogous to that of bailee; yet not of an ordinary bailee for 
hire, but, on considerations of public policy, charged with the highest 
degree of care and diligence—such as a very cautious and prudent man 
exercises in respect to the most important matters. 

2. Same; loss by robbery.—tf the collector, having exercised the 
highest degree of care, diligence and vigilance to prevent loss, is robbed 
of the public moneys by irresistble force, which he could not have fore- 
seen or guarded against, this constitutes a good defense to an action on 
his official bond; but, if the money of which he was robbed was not the 
same money which he had collected, or if he had committed an official 
default by his failure to pay the money into the treasury as by law re- 
quired, such robbery would be no defense. 

3. Same ; monthly payments into treasury, and excuse for not making 
In requiring the tax-collector to make monthly payments into the treas- 
ury; it is not contenplated that he shall carry it to the capital in person ; 
hence, his personal illness, disabling him to travel, does not excuse his 
default, vo he was thereby prevented from providing for the safe 
transmission of the money. 

4. Same; making payments to county superintendent.—It is the duty 
of the tax-collector, having to pay a warrant to the county superin- 
tendent, either to carry or to send the money to the county-site, where 
the superintendent kept his office; but, if he carried more than the sum 


“necessary to pay the warrant, he would be guilty of negligence. 


5. Declarations of party as evidence for him.—The declarations of the 
tax-collector, detailing the circumstances of his robbery, not constitu- 
ting a part of the res gest, are not competent evidence for him and his 
sureties, when sued on his official bond. 
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6. To what witness may testify.—A-witness may testify to a person’s 
appearance, as ‘VWe looked excited ;’’ but not to the impression made 
on his own mind, as “He impressed me with the belief that his robbery 
was real.”’ 

7. General objection to evidence, part of which is adinissible.—A general 
objection to evidence, a part of which is admissible, may be overruled 
entirely. 

Arrra. from the Cireuit Court of Lawrence. 

Tried before the Hon. H. C. Speaker. 

This action was brought in the name of the State of Ala- 
bama, against Samuel D. Ilouston and the sureties on his 
official bond as tax-collector of Lawrence county; and was 
commenced on the #th November, 1883. The bond was in 
the penal sum of 820,000, dated and approved August 19th, 
1882, and conditioned as follows: ‘The condition of the 
above obligation is such, that whereas the above-bound 8. D. 
Houston has been required to give new bond as tax-collector of 
said county, and has executed this as such new bond; now, if 
the said Samuel LD. Houston shall faithfully discharge the du- 
ties of such oftice during the time he continues therein, or dis- 
charges any of the duties thereof, then the above obligation to 
be void.” The complaint set out the bond, and alleged as ¢ 
breach that, after its execution and approval, said Houston 
collected, of the taxes for the year 1882, the sum of $3,305.05, 
which he failed and neglected to pay over or account for; and 
claimed this sum, with interest from the Ist May, 1883. The 
defendants pleaded performance of the condition of the bond, 
nil debet, and a special plea averring that the collector was 
robbed of the money by violence and@irresistible force. A 
demurrer was interposed to the special plea, but was overruled ; 
and the cause was tried on issue joined on all of the pleas. 

As to the circumstances attending the robbery, said Houston, 
testifying as a witness for the defendants on the trial, stated 
that, on the afternoon of February 13th, 1883, between two and 
three o'clock, he started from Courtland, on horseback, to go 
to Moulton, the county-site, for the purpose of paying to the 
county superintendent the balance due on a warrant drawn in 
his favor by the State Auditor; that he went alone, and un- 
armed, carrying about $4,500 inclosed in several envelopes, 
some of them in the inside breast-pockets of his coat, and two 
(containing $1,000) in his boot-legs ; * that while he was riding 
along the public road on the mountain, about six miles from 
Courtland, as he ascended a slight elevation in the road, he 
saw a man about fifty yards in advance of him, walking near 
the side of the road in the same direction he was going; that 
when he had approached within a few steps, the man suddenly 
wheeled around, attempted to seize the bridle of his horse with 
his left hand, and presented a pistol with his right; that wit- 
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ness then discovered the man’s face was covered with a black 
mask, and his person with a gum or rubber overcoat ; that his 
horse reared up, almost throwing him, and his assailant com- 
manded him to dismount; that his assailant, as witness dis- 
mounted, put his pistol in his left outside pocket, and proceeded 
to search witness for arms, and, finding that he had none, first 
took out of witness’ side pocket the packet of mortgages,” 
which he was carrying to Moulton for one Pippen for record, 
“and threw it on the ground, after biting off the end of the 
envelope, and then took ont the packages containing $3,315, 
which he broke open, and, mounting witness’ horse, rode 
away ;” and that he, witness, then walked to the house of one 
Walker, about a mile or more distant, and got Walker to earry 
him to [Hillsboro. Tle stated, also, that the warrant in favor of 
the county superintendent was drawn in October, 1882, and 
was for 84,700, but only about 82,700 was unpaid; that the 
money which he earried, or most of it, was collected in’ Jann- 
ary, 1883; and that he had made no monthly report of the 
taxes collected in January, because he had been sick for several 
weeks, and unable to attend to his business. 

Said Walker, being examined as a witness for the defendants, 
was allowed to testify, against the objection of the plaintiff, 
that Ilouston, on arriving at his house, * told him he had been 
robbed about a mile and a half from there, and wanted to go 
to Hillsboro, so that he could telegraph up and down the. rail- 
road, and try to have the robber caught ;" and to the admission 
of this evidence the plaintiff excepted. The witness was 
allowed to state, also, against the objection of the plaintiff, 
“that Houston looked very much excited and disordered when 
he arrived at his house, and impressed him with the belief that 
his robbery was real; to all of which the plaintiff excepted.” 
A. W. Bailey, who kept a hotel at Hillsboro, * was allowed to 
testify, against the objection of the plaintiff, that Houston, 
when he arrived at Ins hotel on the night of February 13th, 
told him he had been robbed, and pulled a package out of his 


boot-leg, saying there was $1,000 he had saved ; and to the ad- 
mission of this evidence the plaintiff duly excepted. Said 
witness further stated, against the objection of the plaintiff, 
that said Houston looked very much prostrated, and impressed 
him with the belief that his robbery was real; to all of which 
plaintiff excepted.” There were other exceptions to evidence, 
but they require no notice. 

The plaintiff requested the court to instruct the jury as fol- 
lows: (1.) “ The measure of the liability of a tax-collector is 
his bond.; and if he collects money as taxes, and fails to pay it 
over as required by law, he and the sureties on his bond are 
liable for it, notwithstanding he has been robbed of it.” 
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(2.) “If the jury believe, from the evidence, that said 
ITouston, as tax-colleetor of Lawrence county, collected $3,305 
on the taxes of the year 1882, which he failed to pay over to 
the State as by law required, then he and the sureties on his 
hond would be liable for it, with interest from the time he 
ought to hi ave paid it over, notwithstanding he may have been 
robbed of it.” (3.) “If the jury believe the evidence in this 
case, they must find for the plaintiff, for the amount of money 
which Houston, as tax-collector, collected for the year 1882, 
and failed to pay over to the State, with interest from May 
Ist, 1883." The court refused each of these charges, and the 
plaintiff excepted, 

The court gave, at the instance of the defendants, the follow- 
ing with other charges: (1.) “If the jury beiieve, from the 
evidence, that said Houston left the town of Courtland, for the 
purpose of going to Moulton, the county-site, to pay over to 
the county superintendent the money sued for ; and that while 
travelling the public highway, between Courtland and Moulton, 
he was suddenly beset by some unknown man, and violently 
robbed of the money ; and that said robbery was not occasioned 
by any fault, procurement, or negligence of the said Houston, 
—then they must find for the defendants.” (2.) “If the jury 
believe, from the evidence, that Hlouston’s failure to pay over 
the money in suit by the last Saturday in January was due to 
severe sickness, rendering him unable to travel and attend to 
business, he was guilty of no default in thus failing to make 
said settlement on that day.” To each of these charges as 
given the plaintiff excepted. 

The rulings of the court on the pleadings and evidence, the 
charges given, and the refusal of the charges asked, are now 
assigned as error. 


Thos. N. MeCrenran, pines ee and W. P. Curr- 
woop, for the appellant.—(1.) A tax-colleetor, or other receiver 
of ‘neg moneys, does not st: foe in the position of an ordinary 
bailee, but the condition of his bond i imposes on him an abso- 
lute obligation to make payment as and when required by law; 
and on considerations of public policy, neither larceny, embex- 
zlement, nor robbery under any circumstances, can excuse his 
default. This is the rule laid down by the most approved text- 
writers and adjudged cases, though some respect: ig snthorities 
to the contr: ary may be found. lnited States v. Prescott, 
3 Llow: ard, 560: Boyd nv. lnited States, 13 Wallace, iy & 
United States v. Morgan, 11 Iloward, 580; United States 
v. Dashiel, 4+ Wallace. 182: / nited States v. Neehler. 9 Wal- 
- , 83; Bevans v. United ates, 13 Wallace, 56: The State 

» Powell, 29 Amer. Rep. 512; State v. Moore, 41 Amer. Rep. 
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322: Murfree on Official Bonds, § 464. See. also, Me Bride 
v. The State, 76 Ala. 51; Stute v. Lott, 69 Ala. 147; Timber- 
lake v. Brewer, 59 Ala. 10%. (2.) If the colleetor occupied 
the position of a bailee at all, it was that of a bailee of whom 
the highest degree of care and diligence is exacted, as of a 
common carrier, who is not exensed for the loss of goods by 
robbery.—2 Kent’s Com. 778; Boon & Co. v. St. Belfust, 
40 Ala. 184; 41 Ala. 50.) The statute requiring the tax- 
collector to pay into the treasury the identical funds received, 
was not intended to lessen the degree of his liability, nor to 
change his relation towards the State: but was enacted to 
guard against a temporary evil, and to. prevent speculation in 
depreciated currency. (3.) If robbery can be admitted as a 
defense or excuse under any circumstances, it certainly ean not 
be when it is shown, as here, that the collector was already in 
default, by his failure to make monthly reports, and pay over 
the money as required by law.—Fulls v. Weisinger, 11 Ala. 
S04; Glover v. Taylor, 41 Ala. 1245 Verwsom vo. Thornton, 
66 Ala. 311: Bevans v». United States, 13 Wallace, 56. 
(4.) The declarations of Houston to Walker and Bailey, as to 
the alleged robbery, not being a part of the ves geste, were not 
admissible evidence for the defendants.— oss v. The State, 
62 Ala. 224; Birdsong e. The State 47 Ala. 68: Burns 
wv. The State, 49 Ala. 370. (5.) Nor was it permissible for the 
Witnesses to state that he seemed very much excited and pros- 
trated, and impressed them with a belief that the robbery had 
actually oceurred.—-Johnson v. The State, 17 Ala. 618: Gas- 
senheimer v. The State, 52 Ala. 313. 


R. O. Prekerr, and Emmer O'Nerar, contra.—(1.) The con- 
dition of a tax-collector’s bond does not impose on him the ob- 
ligation to pay absolutely, and at all events, the public moneys 
which come to his hands; nor is he the debtor of the State, 
bound to pay at all hazards, and having the right to pay in any 
kind of funds. <A creditor could not reach and subject the 
funds standing in his name as tax-collector, nor would they 
pass as assets to his personal representative. His liability is 
that of a bailee for hire, and he is not responsible for a loss by 
robbery, or other overruling necessity.—(nited States v. 
Thomas, 15 Wallace, 352: Cumberland v. Pennell, €9 Maine, 
357, or 31 Amer. Rep. 284; Bank of Huntsville v. Hill, 
1 Stew. 201; York County v. Watson, 40 Amer. Rep. 675; 
Glenn v. United States. 4 Court of Claims Rep. 501; Wahittle- 

‘sey v. United States, 5 1h. 452; Malone v. United States, 
5 Ib. 486; Christian v. United States, 7 1b. 4831; Reynolds 
v. United States, 15 1b. 314; Browning v. Hansford, 5 Hill, 
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N.Y. 591. (2.) There is no error in the rulings on evidence. 
Clark’s Manual Crim. Law, $§ 763-4; 12 Ga. 293; 1 Leach, 139. 


CLOPTON, J.—In United States v. Prescott, 3 How. 578, 
the action was brought against the principal obligor and his 
sureties, on a bond given for the faithful performance of his 
dutics as receiver of public moneys. In the condition of the 
bon] there was an express stipulation, that the receiver should 
well, truly and faithfully keep safely, without loaning or using, 
all moneys collected or received by him, until ordered to pay 
them out by the proper department or officer, and, when so 
ordered, payment should be promptly made. The defense 
pleaded was, that the money had been stolen from the posses- 
sion of the receiver, without fault or negligence on his part, 
and that he used ordinary care and diligence in keeping the 
money, and preventing it from being stolen. The court held, 
that it was not a case of bailment, and, consequently, the law of 
bailment did not apply; that the liability of the receiver 
arose out of his official bond, and principles founded on 
public policy; and that the defense is not within the condi- 
tion of the bond. Itis said: “The obligation to keep safely 
the public money is absolute, without any condition, express 
or implied ; and nothing but the payment of it, when required, 
can discharge the’ bond.” The same ruling was substantially 
repeated in the following cases: United States v. Dashiel, 4 
Wall. 182; (United States v. Morgan, 11 Wow. 154; United 
States v. Neehler, 9 Wall. 83; Boyden v. United States, 13 
Wall. 17; and it has been followed, with perhaps some saree 
terial modifications, by several of the State courts: //albert 1 
Martin County, 22 Ind. 125 ; Muzzy v. Shattuck, 1 Denio, 233 
State v. Harper, 6 Ohio St. 609; County of Redwood v. Tower, 
28 Minn. 45; State v. Moore, 74 Mo. 413; 41 Amer. Rep. : 322. 
In United States v. Thomas, 15 Wall. 337, the suit was on 
the ofticial bond of the surveyor of customs for the port of 
Nashville. The defense was, that the moneys in question were 
seized by the Confederate authorities by the use of force, which 
the surveyor was unable to resist, and against his will. It was 
held, that a public officer, having the custody of property in 
his official capacity, is a bailee, and the rules’ which grow out 
of that relation are applicable in the absence of legislation ; but 
by the acts of Congress a more stringent accountability is ex- 
acted, the measure of which is found in the condition of the 
bond, that requires the payment of moneys in their custody, as 
and when directed, and the performance ‘of which can only be 
excused by an overruling necessity. Such officers are said to 
be, under the statutes, * special bailees, subject to special obli- 
gations.” The rule, that nothing but performance can dis- 
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charge the obligation of the bond, was repudiated. In Cum- 
lostend uv. Pennell, 69 Me. 357 (31 Amer. Rep. 284), the de 
fense to a suit on the official bond of a county treasurer was, 
that he was suddenly beset and overpowered by robbers, who 
took and carried away the money, for the recovery of which 
the action was brought. After reviewing the various cases, 
Virgin, J., says: “Our conclusion therefore is, that the treasn- 
rer’s degree of responsibility was simply that which the com- 
mon law imposed upon him ; that the statute of this State did 
not extend nor enlarge it; that his official bond does not  in- 
crease his responsibility, but simply affords security for the 
performance of his legal obligations ; that if, without fault or 
negligence on his part, the county treasurer is violently robbed 
of money belonging to. the county, it is a valid defense, pro 
tunto, to an action upon his official bond.” The condition of 
the bond was, * shall well and faithfully attend to the duties of 
said office, and perform all things required by said office to be 
performed,” during his term of office. A similar ruling was 
made in ork County v. Watson, 40 Amer. Re ap. OFd. 

An analysis of the various cases will show, that in some of 
them the decision turns on the principle, that a public ofticer, 
on the receipt of public money, under the statutes, becomes a 
debtor, and that he and his sureties, by the bond, are abso- 
lutely liable for the money, as for a debt.—//ancoch ev. [Haz- 
zard, 12 Cush. 112; Muzzy v. Shattuck, supra. In some 
others, the decisions rest on the construction of the bond. as a 
special contract, enlarging the liability of the officer by stipula- 
tions to pay without exe eption or qualification ; ; and on the rule. 
that in such case, if performance is possible at the time of the 
making of the contract, the condition must be performed, un- 
less rendered impossible by the act of God, or by the law, or 
by the obligee. 

The present suit is brought by the State, on the official 
bond of a tax-collector, to recover money collected by him, 
which he has failed to pay over. The defense pleaded is, that 
the tax-collector was robbed of the money sued for, without 
fault or neglect on his part. The question of the validity of 
such defense, in the case of a public officer, comes before the 
court for the first time. Its decision involves the considera- 
tion and ascertainment of the relation which a  tax-colleetor 
sustains to the State in respect to taxes collected by him, and 
of the measure of his liability, as established by the statutes. 
and as found in the condition of his bond ; the inquiry keeping 
in view considerations of public policy. The statute makes it 
the duty of the tax-colleetor to pay to the proper receiving 
ofticers the identical money collected in payment of taxes. The 


failure to pay over, under oath, all moneys collected, in’ the 
VoL. LXXvul. 











1885. | OF ALABAMA. 583 
[The State v. Houston. } 

same charaeter of funds which he receives, is declared to be a 
misdemeanor; and the conversion of any of the revenues of 
the State, knowingly, to his own use, or to the use of any 
other person, is made a felony.—Code of 1876, $s 414, 503, 
4265, 4275. These statutory provisions are irreconcilable with 
the theory, that the tax-collector becomes, on the receipt of the 
public revenues, a debtor, and liable as such. The money re- 
ceived for State taxes is the money of the State, and any per- 
son receiving it from the officer, for any purpose not author- 
ized by law, with notice of its character, is liable therefor. 
Under the provisions of the statutes, the relation of tax-collee- 
tors, in respect to the public money, is analogous to that of 
bailees. As said in (nited States v. Thomas, supra, “to call 
them anything else, when they are expressly forbidden to 
touch or use the public money except as directed, would be an 
abuse of terms.” At common law, the general rule is, that a 
bailee is exonerated from liability, if the subject of bailment is 
lost by inevitable casualty, or by an irresistible force, when he 
has exercised ordinary care to prevent loss or accident. 

The tax-collector is required, before entering upon the du- 
ties of his office, to executea bond with sureties, for double the 
probable amount of taxes at any one time in his hands, with 
condition to perform all the duties of his office, which are or 
may be required by law.—-Code, § 403. In Walker v. Brit. & 
Guar, Asso., 1S Ad. & El, N.S. 277, the action was on the 
bond of a treasurer of a Benefit Building Society, conditioned 
that he will faithfully discharge the duties of treasurer, duly 
obey the direction of the trustees in relation -to such duties, 
and punctually account for all money, bills, notes, securities, 
goods and chattels, which he shall receive as such treasurer ; 
being also bound, by the rules of the society, to pay over ina 
given time the same moneys which he received. It was held, 
that he did not violate his obligation, if, after receiving moneys, 
and before he has an opportunity of paying them over, he is 
robbed by irresistible violence, without fault of his own. It 
was contended, that as soon as the treasurer received any money, 
he eo ‘nstanti became a debtor to the society. Lord Campbell 
said: * We think this must be contined to such moneys re- 
ceived by him as he might use as his own, he being at liberty 
to pay the debt with other moneys. He can not, in respect te 
one receipt by him as treasurer, be considered at the same time 
as bailee of specitic, ear-marked moneys, and a debtor to the 
suine amount, with the power of discharging his engagement 
by payment of an equivalent sum from any source, or in any 
denomination of coin, or in any paper securities which pass as 
cash.” In Plan. & Mer. Bank v. Hill, 1 Stew. 201, it was 
held, in a suit on the bond of a cashier of a bank, with condi- 
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tion that he shall with fidelity, punctuality and attention, to 
the best of his skill, judgment, and ability, conduct himself in 
his office, well and truly discharging all its duties, and safely 
and securely keeping all moneys deposited in his hands, and 
funding and paying over thesame when properly required, 
that he and his sureties are not chargeable for loss by robbery. 
These are cases of otticers of private corporations ; but they are 
important, as establishing that bonds with such conditions and 
stipulations do not impose absolute and unqualified liability. 
We are unable to discover any substantial reason, why the 
same rule of construction is not applicable to the bonds of pub- 
lic officers, having substantially the same or more general con- 
ditions. 

The condition of the bond sued on is not expressed in the 
words of the statute, but the legal effect is substantially the 
same. ‘ The real intent of the official bond, expressed in the 
few words in which the statute requires the condition to be 
written, is, that the collector will with fidelity, skill, and dili- 
gence, perform the duties of the oftice, and keep inviolable the 
trusts reposed in him.”’—<Atate v. Lott, 69 Ala. 147. While 
the bond is not an agreement to pay over the moneys at all 
events, its obligations, when considered in connection with the 
correlative statutory provisions, is more than a mere security 


.that the duties of the oftice will be performed with the degree 


of eare and diligence required of an ordinary bailee for hire. 
The manifest intention of the statutes, providing for the col- 
lection of the taxes and safe-keeping of the money, imposing 
penalties for its unauthorized use, and for a failure to make 
returns and pay over as and when required by law, and _ re- 
quiring bond with sureties for the faithful performance of their 
duties, is to hold tax-colleetors to a very strict accountability. 
While the bond may be regarded as a special contract, it does 
not undertake to define or prescribe what is a faithful dis- 
charge of duties. It is a special contract, guaranteeing the 
faithful performance of duty, as fixed and measured by the 
law. The perception of the degree of responsibility will be 
contracted and inadequate, if restricted within the limits of the 
law of ordinary bailment, to the exclusion of considerations of 
the peculiar position of the collector as a public officer. Se- 
lected by the elective or appointing power, the law devolves on 
the tax-collector duties to be performed, and trusts to be exe- 
cuted, which materially affect the public weal and the due ad- 
ministration of government. The degree of care and vigilance 


‘exacted should be regarded as commensurate with the impor- 


tance of the duties, and the urgency. of the demand and exi- 
gency of prompt and faithful discharge. 
VoL, LXXVull. 
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From the course and character of the legislation, construed 
on principles of public policy, the only reasonable inference 
is, that it was the intention to exact of officers charged with 
collecting, keeping, and paying over the publie revenue, the 
highest care, vigilance and diligence known to the law, such as 
a very prudent ‘and cautious man exercises in respect to the 
most important matters. Onur conclusion is, that, while the 
official bond does not impose absolute and unconditional liabil- 
‘ity, the statutory provisions, and considerations of public 
policy, enlarge the degree of responsibility beyond that of a 
mere bailee for hire; and if, having observed the highest care, 

vigilance, and diligence to prevent loss, the collector 1s robbed 
of money belonging to the State by irresistible force, it consti- 
tutes a valid defense to an action on his bond for the recovery 
of such money. Wes Say money he Jonging to the State, for, if 
it appears that the specific funds rec ‘eived by the collector have 
been used or changed for any unauthorized purpose, he be- 
‘comes co instanti a debtor, and he and his sureties are bound to 
absulute payment, as for a debt. In such case, subsequent 
robbery of mouey substituted for the amount misused, is no 
defense. The robbery must be of money, the property of the 
State. We purposely limit the decision to the case of irresist- 
ible foree. 

The collector can not be said to be without fault or neglect, 
if there has been previously an omission, without exonerating 
cause, to discharge any duty, the performance of which, as and 
when required, would have prevented the money from being 
subject to lose by robbery. If there was such failure of duty, 
the condition of the bond was then broken, and such default of 
the collector, co-operating with the robbery, contributed to the 
loss of the money.— Bevuns v. United States, 13° Wall. 56; 
Halliburton v. United States, 13 1b.63. The warrant in favor 
of the county superintendent of education, to pay which the 
collector was taking the money when he was robbed, had been 
drawn, and in the hands of the superintendent, since the pre- 
vious October. It was the duty of the collector to pay the 
warrant, as and whenever he received money legally applica- 
ble to its payment. Moreover, the collector. is “required, by 
the last Saturday in each and every month, to pay the State 
treasurer all the taxes due to the State; and a failure to do 
so, Without good and sufficient cause, to be decided by the gov- 
ernor, subjects him to suspension from the further perform. 
ance of the duties of his oftice.—Code, § 418. No decision 
was made by the governor, and, in consequence, it is unneces- 
sary to consider the effeet of such decision, if one had been 
made. The poliey of requiring monthly payments is, that the 
State may promptly receive funds to meet current demands, 
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and its financial engagements, and to prevent the aceumula- 
tion, at any one time, of a large sum in the hands of the tax- 
collectors, which might tempt to conversion or embezzlement, 
The evidence tends to show, that an amount of money, exceed- 
ing the sum of which he was robbed, was in the safe in which 
it was kept, prior to and on the last Saturday in January pre- 
ceding, which was not paid on the warrant, nor forwarded to 
the treasurer of the State. The statutes do not contemplate 
that the collector shall make monthly trips to the capitol for 
this purpose. The taxes may be sent or forwarded. It is in- 
cumbent upon the collector, that he may be acquitted of fault 
or neglect, to show that he had no opportunity, after the 
money was received, to pay over the taxes, either on the 
warrant, previous to the rubbery, or to the treasurer by the 
time required by law. An overruling necessity may be re- 
garded as sufficient to exempt him from fault or neglect, other- 
wise arising from an omission to perform those duties; but 
sickness, which disables to travel, and to attend personally to 
business, is not, of itself, sufficient. It must be further shown, 
that by reason of the sickness. or from other causes, he was 
unable to provide a safe transmission of the money to the 
proper receiving officers. Less than this does not answer the 
requirements of his strict accountability. 

The court instructed the jury to find for the defendants, if 
they believed that the collector was actually robbed; that he 
was in the discharge of his duty, and exercised both care and 
prudence in the management and safe-keeping of the money, 
as a prudent and a reasonable man would in the management 
of his own funds, and made such resistance to the robbery as a 
prudent man would. The charge is in contlict with the fore- 
going rules, in respect to the stringency of accountability ; 
withdraws from the consideration of | the jury the evidence 
tending to show previous omissions of duty, and, when consid- 
‘ered in reference to such evidence, ignores essential elements 
of the defense. 

We are of opinion, that under the circumstances it was the 
duty of the collector. cither to carry or send the money to the 
county-site, where tue superintendent kept his office, provided 
the necessity to do so was not caused by previous failures to 
discharge his duty. But it would be negligence in keeping 
the money, if he carried more than was necessary to pay the 
balance due on the warrant. Whether it was negligence to 
fail to provide means of resistence, is a question to be deter- 
‘mined by the jury on the circumstances proved, and on the 
probability of an attempt at robbery, if it were known or sus- 
pected that he was carrying so large an amount of money ; the 


legal test being, would a very pr udent and cautious man have 
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provided means of protection and resistance under the same 
circumstances. 

It is unnecessary to designate specifically the other charges 
given and refused, which are in conflict with the principles ex- 
pressed in this opinion. A comparison will readily discover 
wherein they conflict. 

The statements of the collector to the witnesses Walker and 
Bailey, as to the facts of the robbery, are narrations of a past 
transaction, and too remote to constitute a part of the res 
gestw, and should have been excluded.—Ala. G. So. R. PR. 
Co. v. Hawk, 72 Ala. 112. A witness may testify that a per- 
son was excited, but not to the impression made on his mind. 
But the objection was to the entire evidence, part of which is 
admissible. Such objection may be properly overruled. 

Reversed and remanded. 


South & North Alabama Railroad Co. 
Wilson. 


Action against Railroad Company as Common Carrier. 


3 Tinplic d admission of mjpury, by sailure to ny.—When compensa- 
tion is demanded of a railroad company for damages to goods trans- 
ported, and the demand is refused on the ground that the goods were 
carried at the ‘owner's risk :’’ this is a circumstance from which the 
jury may infer a waiver of all other grounds of defense, and an admis- 
sion that the goods were damaged while in possession of the carrier. 

= Liability of carrier for qoods corvied at “owner's risk ’—When_ loss 
or damage to goods occurs while they are in the custody of the carrier, 
though carried at ‘‘owner’s: risk,’? the carrier must make at least a 
prima facie showing that it Was not caused by his negligence. 

3. Varianee; loss of goods, and damage.—Under a compl tint in the 
form prescribed for the non-delivery of goods by a carrier (Code, p. 703, 
Form No. 13), a recovery can not be had on proof that they were de- 
liveredin a damaged condition. 


AvvEAL from the Circuit Court of Chilton. 

Tried before the Hon. James E. Cons. 

This action was brought by I]. A. Wilson against the ap- 
pellant, a domestic corporation, claiming $85 “ as damages for 
certain goods,” which were particularly described, “ received 
by the South and North Alabama Railroad Company as a com- 
mon carrier, to be delivered to the plaintiff at Lomax, in the 
county of Chilton, State of Alabama, for a reward; which the 
South and North Ala. Railroad Company as aforesaid failed to 
do.” On all the evidence adduced, which is set out out in the 
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bill of exceptions, and the substance of which is stated in the 
opinion of this court, the defendant asked the court to instruct 
the jury, “tliat they must find for the defendant, if they be- 
lieved the evidence ; “ and the refusal of this charge is now 
assigned as error. 


‘Tuos. G. Jones, and J. M. Faker, for appellant, 
W. A. Coruier, contra. 


STONE, C. J.—Wilson, the appellee, shipped furniture by 
the appellant corporation, from Montgomery, to be delivered at 
Lomax, a flag station on the railroad. There was proof that 
the furniture was well packed, and in a sound condition, when 
it was placed on a dray to be delivered on the railroad ; that on 
the next day, a few or several hours after the unloading, as 
testified by the several witnesses, the furniture was lying on the 
platform used for such purpose at Lomax, and was damaged. 
Claim of compensation for the injury was made on the rail- 
road ; and the testimony tends to show that the claim was re- 
ferred to the general freight agent, who declined to pay, giv- 
ing asthe only expressed reason that the furniture was shipped 
at the “owner's risk.” No bill of lading was produced, nor 
was it shown whether any was given. The foregoing is the 
substance of all the testimony, except that which relates to the 
extent of the injury. The single question presented for our 
consideration springs out of the refusal of the court to charge 
the jury, that if they believed the evidence, they must find for 
the defendant. 

If there was a correspondence between the allegations and 
the proof, there is one hypothesis—only one—on which the 
charge asked could have been properly given. That hypothe- 
sis is, that there was no testimony, either of fact or cireum- 
stance, upon which the jury could have found that the furni- 
ture was injured through the railroad’s want of care.—1 Brick. 
Dig. 335; Hall v. Posey, at present term. Is that the 
condition of this case, as shown by the record! We 
think not. When demand was made on the railroad, 
for compensation for injury done to the furniture, the re- 
fusal to pay was placed, not on general grounds, nor on a de- 
nial that the furniture was injured while in transit on the rail- 
road, but on the specific ground that the furniture had been 
shipped at the owner’s risk. Placing the refusal on this ground 
was, at least, a circumstance the jury might consider, in deter- 
mining whether all other grounds were waived, or did not ex- 
ist. Such is the rule in analogous questions. Then, if the 
jury inferred from the character of the refusal that the corpo- 
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ration did not controvert the breaking while the furniture was 
in its custody, but claimed exemption from liability by foree 
of the special agreement that the shipment was at the owner's 
risk, this, without more, did not exempt the railroad from lia- 
bility. In Steele v. Townsend, 37 Ala. 247, 253, this court, 
speaking of this question, said : “The correct view is, that the 
loss is not brought within the exception, unless it appears to 
have occurred without negligence on the part of the carrier ; 
and as it is for the carrier to bring himself within the excep- 
tion, he must make at least a prema ™ ve showing that the in- 
jury was not comme by his neglect."—S. & .V. Ala. R. R. 
(o.v. Henlein, 52 Ala. 606. No testimony was offered to ex— 
culpate the railroad from neglect. Other reasons might be 
given in support of the position taken above. 

There is, however, another view of this question. The grav- 
amen of the complaint is the non-delivery of the furniture at 
the depot of its destination. Its language, after describing the 
furniture, is, * Received by the South and North Ala. Railroad 
Company as a common carrier, to be delivered to the plaintiff 
at Lomax, in the county of Chilton, State of Alabama, for a 
reward ; which the South and North Alabama Railroad Com- 
pany as aforesaid failed to do.” This is a substantial copy of 
form No. 13, p. 703 of the Code of 1876, and is appropriate 
and sufficient when the complaint is that the goods were not 
delivered. In such ease, the gravamen is the breach of the 
contract to deliver. In the present case, the goods were de- 
livered, and the complaint is that they were broken and dam- 
aged in transit by the negligence of the carrier. This was no 
breach of the contract to deliver, but may have been a breach 
of the duty or agreement, express or implied, to deliver in good 
order, or such order as the contract of affreightment required. 
The averment shows a non-feasance, while the proof tends to 
show a malfeasance. There was a material variance between 
the allegations and proof—such as required an amendment of 
the complaint to justify a recovery.—1 Greenl. Ev. ss 63, 64, 


66; Iuteh. on Car. $ 750; Fasrehild vw. Sloenwm, 19 Wend. 
329; all v. Penn. Company, 90 Ind. 459. 

The evidence did not sustain the allegations, and for this 
reason the charge asked should have been given. 

Reversed and remanded. 
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Williamson ¢. Baker. 
Action on Common Counts, and Npu cial Count Sor Rent. 


1. Action for rent of wife's lands: who is proper party plaintif.—When 
the rents, income and profits of the wife’s statutory estate are the mere 
incident of a suit for the recovery of the corpys, the action is properly 
brought in her name as sole plaintiff; but, when they are the subject 
of a separate suit, and accrue after marriage, the husband may recover 
them by action in his own name; and the fact that the lease was made 
by the wife dum sola does not affeet his right of action. (Overruling 
Boggs v. Price, 64 Ala. 514. 


Arrear from the Cireuit Court of Chambers. 

Tried before the Hon. James E. Coss. 

This action was brought originally in the names of Colon D. 
Baker and his wife, Gilley L. Baker, against Henry W. Wil- 
liamson, and was commenced on the 29th October, 1883; but 
the name of Mrs. Baker was afterwards struck out by amend- 
ment. The original complaint contained only the common 
counts, and two other counts were added by amendment; thie 
first claiming $110 * for rent of land for the vear 1882, which 
land was the separate statutory estate of plaintiff's wife, Gilley 
dJaker ; and the second claiming $110, * the amount of rent 
which Burrell Huguly owes for the rent of land for the year 
1882 belonging to the statutory estate ot plaintiff's wife, Gilley 

saker, and whose crop said defendant bought, assuming as part 
of the purchase to pay the rent due by said Burrell to plaintiff, 
which was $110.” The general issue was the only plea. On 
the trial, as appears from the bill of exceptions, the plaintiff 
introduced his wife as a witness, who testified that she and the 
plaintiff were married on the 16th December, 1881; that at the 
time of the marriage she was possessed of a tract of land, which 
she had rented, in the early part of the year 1881, for the years 
1881 and J882, te Burrell Huguly; that the contract was not 
reduced to writing; that the rent for IS81 was to be paid in 
improvements on the land, and the rent of 1582 was to be S100 
if paid in money, or two bales of cotton; that she did not see 
Huguly, after her marriage with plaintiff, until some time in 
the summer of 1882, when she introduced him to her husband, 
‘and told him that he now had a new boss ;” that in October, 
1882, defendant bought said Huguly’s crop, assuming the pay- 
ment of the rent, and sent her a postal card stating the fact; 


that soon afterwards, in the same month of October, she and 
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her husband went to see the defendant and said IHuguly about 
the matter, and had a conversation with the defendant, in which 
he agreed to purchase the crop, and to pay the stipulated rent ; 
that this was done in the presence of her husband, who said 
nothing; and that the money, when paid, was to go to one 
Pearson, to pay off a mortgage executed by her before her mar- 
riage with plaintiff. This being all the evidence, the court 
charged the jury, on request of the plaintiff, that they must 
tind for the plaintiff, if they believed the evidence. The de- 
fendant excepted to this charge, and he here assigns it as error. 


Dowpenn & Denson, for appellant, cited Boggs v. Price, 64 
Ala. 514: Boynton v. Sawyer, 35 Ala. 497 + Cahalan v. Monroe, ° 
O Ala, 271; Veneent v. The State, 74 Ala. 274; Jrwin v. 
Baile, 72 Ala. 467. 


Wa. Hl. Barnes, contra. 


SOMERVILLE, J.—In this case, the husband reeovered 
the rents of the wife’s statutory separate estate, he suing as 
sole plaintiff in the action. It is insisted for appellant, that 
the wife should have been the sole party plaintiff, and that she 
alone was entitled to sue, because the land in) question was 
leased by her prior to her marriage, and that this fact consti- 
tuted such rents a part of the corpus of her separate estate, al- 
though they accrued or became due after marriage. The case 
of Boggs vo. Price, 64 Ala. 514. is relied on to support this 
view, and seems to sustain it. We do not coneur in this view, 
heing of opinion that the distinction sought to be made in the 
case last cited is unsound. 

The rule is clearly and definitely settled to be, that while 
the income, rents, and profits of the wife’s statutory sep- 
arate estate, may be recovered in her name as sole plaintiff, 
when they are a mere ¢neident to the recovery of the corpus 
of such estate; yet, when they are the subject of a separate 
suit, and accrue after marriage, the husband is entitled to sue 
for them in his name, because he takes them as trustee of the 
wife under the statute, and is not liable to account for them to 
any one.—ichens v. Oliver, 29 Als 528; Lee v. Tannen- 
haum, 62 Ala. 501; Code, 1876, $¥ 27 6, 2892. 

The question is reduced to the inquiry, whether this statu- 
tory right of the husband can be abrogated by the mere mak- 
ing of a lease by the wife prior to marriage. If so, she may, 
just on the threshold of entering into such relationship, lease 
her lands for twenty years, and claim the control of the rents, 
to the dispossession of the husband's claim. We perceive no 
reason why the making of a lease can change or destroy the 
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husband’s rights, where the rents become due after marriage. 
They do not ‘for this reason cease to be rents, income, and prof. 
its. The only difference between a lease made before and 
after marriage, consists in the fact that the wife alone makes 
the contract in the former ease, and the husband and wife 
jointly in the latter. A sale of the land after the lease would 
carry to the vendee all rents not due, but would not transfer 
such as were already due.—Gayle v. Randall, 71 Ala. 469. If 
they become due after marriage, we think the husband is enti- 
tled to sne for and recover them in his own name as sole party 
plaintiff. The Cirenit Court so ruled, and the judgment must 
be aflirmed. 


Turner v. Robbins. 
Action hy Material-Man to enforce Statutory Lien. 


B Statutory lien on buildings and land, or on buildings alone.—Under 
the statutory provisions declaring a lien in favor of contractors and ma- 
terial-men, upon lands and improvements thereon erected (Code, 
§§ 3440-61), if the improvements are erected on mortgaged lands, the 
contractor or material-man may perfect his lien on the buildings and 
improvements alone, not including the land on which they are erected ; 
and if the tract of land on which they are erected, containing several 
acres, is described with sutlicient certainty to identify it and them, the 
lien on the buildings and improvements may be perfected and enforced, 
although it fails as to the land for want of a suflicient description of the 
‘fone acre’? on which they are erected. 

2. Deseription of dive ling- house and improvements.—Where the build- 
ing and improvements are described, in the veritied claim filed for ree- 
ord, as “‘ the recently erected two-story frame dwelling and improve- 
ments of the said M. C. R., which are now occupied as a dwelling-house 
by him and his family,’ the dese ription is sufficient as to the dwelling- 
house, but not as to the other improvements. 


Apprat from the City Court of Mobile. 

Tried before the Hon. O. J. Sexes. 

This action was brought by Mrs. Mareia H. Turner, suing 
as the executrix of the last will and testament of her deceased 
husband, Jarvis Turner, against Martin C. Robbins and others ; 
and was commenced on 20th May, 1885. The complaint con- 
tained the common counts, and a special count, which sought 
to enforce a statutory lien for materials furnished by said de- 
cedent in the erection of a dwelling-house and other improve- 
ments on a tract of land which belonged to said M. C. Rob- 
bins, with whom the contract was made; the amount claimed 
being $172.10, with interest from 15th day November, 1884. 

VoL. LXXVUI. 
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The claim, duly verified by affidavit, and specifying partieu- 
larly the materi: als furnished, with dates, &e., was filed for ree- 
ord in the oftice of the judge of probate on the 6th March, 
1ss5. The building and j impovements were described in the 
affidavit as “the recently erected two-story frame dwelling and 
improvements of the said Martin C. Robbins, which are oeen- 
pied as a dwelling-house by him and his f family, and are situ- 
ated just north-east of an old battery which is located on said 
above described lands: and the compl: lint contained the same 
dese riptive words. The tract of land on which the building 
and improvements were erected was also particulary described 
in the affidavit, and said to contain 38.35 acres; but it wa 
further stated that the particular portion on which the building 
and improvements were erected: was unknown to the person 
who made the affidavit; while the complaint alleged that the 
“portion of said land on which said building and improve- 
ments are erected contains one acre, being part of the ee. 
tract, and part of sub-divisions 40, 48 and 39 of said tract 
The aftidavit also stated that, before and at the time said ma- 
terials avere furnished, the Battle-Llouse Company held and 
owned a mortgage on the land; and said company was made a 
defendant to the suit, under a similar averment in the com- 
plaint. The defendant Robbins tiled several pleas, alleging the 
insufficiency of the claim and affidavit in the description of the 
land and improvements; and the cause was tried on issue 
joined on these pleas. There was no controversy as to the 
facts. The plaintiff asked the court to charge the jury * that, 
if the land described in the claim tiled for record was under 
mortgage to the Battle-House Company at the time said build- 
ing and improvements were commenced and erected, then it 
would be unnecessary to describe any specific acre in said veri- 
tied claim, and the description in said claim is sufficient to 
give plaintiff a lien on said building and improvements.” The 
court refused this charge, and instructed the jury, on the re- 
quest of the defendant, * that the verified statement tiled and 
recorded by plaintiff does not sutticiently describe any prop- 
erty of the defendant Robbins, upon which a lien in favor of 
plaintiff can attach.” The charge given, and the refusal of the 
charge asked, to which plaintiff duly excepted, are now  as- 
signed as error. 


W. E. Ricarpsox, for appellant. 


Dersuon & Lay, contra. 


CLOPTON, -The statute declares, that every mechanic, 
or other person, we shall furnish any materials for any build- 
35 
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ing, erection, or improvement upon land, or for repairing the 
same, under or by virtue of any contract with the owner or 
proprietor thereof, shall have for the materials furnished a 
lien, to the extent, and in the manner provided, upon such 
building, erection, or improvement, and upon the land belong. 
ing to sach owner or proprietor om which the same are situ- 
ated, to the extent of one acre, or, if situated in any city, 
town, or village, on the lot of land. As respects the land, the 
lien exists to the extent of all the right, title and interest, 
owned therein by the owner or proprietor of such building, 
erection, or improvement; thus limiting the lien to the estate 
of the party contracting for the materials. The lien is in- 
choate and defeasible—Cdependent for its completion npon 
compliance with the statutory requirements. It is defeated 
and lost, if the mechanic, within six months, or other person 
within four months, after the indebtedness has accrued, fails 
to file with the judge of probate, of the county in which the 
property is situated, a just and true account of the demand 
due him, after all just credits lave been given, and a true 
description of the property, or so near as to identify the same, 
upon which the lien is intended te apply, or for which the 
materials were furnished, with the name of the owner or con- 
tractor, if known; whicn statement shall be verified by the 
oath of the claimant, or some other person having knowledge 
of the facts.—Code, IS76, $$ 3440, 3444: Welch vo. Porter, 
63 Ala. 225. 
The elaim of the plaintiff is for mater‘als furnished, under a 
contract with the defendant, Robbins, for a dwelling-house 
and other improvements on land belonging to him. The 
elaim was verified, aud tiled with the judge of probate, in the 
manner and within the time required by the statute; giving a 
description of the entire tract of land, on which the improve- 
ments are situated, but not describing or attempting to de- 
scribe any “one acre” of the entire tract, which consisted of 
about thirty-eight acres. The claim as filed shows that there 
is a mortgage on the land, which was executed by Robbins to 
the Battle-Llouse Company prior to the erection of the build- 
ing and other improvements, and whici: is unsatisfied. It is 
insisted, that the lien on the dwelling-house and other im- 
provements is defeated and lost, by the failure of the claimant 
to give, in the claim filed, a description of the acre of land, to 
which the statute extends the lien upon compliance with its 
provisions. 
_ The contention is founded on the common-law doctrine, that 
all buildings, annexed to land, become part of the freehold. 
As a general rule, a building erected upon land becomes a part 
of the realty, and the property of the owner of the land ; but, 
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by express agreement, another may have a separate property 
in such building, with the right of removal: and a mortgage 
may be given on improvements, without conveying any title 
to the land, which operates to pass a right to the improvements. 
On like principle, a lien may be created by statute on the im- 
provements, without its extension to the realty. There is, in 
this respect, no inseparable connection between the buildings 
and the land. 

It may be conceded that the earlier acts, creating mechanic's 
liens, secured the lien exclusively to real estate. Later legis- 
lation has been governed by a more liberal policy, and has 
proceeded on principles more effectual to prevent the owner 
of land from appropriating the labor and capital ef others to 
the enhancement of its value without compensation. Its ten- 
deney and effect are to abrogate, in favor of the lien, the 
common-law rule; and to extend it to the improvements and 
the land, both or either. It is conceded, it was not the inten- 
tion of the statutes to give a lien on the materials as such, but 
on the buildings in the construction of which they are used, 
which must be erected on land, under or by virtue of a con- 
tract with the owner or proprietor thereof. The lien attaches 
only to such building, erection, or improvement, as constitutes, 
under the common-law doctrine, a part of the realty. Not- 
withstanding, when a prior lien, ineumbrance or mortgage 
exists on the land, a lien, not necessarily connected with, nor 
dependent upon a lien on the realty, for materials furnished, 
is secured to the buildings. erections, or improvements. By 
section 3442, the lien attaches, and is preferred to all other 
incumbrances, which may be attached to or upon such build- 
ings. erections, or other improvements, on the ground, or 
either of them, subsequent to the commencement of such im- 
provements ; and attaches to the improvements for which they 
are furnished, in preference to any prior lien, ineumbrance or 
mortgage on the land, upon which such improvements are 
erected ; “and any person enforcing such lien, where there is 
a prior mortgage or lien upon the land, may have such build- 
ing, erection or improvement sold under execution, as provided 
in this chapter, and the purchaser may remove the same within 
_a reasonable time thereafter.” An available lien on the im- 
provements is secured to the person furnishing the materials, 
although it may be unavailing as to the realty. The operation 
of this section is to dissever, in the case of a prior mortgage 
on the land, the improvements and the realty, by giving a 
superior lien on the buildings, and conferring on the purchaser 
the right to remove. 

The material-man may waive the lien as to the entire prop- 
erty, by not filing a claim, or bringing suit, as required by the 
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statute ; and we see no reason why it may not be waived as to 
a part, and claimed as to the residue of the property. The 
loss of the lien on both the land and improvements is not the 
sequence of a claim of lien on improvements only. The stat- 
utory lien, so far as relates to the realty and improvements, is 
necessarily not an entirety. In Montgomery Lron Works +. 
Dorman, at the last term (ante, 218), we held that, to complete 
the lien on the realty, the claim filed must contain a true de- 
scription, or so near as to identify the same, of the lot of land, 
or of the * one acre,” as the same may or may not be situated 
in any city, town, or village. If the claim contains such de- 
scription, and conforms in other respects to the requirements 
of the statute, it can not be controverted, that a lien on the 
land is secured. But section 3444, after requiring the filing 
of a verified account of the demand, and a description of the 
property upon which the lien is intended to apply. provides, 
“which statement of account and description, when so filed, 
shall be a lien upon the building or other improvements, with 
all the rights and privileges under this ch: apter, from and after 
such tiling.” The rea! estate is omitted in this declaration of 
the property, upon which there shall be a lien. To hold that 
this omission operated to exelude the lien apon the land, 
secnred by section 5440, would do violence to the spirit and 
policy of the statute,.and would disregard the intention of the 
legislature. Some meaning, therefore, must be assigned to the 
words of the statute—* which statement of account and de- 
scription, when so filed, shall be a lien upon the building or 
other improvements ”’—which is not in contlict with the con- 
struction that a lien may also be charged on the land. The 
operation of these words, and their only operation, is to de- 
clare and authorize a lien upon the building or other improve. 
ments, independent of a completed lien on the land. If this is 
not their meaning and operation, it was unnecessary to have 
incorporated them in the statute; for, without them, filing 
the account and description of the property, as required by 
section 3444, would have operated to complete the inchoate 
lien upon both the buildings and the land, created by see- 
tion 3440. 

Jonstrnuing the sections of this chapter of the Code ¢m pari 
materia, we hold that, when there is a prior mortgage on the 
land, the person furnishing materials for a building, erection 
or improvement thereon, may complete a lien on the budding, 
erection or other improvements, without completing it on the 
Jand. In such case, the buildings and the improvements being 
the only property upon which the lien is intended to apply, 
he need only describe the building and other improvements 
and the tract of land on which they are situated. It is not 
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necessary to describe the “one acre,” when it is not intended 
to apply the lien thereon. The description of the dwelling- 
house, as stated in the claim filed, and in the complaint, is 
sufticient to identify the same; but there is no sufficient de- 
scription of the improvements, other than the dwelling-house. 
The description should be sutticient to identify them as the 
improvements for which the materials were furnished, and to 
show that they were improvements of the kind contemplated 
by the statute. The failure, however, to sufficiently describe 
the other improvements, dves not invalidate the lien on the 
dwelling-house. The lien on the property sufticiently de- 
scribed is valid, the other requisitions of the statute being 
complied with. 

On the agreed statement of facts, the plaintiff is entitled to 
have a lien charged on the dwelling-house, for the materials 
furnished therefor. 

Reversed and remanded, 


Louisville & Nashville Railroad Co. 
wv. Meyer. 


Action against Railroad Company as Common Carrier. 


i Demand ; when annece ssl. A demand and refusal being only a 
method of proving a default, and the law not requiring a useless thing, 
an action may be maintained against a carrier for the loss of goods, 
Without proof of ademand at the place of destination, when the evidence 
shows that the goods never reached that place, 

2. Liability of carrier for goods cous-qued be youd terminus of his route. 
When a common carrier receives goods consigned to a place bevond the 
terminus of his own line, and does not limit his liability by express 
contract, he assumes the duty and obligation to deliver them safely at 
the place of destination, and is liable for a loss occurring on any part of 
the route. 

3. Same; limitation of liability by CL PVESS stipulation.—The carrier 
may, by express contract, limit his liability to losses or damage ocecur- 
ring on his own route; but such limitation must be shown to have been 
brought to the notice of the consignor, and to have been accepted by or 
acquiesced in by him. 

4.) Seme.—It the consignor, contemporaneously with the delivery of 
the goods to the carrier, receives a bill of lading limiting the liability 
of the carrier to losses occurring on his own route, ‘ possibly he would 
be conclusively presumed to have read it, and to have acquiesced in 
it:*’ but this principle does not apply, where it is shown that the ear- 
rier, receiving the freight for the entire route. made out a bill of lading, 
which, being incomplete as to the amount of the charges, was not de- 
livered to the consignor at the time, but was afterwards forwarded to 
him by mail at the place of destination. 














598 SUPREME COURT _ (Dec. Term, 
(Louisville & Nashville Railroad Co. v. Mever. 

Aprrrtar from the Cireuit Court of Cullman. 

Tried before the Hlon. James ArkeEN. 

This action was brought by Henry Meyer, against the appel- 
lant corporation, as a common carrier, to recover damages for 
the loss of certain goods delivered by him to the defendant, at 
Cullman, to be carried and delivered to him at Bluffton, in In- 
diana. On the evidence adduced, the defendant requested 
seven charges in writing to the jury, each of which the court 
refused to give. The defendant duly excepted to the refusal 
of these charges, and the several assignments of error are based 
on their refusal. The opinion states the material facts. 


Gro. H. Parker, for the appellant.—(1.) A common carrier 
may limit his liability to losses oceurring on his own route, 
when goods are consigned to a point beyond his terminus. — J/. 
a& G. Railroad Co. v. (ope land, 63 Ala. 221: S. & N. Ala. 
Railroad Co. v. Wood, 71 Ala. 215; M. & FE. Railroad Co. 
». Culver, 75 Ala. 594: Hutchinson on Carriers, $$ 237-8, 
240; Angell on Carriers, $$ 220, 233, 237. (2.) The bill of 
lading contained an express stipulation so limiting the de- 
fendant’s liability, and the plaintiff can not be heard to say 
that he did not read it, when he had an opportunity to do so. 
Groetter, Weil & Co. v. Pickett, 61 Ala. 390; Dawson v. Bur- 
rus & Williams, 73 Ala. 113. Printed forms are necessary 
for the dispatch of business, and the carrier’s agents can not 
be required to explain and call the attention of the shipper to 
each stipulation in a bill of lading. 


H. L. Wartiserox, contra.—A common carrier, receiving 
goods for transportation beyond the terminus of his own route, 
is responsible for their loss, though it occurred beyond its ter- 
minus, in the absence of an express stipulation to the contrary. 
Mil. Cent. R. R. Co. v. Copeland, 24 IN. 332; Ml. Cent. R. R. 
Uo. ». Johnson, 34 Ill. 389; Noyes v. Ro. & B. R. RB. Co., 
27 Ve. 110: Mosher v. So. Lpress (o., B8 Ga. 37: So. Ee- 
press Co. ». Shea, 38 Ga. 519: Bennett v. Filyon, 1 Fla. 403; 
Angle w VM. OM. Railroad o.. 9 lowa, 487: Muschamp 
vw Lo & P. Railway, 8 Mees. & W. 421: Mo & G. Railroad 
Co. v. Copeland, 63 Ala. 219; Lotspeich v. Cent. R. R&B. Co., 
73 Ala. 206; Little v. Semple, 8 Mo. 99; Hill Man. Co. v. B. 
& L. R. R. Co., 104 Mass. 122, or 6 Amer. Rep. 202; Radl- 
road Uv. v. Pratt, 22 Wall. 123; 45 N. Y. 524. Having 
charged and collected freight for the whole route, the defendant 
‘is liable for a loss on any part of the route.—19 Wend. 534; 
17 N. Y. 315; 24 N. Y. 269; 18 Penn. St. 224; 21 Wise. 
582; 31 Cal. 52; 4 Sneed, 203; 48 N. HL. 339: 23 Vt. 110: 
47 Maine, 573; 2 Parsons’ Contracts, 212, 218; 2 Redf. Rail- 
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way Cases, 280, 318. To limit this liability by special con- 
tract, as attempted here, the defendant must show that plaintiff 
had notice of the stipulation in the bill of lading, and accepted 
it. There can be no implied peg to an express contract. 
Angell on Carriers, § 242; Cole v. Goodwyn, 32 Amer. Dee. 
501, notes; So. Express Co. v. Crook. 44 - 468 ; So. Express 
Co. v. Armistead, 50 Ala. 350; Grey's Ex. Mob. Trade Co., 
56 Ala. 399; 56 Amer. Dec. 638; Hollister vw. Ne owlin, 
32 Amer. Dec. 468; Railroad Co. v. Reynolds, 17 Kans. 251; 
Gaines v. Transportation Co., 28 Ohio, 418; 16 Wall. 318; 
Steam fe Co. v. Bank, 6 Wow. 344; Railroad Co. v. Lock- 
wood, AT Wall. 357: Jones v. Voorhees, 10 Ohio, 145; 39 Miss. 
S22; 42 Mo. 91. 


STONE, C. J.—The appellant railroad company received, 
at one of its depots, a package of freight, consigned to the ap- 
pellee at Bluffton in the State of Indiana, a point beyond the 
terminus of its own line of railroad. It received pre-paid 
freight for the whole distance, and executed a_ bill of lading, 
hinding itself to deliver the freight at the place of consign- 
ment. The consignee brought this action, and, averring that 
the goods were not delivered, snec to recover their value. 
There were verdict and judgment for the plaintiff. 

The first charge asked by the defendant, and refused by the 
court, asserts the proposition, that unless the plaintiff demanded 
the goods at the point of destination— Bluffton, Indiana—from 
the carrier at that point, then there can be no recovery. This 
charge was rightly refused. The law does not require a useless 
thing; and there is testimony tending to prove that the goods 
were lost before they reached their destination. If that be 
true, a demand would have been fruitless, and need not have 
been made. Demand and refusal are but a method of proving 
a default; and that default may be proved by other methods, 
as well as by demand and refusal. 

The rule is settled in this State, that * where a carrier re- 
ceives goods directed |consigned} to a place beyond the ter- 
minus of his own route, without limiting his liability by ex- 
press agreement, by the acceptance of the goods he assumes 
the duty and ineurs the obligation to deliver them safely at the 
point of destination.” —M. & G. R. R. Co. v. Copr lund, 63 Ala. 
219. And this is the declared rule in a majority of the best 
considered cases.—///, Cent. R. R. Co. v. Copeland, 24 I. 
332: 7/1. Cent. R. R. Co. v. Johnson, 34 Ml. 389; So. Express 
Co. vw. Shea, 38 Ga. 519; Little v. Semple, 8 Mo. 99; Hill 
Man. Co. v. Bode L. PR. RB. Co., 104 Mass. 122; Railroad Co. 
. Pratt, 22 Wall. 123; Weed.v. S&S. R. RP. Uo., 19 Wend. 
534; Burtis v. Bok S.L. BR. PR. Co., 24 N.Y. 2695 Quinby 
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». Vanderbilt, 17 N.Y. 315; Lock Co. v. BR. RCo. 48 N. A. 
339; Voyes v. R. RB. Co. 27 Verm. 110: Perkins v. RL Re. 
(o., 47 Mo. 573: Carter v. Peck, 4 Sneed, 203; Mosher v. 
So. Express Co.. 38 Ga. 37. 

We do not understand the rule stated above to be contro. 
verted in this case; but it is contended for appellant, that 
there is an express exception from the operation of the rule, 
embodied in the bill of lading given in this case, and that the 

railroad company has brought itself within the exception, 
The doctrine may bet egarded as settled, that a common carrier 
may by contract lessen the stern, if not severe liability, which 
rested upon him by the rules of the common law. The right, 
however, must not be so exercised as to be unreasonable in its 
demands, nor to excuse want of proper care and diligence in 
the carrier and the agencies he employs. No man can, in such 
service, bargain for immunity from the effects of a want of 
that degree of diligence the nature of the service demands. 
And to render such limitation of liability available as an excuse » 
or defense, it must be shown to have been accepted, or ae- 
quiesced in by the consignor. Courts scrutinize such asserted 
exceptions with a = eve. te wv. Townsend, 37 Ala. 
247; S. ae ys Co. * Henlein, 52 Ala. 606: R. R. Co. 

Man. Co.. 16 Wall. 318: R. Rk. Co. v. Lockwood, V7 Wall. 
357: Chouteauer v. Lone A, 18 Penn. St. 224; 7. & Mech. Bank 
v. C. Transp. Co. 56 Amer. Dec. 68, and note; Note to Col 
v. Goodwin, 32> Amer. Dee. 495 to 507; Hutch. on Car. 
S$ 240 ef seq. Ang. on Car. $$ 220 ef seq 

The facts of this case are substanti: ally as follows: Meyer, 
the consignor, delivered the goods to the freight agent of the 
defendant company, at Cullman, one of its shipping stations. 
They were directed, or consigned, to Bluffton in) Indiana, and 
Meyer proposed to pre-pay freight for the entire route. The 
agent was not able to tell him the rate, but accepted as a de- 
posit a sufticient sum of money to pay the freight when the 
rate should be ascertained. He gave him no bill of lading, but 
filled up one of the printed forms, making it complete except 
the freight rate; but it was not then delivered to Meyer. The 
freight agent testified, that “the bill of lading was open before 
plaintiff at the time” |the time it was filled up}, * and he could 
have known the contents, if he had desired ;* “could not say 
plaintiff read the paper.” Its contents were not explained to 
him. On the next day, the agent, having learned the rate, in- 
serted it in the bill of lading, which he forwarded, together 
. with the surplus of money, to Meyer, at Bluffton, Indiana. 
The testimony tended to show the box of goods was safely 
transported to a point beyond the defendant railroad’s termi- 
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nus, and that, if lost, it must have been after it had left de- 
fendant’s personal custody. 

One clause in the bill of lading reads as follows:, * It is 
further stipulated and agreed, that in case of any loss, detri- 
ment, or damage done to, or sustained by any of the property 
herein receipted for, during such transportation, whereby any 
legal liability or 1 responsibility shall or may be incurred, that 
— company alone shall be held answerable therefor, in| whose 
actual custody the same may be at the time of the happening 
of such Joss, detriment, or damage.” It 1s contended, that 
Meyer could and should have read the bill of lading when it 
was being filled up, and that therefore he must be charged 
with a knowledge of its terms, and held to have acquiesced in 
them. On this theory, several charges were asked and refused. 
We think this position untenable. Possibly, if contempora- 
neously with the delivery of the goods to the railroad he had 
received the bill of lading containing such stipulation, he 
would be conclusively presumed to have read it, and to have 
acquiesced in it.—Goetter v. Pickett, 61 Ala. 387; Dawson v. 
Burrus, 73 Ala. 111. And this would have been no hardship, 
for he would then have had it in his power to reject the terms, 
Failing to read the contract he was accepting, might be fairly 
interpreted as an expression of full confidence, and an agree- 
ment to accept the terms they would offer. That is not this 
case. The railroad company, through its agent, agreed to ae- 
cept, and did accept the freight, knowing it was consigned to a 
point beyond its terminus. It agreed to accept, and did ac- 
cept, payment of freight charges for the entire route. These, 
without more, bound the railroad company, as a common car- 
rier, to deliver the freight at the point of destination. That 
liability could have been limited .by special contract—stipula- 
ted terms acquiesced in by the shipper. There is nothing in 
this record to show that Meyer was informed of any proposed 
limitation of the carrier's accustomed liability, nor is any thing 
shown which cast on him the duty of informing himself. The 
charges asked were properly refused. 

Affirmed. 
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Watson wv. Kent. 


Statutory Action in nature of Kjectment, by Purchaser 
at Tax Sale. 


1. Acts of Feb. 12th and Feb, 13th, 1879, relating to sale of land for de- 
linquent taves.—The act approved February 13th, 1879, entitled ‘An act 
relating to land sold for payment of taxes,’’ being of later date than the 
act approved February 12th, entitled ‘*An act to provide for the sale of 
land and other real estate for delinquent taxes, and the redemption 
thereof ’’ (Sess. Acts 1878-9, pp. 3-8, 8-9), necessarily supersedes and 
repeals it, so far as there is any conflict between the two. 

2. Same; conclusiveness of judgment ordering sale.—Under the said 
statute of February 12th, 1879, as construed in) Driggers ¢. Cassady 
(71 Ala. 529), where lands have been judicially condemned to the pay- 
ment of taxes by a judgment of the Probate Court rendered in con- 
formity to the provisions of the statute, the record prima facie showing 
jurisdiction, such judgment is conclusive on the tax-payer, as a general 
rule, and can not be impeached on any ground which would have been 
a good defense against its rendition; but, under the later statute, the 
tax-payer may, nothwithstanding the judgment, show that the taxes 
had been paid. 


Aprrrat from the Circuit Court of Pike. 

Tried before the Hon. Joun P. Hessarp. 

This action was brought by Robert Watson, against Ran- 
dolph Kent, to recover the possession of three parcels of land, 
each containing forty acres, subdivisions of section five (5), in 
township eleven (11), range nineteen (19); and was com- 
menced on the 8th September, 1884. The defendant pleaded 
not guilty, and the cause was tried on issue joined on that plea. 
The plaintiff claimed the land under a purchase at a sale for 
unpaid taxes; and he produced in evidence the docket of the 
tax-collector, which showed that the three parcels of land were 
assessed for the year 1881 to “unknown owner,” and that a 
judgment of condem ition in regular form, declaring a lien, 
and ordering a sale of the lands, was rendered by the probate 
judge on the 10th April, 1882; anda deed executed to him by 
the probate judge on the 24th May, 1884, which recited that 
he became the purchaser at a sale made on the 22d May, 1882, 
and that the lands had uever been redeemed: and he also 
proved that legal notice of the sale had been given by public 
advertisement as required by law. The defendant then intro- 
duced the assessment-book (Code, $$ 395—6), which showed the 
assessment of taxes against him for the year 1881, amounting 
to $37.20, the subdivisions of his lands not being specified, nor 
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other description of them given; and the book required by 
law to be prepared by the probate judge, and by him delivered 
to the tax-collector (Code, § 435), showing the taxes assessed 
against him for the year 1881. and an entry by the collector 
showing their payment. He also introduced the tax-collector 
as a witness, who testified to his payment of the taxes assessed 
against him for the year 1881, prior to the Ist March, 1882; 
and testified to the same fact himself. To each part of this 
evidence the plaintiff objected, on the ground that it contra- 
dicted the judgment of condemnation, and he excepted to the 
overruling of his several objections. The admission of this 
evidence, and a general charge in favor of the defendant, to 
which the plaintiff also excepted, are assigned as error. 


N. W. Grirrrx, for the appellant. 
Wa. H. Parks, contra. 


SOMERVILLE, J.—In Deiggers v. Cassady, 71 Ala. 529, we 
constrees pe act of the General Assembly approved February 

12th, 1879, entitled “ An act to provide for the sale of land 
and other real estate for delinquent taxes, and the redemption 
thereof.”"—Acts 1S78—, pp. 3-8. We there laid down, as a 
general rule, that where the lands of an owner had been judi- 
cially condemned to the payment of taxes, by a judgment of 
the Probate Court rendered in conformity to the provisions of 
this act, the record prima facie showing jurisdiction, such 
judgment would be conclusive on the tax-payer, and could not 
ordinarily be attacked on any ground which could have been 
pleaded in defense on the trial, or in bar of the rendition of 
such judgment of condemnation. To this rule there seems to 
he, at least, one exception, which is specitied in an act of the 
General Assembly approved February 13th, 187! day 
later than the former act—and which is entitled * An act re- 
lating to land sold for the payment of taxes.” This statute 
provides, among other things, that where a tax-sale, from any 
cause, is invalid to pass the title of land to the purchaser, it 
shall nevertheless operate to transfer to the purchaser the d/en 
of the State or county on the property, for the payment of the 
taxes for which it was sold.—Acts 1878-9, pp. 8-9. The 
purchaser, or any one claiming under him, is authorized to sue 
the owner to recover possession of such lands; and it is de- 
clared that, “if final judgment be rendered that the plaintiff 
is not entitled to recover possession, on the ground of any 7n- 
validity in such sale, ercept for the reason the taves were not 
due,” the court shall impanel a jury to ascertain the amount of 
taxes for which the land is chargeable in the plaintiff's favor, 
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and shall render judgment for him in this sum, with interest 
at the rate of twenty-five per centuim per annum, with costs of 
suit; which is made a lien on the land, and im: iv be enforced by 
execution as in other cases. —Acts ISTS—-7TY, & 3, Mo 

We ean place but one construction on this act, which, being 
more recent in date than the act approved February 12th, 1879 
—construed ly us in Drigy re t. Cussd y, spr ust operate 
to repeal it so far as there is any coutlict between the two, 
The later statute recognizes the fact, that there may be cases 
where the judgment of the Probate Court, ordering the sale of 
lands for taxes, under the provisions of the older statute, is not 
conclusive on the owner as to its validity ; and one of the ex- 
ceptions, Which is designated co nom/ne, is where “the taxes 
were not due It is true that the Judgment itself tinds spe- 
cially that such taxes were due and unpaid, and any proof of 
such payment contradicts the judgment. But the answer to 
this is, that the statute authorizes this to be done, where for 
any reason the owner did not owe the tax. 

The evidence introduced in the present case shows that the 
owner had paid his tax, and nothing therefore remained due 
from him to the State or county. This evidence was properly 
admitted, under the influence of the statute under discussion : 
and the judgment must be affirmed. 


Crim ¢«. Nelms. 
Statutory Action in nature of hjectment. 


lL. Estoppel between landlord and tenaut.—The rule which holds a ten- 
ant estopped from disputing the title of his landlord, without first) sur- 
rendering the possession which he has received, is founded on consid- 
erations of public poliev, and is co-extensive with its requirements 
and purposes; and it depends on the existence of the legal relation, 
which can only be created by a valid contract. 

2. Same; alienation of homestead.—A conveyance of the homestead 
by husband and wife, the voluntary signature and assent of the wife 
not being shown and certified as required by law (Code, § 2822), is a nul- 
lity, and has no operation against the husband, by estoppel or other- 
wise; 2nd a subsequent verbal promise by him to pay rent to the 
grantee, no surrender or change of possession being shown, is without 
consideration, and does not create the relation of landlord and tenant 
between them. 

VoL. LXXVIL. 











1885. OF ALABAMA. 605 
[Crim v. Nelms. 

Appear from the Cirenit Court of Lee. 

Tried before the Hlon. Tl. D. Crayton. 

This action was brought by John T. Crim, against Allen 
Nelms, tenant in) possession, to recover a tract of land contain- 
ing eighty acres; and was commenced on 18th October, 1881. 
In the marginal statement of the parties’ names, in the several 
minute-entries, the name of J.J. Yarbrongh, as landlord, is 
entered, and he seems to have been admitted to defend in that 
capacity ; but the fact is nowhere stated in the record. The 
defendant pleaded not guilty, and the cause was tried on issne 
joined on that plea. On the trial, as the bill of exceptions 
states, the plaintiff read in evidence, after proving its execu- 
tion, a deed for the premises sued for, executed to him by J. 
J. Yarbrough and Matt A. P. Yarbrough; which deed was 
dated February 8th, 1875, recited as its consideration the pay- 
ment of S725 in cash, and was acknowledged by the grantors, 
on the day of its date, before a justice of the peace, whose cer- 
titieate was in due form: but there was no certificate of the 
acknewledgment by said Matt A. P. Yarbrongh, as the wife of 
said J... Yarbrough, on examination separate and apart from 
her husband, nor is it any where stated Matt A. P. Yarbrough 
was the wife of said J. J. Yarbrough. “The plaintiff then 
introduced evidence tending to show that, immediately after 
the execution of said deed, said Yarbrough rented said land 
from plaintiff for the year S75. and continued to rent the same 
annually, either in) person or for another person, until the vear 
ISSO, agreeing that the rent should be paid to plaintiff, until a 
short time before the beginning of this suit. There was no 
evidence of tenaney by defendant, except while he resided on 
the land. The evidence on the part of the defendant showed 
that said Yarbrough was a married man at the time of making 
said deed, and resided on the said land, occupying it as a home- 
stead. There was, also, evidence tending to deny the renting 
of said land by said Yarbrough from plaintiff, and on this sub- 
ject the evidence was conflicting. This was all the evidence, 
and all the evidence tended to prove, except as to the value of 
the annual rent. On this state of the evidence, the court 
charged the jury, on the request of said Yarbrough, that they 
should tind for the defendant, if they believed all the evidence 
in the case.” The plaintiff excepted to this charge, and he 
how assigns it as error. 


Wa. I. Barnes, for appellant.—The question is not wheth- 
er the plaintiff had title, but whether the defendant was ina 
condition to deny or dis “— the fact; and on that — 
a appellant cites 2? ope v Hlarkins, 16 Ala. 321: Clark . 

Clark, 51 Ala. 498; Mitton v. Llauden, 32. Ala. 80; Miller v. 
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Bosandon, 9 Ala. 317; Farris & MeCurdy v. TLlouston, 
74 Ala. 162. 


Ww. J. Samrorp, and Gro. P. Harrison, contra.—The deed 
on which plaintiff sought a recovery was void—was a mere 
nullity, having vo legal effect or operation.— Miller v. Mare, 
55 Ala. § 322: Me Guire vw. Van Pelt, 55 Ala. 344: /lalso ». 
Seawright, 65 Ala. 43; Alford v. Lehman, Durr & Co., 76 Ala. 
526. The relation of landlord and tenant never existed be- 
tween him and Yarbrough, and the latter was not estopped from 
showing the faet.—Taylor’s Landlord & Tenant, $$ 706-08. 


CLOPTON, J.—The sole question of contention is, whether 
the appellee, Yarbrough, who appeared and made himself a 
defendant, as landlord of the tenant in possession, is precluded 
to show title in himself, by the general rule, which estops a 
tenant from disputing the title of his landlord, without first 
surrendering possession. The estoppel is founded on consid- 
erations of public policy, and is co-extensive with its require- 
ments and purposes. It rests on the equitable doctrine, that 
one having obtained possession of another’s land, by recogniz- 
ing and admitting his title, shall not be allowed to eall it in 
question, without restoring the latter to the vantage-ground of 
possession, on which to litigate his title. It may be generally 
said, that the estoppel applies i in ail cas#® where the tenant is 
let into possession, even if he be the owner. The owner, out 
of possession, will not be suffered to obtain it by the artifice of 
renting, and avail himself of the undue advantage in the as- 
sertion of his title. The estoppel applies whenever there has 
been a letting into possession, either actual or constructive, and 
is co-extensive with the possession received-—a delivery of cor- 
poreal possession, or circumstances under which a continuance 
in possession is equivalent to a fresh letting. 

A decision of the case does not require the consideration of 
the well settled exceptions to the general rule. Unless a 
tenancy is shown, the rule has no operation. To the enforce- 
ment of the estoppel, the relation of landlord and tenant must 
be established. The rule does not prohibit to an alleged ten- 
ant the right to show that such relation was not created. The 
primary and controlling question, on the facts shown by the 
record, is, does such relation exist, so as_ to bring the defend- 
ant within the influence of the rule / 

The relation of landlord and tenant depends for its existence 
ona valid contract, express or implied. If the contract is in vi 
olation of law, or against publie policy, the relation is want- 
ing.— Rainey v. Capps, § 22 Ala. 288. On like principle, where 
the tenant is induced to accept a lease by force, frand, or mis- 
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representation, or accepts under a mistake, or in ignorance of 
his rights, he may impeach the title of his landlord. A tenaney 
thus obtained is not valid, and being avoided, the relation of 
landlord and tenant is not established. And the tenant is not 
estopped from showing that the titie of the landlord has ex- 
pired, or been extinguished, whereby the relation has been ter- 
minated. As to its validity, a contract of lease depends on tie 
same principles as the validity of other contracts. Unless sup- 
ported by an sufficient legal consideration, it is invalid—in- 
capable of enforcement. Without a legal, valid contract, there 
is nothing from which the relative rights, liabilities, and duties, 
of landlord and tenant, ean arise. 

Shelton v. Carroll, 16 Ala. 148, was an action of ejectment 
against the tenant in possession. Synott and his wife were ad- 
mitted to defend, and entered into the usnal consent rule. The 
plaintiff derived title to the premises as the alienee of 
Hansford, who continued in possession, paying rent to the 
plaintiff up to his death. Ilis widow remained in’ possession 
after his death, being entitled to dower and quarantine. She 
afterwards married Synott, who entered in possession in right 
of his wife; and afterwards, while in possession, paid rent to 
the plaintiff for a short time. Cuinron, J., says: * As to the 
payment of rent by the defendant, Synott, to the lessor of the 
plaintiff, it is shown that such payment was gratuitous, and 
was doubtless made under a mistaken view of his rights. The 
relation of landlord and tenant did not in fact exist by any 
valid contract. Synott having the right te ocenpy the prem- 
ises until dower was assigned to his wife, the gratuitous pay- 
ment of rent could not estop him from showing the true char- 
acter in which he held the premises. Ile entered under no 
lease, but held in right of his wife; and although the pay- 
ment of rent raised the presumption of a lease, it was but a 
presumption, and therefore liable to be rebutted.” 

No proof of title is required to support ejectment by a land- 
lord against the tenant, if a tenancy isshown. <A verbal agree- 
ment to pay rent, if not within the statute of frauds, or its act- 
ual payment, may be suflicient to raise a presumption of the 
relation, and make it incumbent on the defendant to show the 
invalidity of the agreement, or its insufliciency to originate the 
relation. An actual letting into possession, or its equivalent, 
is a sufficient consideration ; and if no other valid objection to 
the contract exists, the lessor, under ordipary circumstances, 
must be put in statu quo, before the lessee can assail his title. 
But, where the landlord is out of possession, and has no title, 
really or prima facie sutticient to confer possession, or enjoy- 
ment of the premises by his permission, and his condition or 
position is not changed in any respect, either to his detriment, 
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or to the advantage of the tenant, the latter may prove the 
true character of the transaction, for the purpose of showing 
that the relation of landlord and tenant has no foundation. 
Fuller v. Sweet, 30 Mich. 237; 18 Amer. Rep. 122; Cornish 
». Seawell, 8 B. & C. 471: Grovenor v. Woodhouse, 1 Bing. 
38; Furiss & MeCurdy v. Houston, 74 Ala. 162. 

Yarbrough was the owner of the land, to recover which the 
action was brought, and was in possession, occupying it as a 
homestead, at the time of the execution of the deed by him- 
self and wife to the plaintiff, in| February, 1875. The volun- 
tary signature and assent of the wife are not shown by an_ ex- 
amination separate and apart from her husband, certified to in 
writing upon, or attached to the deed, as required by section 
2822 of Code. The plaintiff was out of possession, with no 
pretense of claim or title, other than the deed; which, by oar 
uniform decisions, is a nullity, and confers no rights. It is not 
sufficient to support ejectment against the husband, nor does it 
operate against him by estoppel or otherwise.—M///er +. 
Marx. DD Ala. 333 : MeQuire e lun Pelt. Th. 344: Llalso 2. 
Seawright, 65 Ala. 43; Alford v. Lehman, Durr, & Co., 76 
Ala. 523. As the evidence is conflicting as to the fact of rent- 
ing, we must concede that, immediately after the execution of 
the conveyance, Yarbrough rented the land from the plaintiff 
for the year 1875, and continued to rent it annually, either for 
himself or another, until 1880. At the time of the making of 
the deed there was no ostensible change of possession,or of the 
condition of the parties. Itdoes not appear that any rent was 
in fact paid or demanded, nor that there was a written lease, 
or a written promise to pay rent. 

As the deed conferred no rights, the plaintiff was without 
pretense of title to confer possession, or make a new letting 
to the owner of the land in possession, who had executed the 
conveyance. Had the plaintiff brought, before the promise to 
pay rent, an action to recover the lands, Yarbrough’s title, pos- 
session, and right of possession, would have been a full and 
complete defense. The plaintiff was powerless to put Yar- 
brough out, or even to disturb his possession. If he had entered 
into possession without permission, he would have been a tres- 
passer. [lad the defendant been in possession without. title, 
and on assertion of title by the plaintiff, which was conceded 
and recognized by the defendant, his promise to pay rent, and 
agreement to hold thereafter under the plaintiff, would have 
been supported by a sufticient consideration. But even a con- 
troversy respecting the title and right to possession, based on a 
claim under the deed, which had not assumed the form of a 
pending suit, would not have been a consideration sufficient to 
support a verbal promise to pay rent as a compromise and set- 

VoL. LXXxVII. 
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tlement, there being no reasonable ground for such contro- 

versy.— Prater v. Miller, 25 Ala. 320; Prince v. Prince, 67 

Ala. 565. 

The land was the homestead of the defendant, which it is the 
poliey of the State to secure from the reach of creditors, for 
the enjoyment and benefit of himself and family; and the 
alienation of which the wife is invested with power to prevent 
The deed, purporting to alienate this homestead—a mere nul 
liitv —is the only foundation on which to base the validity of 
the renting. They may be regarded as — of one. transac- 
tion. The case is one of a naked promise by the owner of real 
property, of which he is possessed, and which is his homestead, 
to pay rent for the use and enjoyment of the same, to a third 
person, Without any element of detriment or inconvenience to 
the promisee, or of benefit to the promisor. If such transac- 
tion can impart validity to the relation of landlord and tenant, 
then a mere unsupported verbal promise may defeat the pub- 
lie policy, as expressed in the statute and organic law. The 
plaintiff parted with nothing, and the defendant gained noth- 
ing. Such promise is gratuitous, and does not operate to pre- 
elude the defendant to shoe the true state of facts, and the 

right in which he held the premises, to the end of disproving 

the relation of landlord and tenant. Otherwise, the estoppel, 
which was designed merely for the protection of the landlord, 
would be perverted to the destruction of the tenant.  Evi- 
dently the deed to plaintiff was exeented, and the renting was 
induced, by a mistake, or in ignorance of the rights of the par- 
ties, and of the effect of the deed. 

The record does not show at what time, under whom, or by 
what agreement, Nelms, the tenant in possession, entered on 
the premises. But, as Yarbrough appeared, and made him- 
self a defendant, as landlord of Nelms, and assumed the de- 
fense, without objection, so far as appears, and as couusel have 
treated and argued the case asa suit between plaintiff and Yar- 
brough, involving their rights and liabilities alone, we have so 
considered it. 


Attrmed. 


39 
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ACTION, 


1. When action lies for rents received.—A person who receives the rents 
of lands, while in possession under claim of tithe adverse to the 
plaintiff, is not liable to the plaintiffin an action for money had 
and received, although a suit in equity was at the time pending 
to hold him liable as trustee of the lands for the benefit of the 
plaintiff. Lockard v. Barton, 189. 

2. Letion hy prinepal, on coutract of age vt.—When an agent makes 
a contract for the benefit of his principal, whose name is iot dis- 
closed, the principal may sue on it in his own name. Bell ¢. 
Re ynolds & Lee, 511. 

3. Aetion for fraud ; lies when.—A fraud which entitles a purchaser of 
property to a right of action for deceit, ordinarily consists in the 
inisrepresentation or concealment of a material fact, on which he 
has a right to rely, and does rely, operating aa inducement to the 
contract, whereby he is deceived or injured. [t is not indispensa- 
ble that it should be the sole inducement; if it contribute mate- 
rially, it is sutticient ; and in case of active representations, knowl- 
edge of its falsity is not essential. Jordan & Son vr. Pickett, aol, 

4. Same.—Silence, to be an actionable fraud, must relate to material 
matter, known to the party, and which it was his duty to com- 
municate under the circumstances. Though a concealment may 
be tantamount to a misrepresentation, every omission to disclose 
facts, though material, is not necessarily fraudulent. The true 
rule lies between the civil law, requiring the seller to disclose 
every defect known to him, and the rule adopted in some cases 
requiring the purchaser to make inquiry, omitting it at his peril. 
Ib. 33 

5. Same.—The concealment must be for the purpose of continuing a 
false impression or delusion under which the purchaser has fallen, 
or of suppressing inquiry and thereby effecting a sale—with in- 
tention to conceal or suppress, and it must operate an induce- 
ment to the contract. Jb. 337, 

6. Same.—When the means and sources of information are equally 
accessible to both parties, the ignorance of the purchaser is re- 
garded as self-deception, unless art or artifice is employed to pre- 
vent investigation, or stifle information. If this be not the case. 
when it rests in the personal knowledge of individuals unknown, 
or exclusively within the knowledge of the seller, the conceal- 
ment of a material fact, though without art. or artifice, is willful 
or intentional, and sutlicient to sustain arightof aetion. Jb. 837. 

7. Same.—Fraud and damage must concur, to furnish a cause of ac- 
tion, the damage being the natural and proximate consequence 
of the fraud. The concealment, however material, which is not 
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a moving inducement to the purchaser, works him no injury. 
Th, 381, 

8. Action on account for price of liquors sold: production of license, 
Under the statute which dechures that ‘tno person must obtain a 
judgment upon any account, any item of which is for vinous or 
spirituous liquors in less quantities than a quart, without pro- 
ducing to the court a license showing his authority to retail at the 
date of such item’? (Code, § 1546); the defendant may waive the 
benetit of this defense, and when it is waived, a judgment) ren- 
dered on such account, without the production of the license, is 
not void. Rasherry e. Pulliam, 191, . 

Q, Names when statute must be ple aded » hurden of proof.—When the 
action is founded on a note, which does not disclose that any part 
of the consideration is the price of such liquors, the statute must 
be specially pleaded, and is not available under the plea of want 
of consideration, or failure of consideration; but the plea, though 
asserting a sale of spirituous liquors by retail without license, 
does not impose on the defendant the burden of proving the want 
of license. Th. /97. 

10. Same; eridence as to consideration of note or account.—The action 
being on anote, and the plaintiff’s itemized account, for which it 
was viven, being excluded as evidence, on the defendant’s ob- 
jection, because of the items of spirituous liquors, the defendant 
can not use those items as evidence showing the consideration of 
the note; but the plaintiff testifying as a witness for himself, to 
the sale of woods and merchandise, as the consideration for the 
note, the defendant may cross-examine him as to the partieular 
items. Jhb. 197, 

ll. Action against parte rship, and against partie vs individually; Service 
of process, and recitals as to appearanee, amendment of clerical 
misprision.—In an action against a partnership by its: firm name 
only, process being served on one or more of the partners, a judg- 
ment may be rendered against the partnership, which will bind 
the joint property of all the associates (Code, § 2904); but, when 
the individual partners are named as defendants, though they are 
deseribed as doing business under the partnership name, judg- 
ment can only be rendered against those who are served with 
process, and a recital of the appearance of the parties will be con- 
strued to apply only to these who are shown to have been served 
with process; and if judgment is entered against all, the error 
will be regarded as a clerical misprision, and will be amended at 
the cost of the appellants. Ladiga Saw-Mill Co. «. Smith, 108. 

12. Action at law by mortgagee. —The mere fact that a creditor holds a 
mortgage, or other like security for his debt, does not interfere in 
anv manner with his rights to sue at law, and reduce his claim to 
judgment. Williams v. Car, 325. 

13. Same; transfer of interest in mortgaged prope rty.—When the plain- 
tiff holds an undisputed debt against the defendants, who have 
executed toa third party a deed of trust for the benefit of all their 
creditors, the faet that the plaintiff has sold to another ‘tall his 
right, title and interest in the assigned property’? and given a 
credit on the note for the amount thus received, and by the trans- 
fer expressly reserved his claim for the balance due, and that the 
property conveyed by the deed of trust was more than suflicient 
to pay all the debts of defendants, can not defeat his right of re- 
covery at law. At law, these facts operate only as a release of 
the security, Which would enure to the benefit of the other cred- 
itors, or, when they were fully satisfied, to the ultimate benefit of 
the grantors in the deed of trust. Jb. 625. 
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14. Action against married woman, relieved of disabilities of coverture. 
A decree of the chancellor relieving a married woman of the dis- 
abilities of coverture (Code, $2731), although it does not confer on 
her a general power to contract, expressly authorizes her to 
“buy,” and makes her liable ‘tto be sued as a femme sole;’? and 
having bought goods on credit, she mey be sued at law, anda 
personal judgment rendered against her. Parker v. Roswald & 
Stoll, 526. 

15. Action for property conveyed by husband to wife.—A conveyance of 
property by the husband, to the wife directly, does not create in 
her any legal title, and is not available to support an action at 
law by the wife, but the action, if founded on the legal title, may 
be brought by the husband as trustee; ‘tand when the recovery 
rests wholly on upholding and enforcing the equitable title or 
claim of the wife, resort must be had to a court of equity, which 
alone is competent to give effeet to such conveyances.”’  Loeh & 
Bro. v. Manasses, 555, 

16. Aletion for vent of wife's lands; whois proper party plaintift.—When 
the rents, income and profits of the wile’s statutory estate, are the 
mere incident of a suit for the recovery of the corpus, the action 
is properly brought in her name as sole plaintiff; but, when they 
are the subject of a separate suit, and accrue after marriage, the 
husband may recover them by action in his own name; and the 
fact that the lease was made by the wife dim sola does not affect 
his right of action. (Overruling Boggs rv. Price, 64 Ala. 514.) 
Welliamson +. Baker, 590. 

17. letion against judicial officer.—In granting or refusing a license to 
retail spirituous liquors, under the provisions of the act approved 
February 17th, [885 (Sess. Acts 1884-5, p. 179), whether the ap- 
plication is contested or not, a judge of probate acts, not ministe- 
rially (as under former statutes), but judicially, or in a quasi- 
judicial capacity. Dunhar vr. Frazer, 538. 


ADVANCES TO MAKE CROP. 


lL. Suglicieney of agidarit.—A attidavit for an attachment, to enforce a 
statutory lien for advances to make a crop (Code, § 35286), must 
state the nature or kind of articles advanced, whether mules, 
horses, oxen, necessary provisions, &e.; and a general averment 
that advances were made to enable the defendant to make acrop, 
is insufficient. Beard, Wright & Hamil v. Woodard, 317. 


ADVERSE POSSESSION, 


lL. Betireen  co-terminous proprietors separated by partition ft nee, 
Where a partition fence is extended by one of two adjacent 
owners, so as to embrace within his inclosure a portion of his 
neighbor’s land, through inadvertence, ignorance of the location 
of the true line, or for purposes of convenience, but intending to 
claim only to the true boundary line, wherever it might be, such 
possession of the excess would not be adverse to the true owner, 
Alevander v. Wheeler, 167. 

Possession under verbal contract.—Possession of land taken under 
wv verbal sale or exchange, and held under claim of ownership, 
is adverse, and may ripen into a title under the statute of limita- 
tions. Jhb. 167. 

a Proof of adverse posse ssion. —To make out the defense of adverse 
possession for ten vears before suit brought, it is not necessary 
to prove actual occupancy by the defendant himself—it may be 
by himself, or by tenants holdingunder him.  E//fott +. Dycke, 150. 

4. .ldrerse possession, as between laudlord ant te nant.—While a tenant 
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is estopped from denying the title of his landlord, so long as the 
relation exists and is recognized between them, he may repudiate 
the relation, and set up an adverse claim and possession in him- 
self, which may ripen into a title under the statute of limitations ; 
but such hostile claim on his part operates a forfeiture of the 
lease, at the election of the landlord, who may at once eject him 
as atrespasser. Wells r. Sheerer, 142. 

Same.—When the tenant sets up adverse possession in himself, in 
defense of an action by the landlord under whom he entered, 
knowledge of such adverse holding must be brought home to the 
landlord, or notice of collateral facts from which such knowledge 
will be inferred. Jb. 142. 

What constitutes adverse possession.—The possession of a mere tres- 
passer, entering and holding without claim of right, is not adverse 
to the rightful owner, and does not ripen into a title by lapse of 
time, norinvalidate a conveyance by the owner to another person. 
Bernstein ve Humes, 184. 

Forfeiture of title by want of possession.—The mere fact that the 
owner of real estate “ has not had possession of it, claiming title 
to it,’ for more than twenty years, in the absence of any adver- 
sary claim or possession, does not work a forfeiture of his title. 
Th. 134. 

Actual and constructive possession.—Actual possession of part of a 
tract of land, under claim and color of title to the whole, draws 
to it constructive possession of the entire tract within the boun- 
daries specified; but the possession of a mere intruder extends 
only to the part actually occupied by him, although he oecasion- 
ally cuts timber from the unineclosed portions; and a purchaser 
from him, entering under a writing which constitutes color of 
title to the whole, acquires no title to the entire tract until his 
oWn possession has continued ten vears. Burke +. Mitchell, 61. 

Title acquired by adverse possession.—An uninterrupted adverse 
possession of land for ten years clothes the possessor with a title 
Which will either sustain or defeat an action of ejectment. 7h. 67. 

Computation of time.—In the computation of time necessary to 
perfect a bar under the statute of limitations, only the time 
which elapsed before the commencement of the suit can be con- 
sidered. Beard v. Ryan, 37. 


Continuity of possession.—Unbroken continuity of possession is an 


essential element of an adverse holding, such as will ripen into 
a title under the statute of limitations, except where it is inter- 
rupted by mere intruders, who are ejected by a prompt resort to 
legal remedies. Jb. 37. 

Adverse possession by purchaser or sub-purchaser.—When a pur- 
chaser of land, under an executory contract, is let into possession, 
not having paid the purchase-money, nor received a conveyance, 
his possession becomes adverse when he pays the purchase- 
money, and not before; but, if he sells and conveys to a third 
person, Who pays the stipulated price, and is placed in posses- 
sion, the possession of such sub-purchaser is adverse to the orig- 
inal vendor, and will ripen into a title under the statute of limita- 
tions, although the first purchaser never paid the purchase- 
money, and never acquired any title. Jb. 37. 

Rents received by adverse possessor.—A person who receives the 
rents of lands, while in possession under claim of title adverse to 
the plaintiff, is not liabie to the plaintiff in an action for money 
had and received, although a suit in equity was at the time pend- 
ing to hold him liable as trustee of the lands for the benefit of the 
plaintiff. Lockard v, Barton, 189, 
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AGENCY. 

Deed of corporation. executed by agent.—A corporation can not ap-* 
point an agent to convey lands, exce;.t by the vote of its directors, 
or other managing board, in whom the power to sell is reposed 
by charter, or by the general law ; and without legal proof of such 
corporate act, a deed purporting to be executed in its name by 
an agent is not evidence of title. Standiferv. Swann & Billups, 88. 

2. Same; estoppel by vatification of agent’s act.—Ui the corporation be 
held to have ratified the acts of one assuming to act as its agent 
in selling and conveying lands, by its knowledge of the fact that 
he was so acting, such ratification would only operate as an equi- 
table estoppel, of which courts of law can not take cognizance 

in an action involving the legal title. Jb. 88. 

3. Proof of agency.—As a general rule, the fact of agency can not be 
established by proof of the acts of the professed age nt, in the ab- 
sence of evidence tending to show the principal’s knowledge of 
such acts, or assent to them; yet, where the acts are of such char- 
acter, and so continuous, as to justify a reasonable inference that 
the principal had knowledge of them, and would not have per- 
mitted them if unauthorized, the acts themselves are competent 
evidence of the ageney. Reynolds v. Collins, 94. 

4. Same; by ti ‘orporation. —Ree ord orwr itten evidence of ‘the appoint- 
ment of a bank cashier, or other agent of a corporation, Is not 
required ; it may be iabenend from an adoption or ratification of 
his acts, as in the ease of a natural person. Ib. 94. 

5. Married woman as agent.—A married woman is capable of being 
appointed and acting as the agent of a third person, without the 
consent of her husband: she may execute a power without his 
co-operation, and her acts as such agent impose no legal liability 
on him; and the knowledge or consent of the husband does not 
conter, by operation of law, any authority on him to do any act, 
in the scope of the wife’s agency, so as to bind her principal. 
Pullam v. The State, 37. 

6. Embezzlement by agent.—The word agent, as employed in the stat- 
ute (Code, § 4877), is used in its popular sense; meaning one who 
undertakes to transact some business, or to manage some affair, 
for another, by authority, and on account of the latter, and to ren- 
der an account of it; it imports a principal, and implies employ- 
ment, service, delegated authority to do something in the name 
and stead of the principal; and it does not include a mere naked 
hailee, who holds possession wholly and exclusively for the ben- 
efit cf the bailor, Jb. 37. 

(. Husband as agent of wife.—A married woman, owning an equitable 
separate estate, may authorize her husband to manage it as her 
general agent; and the fact of such ageney being clearly shown, 
the same incidents attach as in the case of any other general 
ageney, and she is bound by his acts as any other principal woul 1 
be bound. Louise ille ¢ ‘oflin Co. vr. Stokes, 372. 

Ss, Liability of wife’s equitable estate , for debts contracted hy husband as 
agent.—If a married woman, owning an equitable separate es- 
tate,, invests her money in a particular business, which she au- 
thorizes her husband to conduct and manage as her genera! 
agent, she can not avoid liability for debts contracted by him in 
the purchase of merchandise within the scope of the business, in 
the natural and usual mode of conducting such business, by al- 
leging secret authority and instructions to buy for cash only. 
Tb. 872. 

o. Liability of principal for acts of agenut.—The authority of a general 
agent is measured by the usual scope and character of the busi- 
ness he is empowered to transact; and for any act done by him, 
Which is natural and customary in the management of such busi- 
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ness, the principal can not avoid liability because of any se- 
cret instructions or limitations imposed on the agent. Jb. 372. 

Ratification of assumed agency.—Athirmance of an assumed agency 
in the disposition of property, when made with full knowledge of 
the facts, isa single act: and when a party has once ratified such 
transaction, he can not afterwards be heard to disaflirm it, when 
it turns out different from his expectations. Whitfield vr. Riddle, 
4, 

Action hy principal, on contract of age nt.—When an avent makes 
a contract for the benefit of his principal, whose name is not dis- 
closed, the principal may sue on it in his own name. Bell vr. Rey- 
nolds & Lee, 511, 

Eimployine nt and compe nsation of agent, unde: Sp cial coutraet with 
railroad company.—A written instrument, signed only by a_rail- 
road company, by which, in consideration of a promise by the 
owner of lands to convey to it a right of way through his lands, 
the company binds itself (Ist) to pay him a specified sum of 
money, (2d) to establish a station or depot at or near a named 
road-crossing, (3d) to fenee the track through his lands, (4th) to 
locate the houses for the section hands at or near the station, and 
Sth) to appoint him agent for said) station, to continue him as 
such so long as he faithfully discharged the duties of the agency, 
and to pay him a salary as agent of $30 per month. should the 
business of the station Justify the same,—does not of itself, con- 
stitute him an agent of the railroad company at said station, on 
the completion of the road, but gives him an absolute right to 
demand the appointment; nor does it fix his compensation as 
agent at $30 per month, but leaves it to be determined by the 
amount of business done at the station, as computed by the cus- 
tomary percentage on receipts; but the promise of the company 
to appoint him as its agent is supported by a sutlicient consider- 
ation, although there is no promise on his part to accept the 
uveney. Evans v. Railroad Co. 341. 


AMENDMENT. 


“ 


Amendment by striking out party detendant; discontinuanee.—In an 
auction against several detendants, founded on a cause of action 
Which is joint, or joint and several, a discontinuance as to one 
who is served with process, or an amendment striking him out as 
a party, except on some ground of personal defense, operates a 
discontinuance of the entire action. Jones r. Engelhardt, 508, 

Seme.—In an action against two or more, on a joint cause of ac- 
tion, a recovery can not be had on proof of a separate contract 
made by each; but, in an action against two, if the complaint 
contains only the common counts, and the evidence shows a sep- 
arate contract or liability on the part of one only, the name of the 
other may be struck out by amendment (Code, § 3156), or a dis- 
continuance entered as to him, without affecting the right to 
judgment against the first. J. 505, 

Limitation of action; ane ndmennt bringing in new defendant. 
Ninety days being the period within which a statutory action 
must be brought to enforce a mechanic's lien (Code, § 3454), if 
the action is commenced against the husband alone, and the wile 
is brought in as adefendant, by amendment, after the expiration of 
ninety days from the filing of the lien, the statute is a complete 
bar in her favor. Seihs vr. Engelhardt, 508. 

almendiment of defective certificate. —When a justice of the peace has 
ceased to fill that office in the county, though filling the same 
office in another county, he has no authority to sign his name toa 
blank or defective certificate of acknowledgement, so as to make 
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the certificate operate by relation as of the day of its date. Car- 
lisle vr. Carlisle, 54.2. 

5. Amendment of complaint, on appeal trom County Court.—A_ state- 
ment of the cause of complaint prepared by the solicitor, on ap- 
peal from the County Court, is amendable, if anew and different 
case is not thus introduced. Perry v. The State, 22. 

6. Amendment of judgment, onerror or appeal.—On the trial of a statu- 
tory claim suit, the issue being found in favor of the plaintiff in 
execution, the judgment should be, not that he recover the prop- 
erty or its assessed value, but that the property is subject to the 
execution ; but this, beinga clerical misprision, and amendable in 
the court below, will be corrected by this court at the costs of the 
appellant. Parker vr. Wimberly, 64. 

7. Same, in action against partuership.—In an action against a part- 
nership by its firm name only, process being served on one or 
mere of the partners, a judgment may be rendered against the 
partnership, which will bind the joint property of all the associ- 
ates (Code, § 2904): but, when the individual partners are named 
as defendants, though they are described as doing business under 
the partnership name, judgment can only be rendered against 
those who are served with process, and a recital of the appearance 
of the parties will be construed to apply only to those who are 
shown to have been served with process; and if judgment is en- 
tered against all, the error will be regarded as a clerical mis- 
prision, and will be amended at the costs of the appellants.  La- 
digu Saw-Mill Co. ve Smith, 108. 


ARBITRATION, AND AWARD. 


lL. Submission of pending suit to arbitration; substitution of arbitrator. 
When a pending suit is, by agreement, submitted to the decision 
of three persons named as arbitrators, and the cause is continued 
to await their award (Code, § 3536); and the judgment-entry ata 
subsequent term recites that the parties came by their attorneys, 
and it was thereupon ‘‘ordered by the court’? that another person 
“be appointed arbitrator instead of’? one of the three first ap- 
pointed; if this shows an appointment by the court, and not by 
the parties, the irregularity is waived, unless objection is made to 
it in the court below. Chapman er. Amimernan & Ewing, fs, 

2. Continuance be youd vert term; waiver of obj ction. —The statute pro- 
vides that “such continuance must not extend beyond one term, 
unless for good cause shown, or by consent; but, if the parties 
are present When an order is made at the second ensuing term 
ter the submission, and do not object to it, the irregularity is 
waived. Jh. 40.'. 

3. Time within which award may be made.—When the submission is 
dated September Ist, and provides that the award shall be ren- 
dered within thirty days, an award rendered on the Ist October is 
within its terms. Jb. j., 

4. ( ‘onclusive HESS of award; parol ¢ ride wee of mistake S. 





An award, made 
in substantial conformity to statutory requirements, and determ- 
ining with proper certainty all the matters submitted, is final and 
conclusive between the parties, unless impeached for fraud, par- 
tiality or corruption on the part of the arbitrators (Code, § 3547) ; 
and the oral testimony of the arbitrators themselves can not be 
received, on motion to enter up the award as the judgment of the 
court, to show errors or mistakes in their decision. Jb. 408. 

Dd. Return of award fe court; mandamus to compel.--When an award 
has been duly made and signed by the arbitrators, the party in 
Whose favor it is rendered has a legal right to have it returned to 
the clerk of the court, in order that judgment may be entered upon 








618 INDEX. 


ARBITRATION, AND AWARD—Continued. 


it; and if, having been duly returned, it is subsequently with- 
drawn by ove of the arbitrators, before judgment has been en- 
tered up on it, mandamus lies to compel its restoration to the 
files. Jb. 400. 


ASSAULT, See Crimixan Law, 4. 


ASSIGNMENT. 


1. Of note for rent.—Rent is an incident to the reversion, and passes to 
a purchaser or assignee, unless severed; but, a note given for 
rent being assignable, and being assigned before a sale and con- 
vevance of the premises to the lessee himself, the rent is thereby 
severed from the reversion, and the assignee is entitled to recover 
it. Ala. Gold Life Ins. Co. v. Oliver, 158. 

Of witness-certificate. —A witness-certificate, not: being commercial 
paper, is subject in the hands of an assignee, when transferred 
after maturity, to a set-off which was available against the wit- 
ness himself. Camphe U& Weight r. Conner, 271. 

Assiqgnine nt for he efit of creditors; what PUsses hy.—An assignment 
for the benefit of creditors, conveying all of the debtor’s ‘*goods 
and chattels, bonds, notes, books, accounts, claims, demands, 
choses in action, judgments, evidences of debt, and property of 
every name and nature whatever,’’ passes to the assignee money 
in the hands of the sheriff collected under execution. Reynolds 
vr. Collins, 94. 

4+. Same ; proof of consideration.—In a contest between an attaching 

creditor and the trustee in an assignment for the benefit of cred- 
itors, there being no proof of actual fraud in the execution of the 
assignment, and the debt of the attaching creditor not then being 
in existence, the recitals of the assignment, as to the existence of 
debts, are sufficient to sustain it; but, if the debt of the attaching 
creditor was antecedent and existing, the existence of debts must 
be shown by the assignee by evidence other than the recitals of 
the assignment, and the existence of other debts than that of the 
attaching creditor must be proved. /h. 94. 


> 


ATTACHMENT, AND GARNISHMENT. 





lL. Sufliciency of afidarit.—An atfidavit for an attachment to enforce 
a statutory lien for advances to make a crop (Code, § 5286), must 
state the nature or kind of articles advanced, whether mules, 
horses, oxen, necessary provisions, &c.; and a general averment 
that advances were made to enable the defendant to make a 
crop, is insufficient. Beard, Wright & Hamil v. Woodard, 317. 

2. Attachment and garnishment on foreign debt.—A debt due by a for- 
eign corporation to one of its employees at the place of its dom- 
icile, not being within the jurisdiction of the courts of Alabama, 
can not be reac’ ed and subjected by a creditor here, by attach- 
ment against the non-resident debtor and garnishment against the 
corporation. 4. & N. Railroad Co. r. Dooley, 524. 

3. Garnishment against stockholder, as debtor of corporation.—A_ stock- 
holder’s unpaid subscription for stock, for whieh he has given his 
note to the corporation, is a legal liability on which an action of 
debt or indebitatus assumpsit may be maintained by the corpora- 
ration; and which may, therefore, be reached and subjected by 
garnishment at the suit of a creditor of the corporation. Wool- 
dridge v. Holmes, 568. 

“4. Same; transfer of note as collateral security.—lf a corporation trans- 
fers a stockholder’s note for his unpaid subscription, as collateral 
security for a loan of money, and, the lender becoming bankrupt, 
the debt and note are sold by his assignee in bankruptcy; the 


* 
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purchaser at the sale, having obtained a judgment against the 
corporation, may by garnishment subject the debt due by the 
stockholder, although he might also maintain an action on the 
note. Jb. 568. 

a. Compe Iling answer by garnishes in open court.—A garnishee nay, 
if required by plaintiff, be examined orally in the presence of the 
court’? (Code, § 3293); and this statutory provision, which is 
mandatory, is expressly made applicable to private corporations 

§ 3267), and may be enfored against them by attachment, or by 
judgment visi for want of answer, made absolute on continued 
refusal. Ew parte C., S. & M. Railway Co., 258. 

6. Defects available to garnishee, or to assignee as claimant.—When the 
attachment is regular, and issued by a proper officer, defects in 
the garnishment, or in the service thereof, are waived by the 
varnishee, if he appears and answers without objection ; and be- 
ing thus waived by him, an assignee or claimant of the fund ad- 
mitted to bein his hands, being brought in by notice, can not 
take advantage of such defects or irregularities. Reynolds v. Col- 
lins, 94. 


7. .luswer of garnishes . admissibility as evidence against claimant. 
Although the answer of the garnishee, admitting a fund in his 
hands belonging to the debtor, may not be necessary evidence on 
the trial of a contest with a claimant of the fund, yet its admis- 
sion as evidence against him can not injure him. Jb. 94. 

8. Pre sumption as to defendant's residence, in support of officer’ s return. 
To support a judgment by default, in an action commenced by 
attachment, which is levied on land, if the sheriff’s return states 
that he left notice in writing of the levy at the residence of the 
defendant (Code, § 3260), it will be presumed that the defendant 
resided in the county, although the record does not affirmatively 
show it. MeAbee vr. Parker, 573. 

9. Variance between afiidavit and complaint, as to amount of debt.—A 
variance between the affidavit and attachment and the complaint, 
as to the amount of the plaintiff’s debt, can probably be taken 
advantage of only by plea in abatement; and it is not available on 
error, after judgment by default. Jb. 573. 

10. Lutervention of third persons as partir s.—Third persons, acquiring 
an interest in the property attached pendente lite, are neither 
necessary nor proper parties to the suit; and they can not claim 
the right to intervene for the protection of their interests, by 
moving a dissolution of the attachment, or a discharge of the 
levy. Ib. 573. 

ll. Same; errors not prejudicial to appellant; when bill of exceptions 78 
necessary.—The defendant in attachment can not complain of the 
refusal to allow third persons to intervene as parties, since he can 
not be prejudiced by such refusal; nor is the refusal revisable on 
error or appeal, unless duly excepted to, Jb. 573. 

ATTORNEY AT LAW. 

l. Arguime ut of counsel: disere tionary power of court to interrupt.—The 
court has a discretionary power to require all legal propositions 
to be argued to the court, and not to the jury; and may properly 
interrupt counsel when reading from a text-book, and state that 
the princible announced is not correct. Harrison v. The State, 5. 

Reading extracts from adjudged cases to jury.—Counsel may read to 
the jury, in the presence of the court, as part of their argument, 
extracts from the published decisions of this court, when perti- 
nent to the questions involved in the case, and containing correct 
expositions of the law. Stewart v. The State, 436. 

3. .lttorney’s fees as damages.—Since any suit may, if undefended, 
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BAIL. See Crimixan Law, 5, 6. 


result in costs against the defendant, it can not be assumed in 
an action on an injunction bond, beeause there is no proof of 
present injury caused by the injunction and restraining order, 
that there was no o-easion to employ counsel to defend against 
it; nor does it lie in the complainant’s mouth, when sued on his 
bond, to say that his suit was so frivolous as not to require defense. 
Rosser ve Timberlake, 162. 

Attorney's fee as costs.—An attorney’s fee, when taxed as costs in 
a chancery suit, accrues on the final determination of the cause, 
and not on the dissolution of a preliminary injunction, and be- 
longs to the complainant, if successful, notwithstanding the 
dissolution of the injunction. Jh. 162, 


BANKRUPTCY. 


~ 


Execution lien, as affected by hankruptey.—The lien of an execu- 
tion in the hands of the sheriff is not, in the absence of fraud or 
collusion, destroved or displhieced by the subsequent bankruptey 
of the defendant. Chadirick vr. Carson, 116. 

‘onreyances by bankrupt.—To avoid a mortgage, or other convey- 
ance, execated by a bankrupt within four months before the filing 
of the petition by or against him (U.S. Rev. Stat. § 5128), he 
must have the intent thereby ** to give a= preference,’ and the 
grantee must have ** reasonable cause to believe’ that he is it- 
solvent, and that the conveyance is made ‘‘in fraud of the pro- 
visions of’? the bankrupt law. /h. 776, 


b. 4 Same: proof of notive of insolre vey.—The mortzave being executed 


on the Ist Janusry, 1875, and the mortgagor being then in fact 
insolvent, the admitted facts, that it was known in November and 
December, 1872, in the business community where he lived, that 
he was embarassed, ‘Sand it became generally known from the 
Ist to the 10th January, 1873,” that he was insolvent, are not 
suflicient to raise the presumption that the mortgagee had notice 
of such insolvency on the Ist January, when it does not appear 
that he resided or was in the county at the time. Jb. 1/6. 


BARRATRY. 


As defense to action on policy.—A plea averring that the vessel 
was destroyed by the willful act of the master in setting fire to it, 
with the design of defrauding the insurers, *‘ for the benefit or 
advantage, not only of himself, but also of the plaintiffs,’’ the 
owners of the insured cargo, is fatally defective on demurrer, 
since it does not show that the act was not barratrous.  Phawis 
Tnsurance Co. rv. Moog, 284. 

Same.—When the master of a vessel is the sole owner of it, he can 
not commit an ect of barratry by the willful destruction of the 

vessel; but, when he is only a part-owner, he may, by the will- 

ful destruction of the vessel, commit a barratrous act against the 

other part-owners of the vessel or cargo. Jb. 284. 


BASTARDY. 





Sufliciency of complaint and warrant.—A warrant of arrest issued by 
a justice of the peace, which, following the aflidavit or complaint 
on which it was founded, states ‘‘ that the offense of bastardy 
has been committed, and that A. B. is guilty thereof,’’ is void on 
its face, and will not support proceedings under the bastardy 
statute. Collins vr. The State, 403. 
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ILL OF EXCEPTIONS. 


1. When necessary.—In a suit commenced by attachment, the refusal 
to allow third persons to intervene as parties is not revisable on 
error or appeal, unless duly excepted to. MeAbee vr. Parker, 578, 

2. Same; in eviminal case.—To enable this court to revise the decision 
on a question of law in a criminal case (Code, § 4979), which does 
not appear distinctly on the record, it must be reserved by bill of 
exceptions. Bolling vr. The State, 469, 

3. General erception to cutive charge —A veneral exception to an en- 
tire charge, containing several separate and distinct) clauses, 
some of which are free from error, can not be sustained.  Johu- 
son & Thornton ve Alen & Jemison, 387. 

4. Same; when sufiicient.—When a charge given consists of but a 
single sentence, containing several clauses connected and de- 
pendent throughout, a general exception to the entire charge 
is sufficiently specific and definite to reach error in any part of it. 
Bernstein ve Humes, 124. 


SILLS OF EXCHANGE, AND PROMISSORY NOTES. 


Ll. Commercial paper; rights of holder as against indorser, under condi- 
tional indorsement.—The holder of commercial paper, acquiring it 
in the due conrse of trade, for valuable con-ideration, without 
notice of conditions or restrictions imposed by an indorser on the 
use of his indorsement, may recover against such indorser. First 
National Bank rv. Dawson, Gr. 

Names burden of proof as to notice.—On the question of notice rel 
vow by the holder, of such conditions or restrictions imposed by 
the indorser, the burden of proof is on the defendant; and a 
charge which instructs the jury, ‘‘ that where valid defenses are 
shown to exist against negotiable paper, if the holder would pro- 
tect himself against them, he is required to show that, in good 
faith, fora valuable consideration, without notice of its infirmi- 
lies, he acquired the paper before maturity,’’ misplaces the bur- 
den of proot as to notice, and is therefore erroneous. /). 67. 

3. Conditional or restrictive (udorsement: liahility of indorsers to holder, 
aud as between themselves.x—When a person indorses a negotiable 
note for the accommodation of the maker, on the express agree- 
ment and condition that it is not to be used until two other sol- 
vent persons also sign it as co-sureties with him, a subsequent 
holder, having notice of this condition and its violation when he 
acquires the note, can not recover against such indorser; and if 
the names of the three sureties are written as successive in- 
dorsers, With nothing to show a joint and equal liability as among 
themselves, he buys at his peril; but, if the condition was in 
fact complied with, the liability of the indorsers being several as 
well as joint (Code, § 2905), he may recover against the first in- 
dorser for the whole amount. 7). 67. 

4. Promissory note; what nece ssary to re nder person liable as maker. 
To render a person liable as the maker of a note which he did not 
sign, it is not enough that he authorized another person to sign 
it for him, unless that person did actually sign it by virtue of his 
authority. Vaughan v. Williaqinson, 194. 

%. Transfer of note as collateral security.—lt a corporation transfers a 
stockholder’s note for his unpaid subscription, as collateral secu- 
rity for a loan of money, and, the lender becoming bankrupt, the 
debt and note are sold by his assignee in bankruptey; the pur- 
chaser at the sale, having obtained a judgment against the cor- 
poration, may by garnishment subject the debt due by the stock- 
holder, although he might also maintain an action on the note. 
Wooldridge v. Holines, 568. 
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Injunction bond; damages.—On the dissolution of an injunction, an 
action at law may be maintained on the bond, and nominal dam- 
ages recovered, without proof of any actual damage. Rosser r, 
Timberlake, 16. 

Same; attorney's fees as damages.—Since any suit may, if unde- 
fended, result in costs against the defendant, it can not be as- 
sumed in an action onan injunction bond, because there is no 
proof of present injury caused by the injunction and restraining 
order, that there was no oceasion to employ counsel to defend 
against it; nor does it lie in the complainant’s mouth, when sued 
on his bond, to say that his suit was so frivolous as not to require 
defense. Jb. 162. 

. Forfeited claim bond; surrender of part of property.—On a statutory 
trial of the right of property in and to a stock of goods, on which 
an execution was levied, verdict and judgment being rendered 
against the claimant, if only a part of the goods are surrendered 
to the sheriff, the condition of the claim bond is forfeited, and it 
is the duty of the sheriff to return it forfeited (Code, § 3344); and 
the forfeited bond becomes a statutory judgment against the 
obligors, for the amount of the original judgment, with interest 
thereon, not exceeding the value of the goods as assessed by the 
jury. Munter vr. Leinkanff & Strauss, 546. 

Same; surrender of qoods after expiration of thirty days.—li, aiter 
the expiration of thirty days, some of the goods are restored to 
the sheriff, and other goods of like kind in lieu of the residue, 
and are sold by him, notwithstanding the return of the bond for- 
feited, the amount realized by the sale is a payment and dis- 
charge, pro tanto, of the liability of the obligors, and available on 
motion for a supersedeas of the statutory execution against them. 
Th. 546. 

Same . claim of exemption to surrendered goods, or proceeds of sale. 
The plaintiff may rebut or reduce the claim to a credit for-the 
proceeds of the goods so surrendered and sold, by showing that 
one of the defendants in the judgment has successfully asserted 
a claim of exemption toa part of the goods embraced in the levy; 
but, if the claim of exemption is interposed before the forfeiture, 
and successfully maintained, this would, pro tanto, exonerate the 
obligors. Jb. 546 

Forthcoming bond for property taken under se arch-warrant.—In_ ex- 
ecuting a search-warrant, the officer is required to take possession 
of the property therein described, and to carry it before the mag- 
istrate who issued the writ (Code, §§ 4005-21); and he has no 
authority to leave it with the person in whose possession it is 
found, taking a forthcoming bond for it. Counts vr. Harlan, 551. 

Same; validity and consideration.—If the search-warrant is void, 
the officer attempting to execute it is a trespasser, and the bond 
is without consideration to support it as a common-law bond ; and 
this may be set up, in defense of an action on the bond, notwith- 
standing its recitals. Jb. 551. 

Supe rsedeas bond; what does not comply with statute.—Where, in an 
action of ejectment, on appeal from a judgment quashing a writ 
of possession, the presiding judge made an order that, on appel- 
lant’s ‘‘executing bond inthe sum of two hundred dollars, the writ 
ordered to be suspended,”’ a bond conditioned that the appellant 
**shall satisfy and pay whatever damages the appellee may sus- 
tain by reason of said appeal, in event the judgment of said court 
shall be affirmed,” is not a supersedeas bond under the statute. 
Miller v. Vaughan, 323. 


9. Same; validity at common law; damages.—But such a bond is a 


valid, common-law bond, having been voluntarily executed, and 
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founded on a valuable consideration ; and possession of the lands 
being retained pending the appeal, the obligors are bound for 
damages sustained by the appellee, by reason of the loss of pos- 
session of the lands, and for expenses incurred for the services 
of an attorney in resisting a reversal of the judgment. Jb. 320, 

10. Tar-collector’s official bond; statutory provisions.—The_ statutory 
provisions prescribing the duties of tax-collectors, requiring them 
to pay into the treasury the moneys collected as taxes in funds of 
the same character as received, and prohibiting their use or con- 
version of the moneys collected (Code, §§ 414, 508, 4265, 4275), are 
not reconcilable with the theory that the collector is a debtor, 
and liable absolutely for the pubiic moneys collected, and show 
that he occupies a relation analogous to that of a bailee; yet not of 
an ordinary bailee for hire, but, on considerations of public policy, 
charged with the highest degree of care and diligence—such as a 
very cautious and prudent man exercises in respect to the most 
important matters. The State +. Houston, 576. 

11. Same; loss by robbery.—lf the collector, having exercised the 
highest degree of care, diligence and vigilance to prevent loss, is 
robbed of the public moneys by irresistible force, which he could 
not have foreseen or guarded against, this constitutes a good de- 
fense to an action on his official bond; but, if the money of which 
he was robbed was not the same money which he had .collected, 
or if he had co:nmitted an official default by his failure to pay the 
money into the treasury as by law required, such robbery would 
be no defense. Jh. 574. 


BURGLARY. See Criminxnat Law, 7-10. 
CHANCERY. 
JURISDICTION, AND GENERAL PRINCIPLES. 


1. Jurisdiction of equity, as affect d by amount in controve rsy.—Twenty 
dollars being considered the tixed minimum of chancery jurisdic- 
tion, a bill will be entertained where the entire amount involved 
is only twenty-seven dollars. Campbell & Wright v. Conner, 211. 

2. Same, as affected bi statutory provisions.—J urisdiction is generally 
determined by the status of the law and facts as they exist when 
the suit was instituted; and it may admit of doubt, whether an 
injunction, rightful in all respects when issued, should be de- 
feated by a statute subsequently enacted, giving a remedy at law. 
Farris & Me ‘urdy ¢’. Houston, 250), 

3. Abatement of embankment as nuisance.—An embankment erected 
by the defendant upon his own lands, by which the waters of a 
running stream are thrown back upon the complainant’s lands on 
the opposite side of the stream, will be enjoined in equity as a 
nuisance, When it appears that, in order to avoid the consequent 
injury, the defendant would be required to expend a large sum of 
money, and would be guilty of crecting an unlawful obstruction 
to the injury of a neighbor; and the fact that, by means of the 
embankment complained of, the defendant has reclaimed more 
lands for himself than he injured for the complainant, is no excuse 
for the wrongtfulact. Farris & MeCurdy v. Dudley, 124. 

1. Same; damages.—Under a bill for the abatement of such embank- 
ment as a nuisance, the complainant may also have an inquiry 
into the damages sustained by him, without recourse to an action 
at law; and the question may either be decided by the chancellor 
himself, referred to the register, or submitted to the determina- 
tion ofa jury. Th. 124. 

D. Ewvemptions; when heirs and distributees may come into equity.—The 
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surviving wife having paid off a mortgage on the homestead lands, 
under circumstances which made the payment enure to the ben- 
efit of the estate, taking an assignment of the mortgage to herself, 
and acquiring a conveyance from the nominal purchaser at a sale 
under the power therein contained, the husband’s children by his 
first marriage may maintain a bill in equity against her personal 
representative and children, to remove the cloud on the title, and 
to have their rights in the property declared and established. 
Skinner rv. Chapman, 376, 

6. Purchase of lands by husband, in name of wife; right of children to 
enforce conreyance.—When the husband purchases lands for the 
benefit of his wife, taking the obligation of the vendor to make 
title to her, though paying the purchase-money with his own 
funds; and, after paying the purchase-money, deposits the written 
obligation with the vendor, as security for a new loan to himself; 
the wife (and after her death her children) may compel a con- 
veyance of the legal title by the vendor. Morris rv. Hanson, 230. 

2 Partial Tore closure or re ad mption.—Where <b mortgaye CONVEVS SCV- 
eral distinet parcels of lands, the mortgagor can not, before fore- 
closure, redeem a part only of the premises, thereby dividing the 
debt and security ; and though the mortgagee may, after default, 
take possession of a part of the premises, and foreclose as toa 
part by asale under the power, becoming himself the purchaser, 
his liability for the rents, on a final accounting under a bill t 
foreclose or redeem, is not thereby lessened, nor the rights of the 
mortgagor prejudiced. Roulhac vr. Jones, b8. 

8. Rents and profits, at law and in equity, as hetireen mortgagor and 
mortgagee.— At law, a mortgage of lands vests in the mortgagee a 
legal estate in presenti, subject to be defeated by the performance 
of the condition without default; and after the law-day, default 
being made, the estate is relieved of the condition, the mortgagee 
becomes the owner, and entitled as such to the rents and profits, 
leaving in the mortgagor nothing but an equity of redemption, of 
which a court of law takes no notice. Jn equity, the mortgage ts 
regarded as a mere incident of the secured debt; the mortgagor is 
held to be the owner, and entitled ultimately to the benefit of the 
rents and profits received before foreclosure ; and the mortgagee 
will be required to account forthem from the time he took pos- 
session, and to apply them in reduction or extinguishment of the 
mortgage debt. Jhb. 398. 

9. Same.—When the mortgagee, having taken possession after de- 
fault, afterwards sells the land under a power contained in the 
mortgage, reserving the rents accruing for the current vear, and 
becoming himself the purchaser at the sale, he is liable for the 
reserved rents afterwards collected, as tor those received before 
the sale. Jhb. 398. 

10. Rights of mortgagee (or Ussigqnee) in posse ssion: remedies of mortga- 
gor.—A mortgagee, or his assignee, in possession after default, 
has the legal title, and the right to the rents and profits; and 
though the rents may be suflicient to have paid and satistied the 
debt, the only remedy of the mortgagor is by bill in equity for an 
account and redemption. Farris & MeCurdy rv. Houston, 250. 

11. Bill to foreclose mortgage; who can not maintain.—A_ subsequent 
judgment creditor of the mortgagor, having acquired a lien on the 
equity of redemption, by placing an execution on his judgment in 
the hands of the sheriff, may redeem from the mortgagee or his 
assignee, and then foreclose the mortgage, not only for the pay- 
ment of the mortgage debt, but also for the payment of his unsat- 
istied judgment; but not having redeemed, he can not maintaina 
bill in equity to have the mortgage forclosed, the lands sold, and 











INDEX. 625 


CHANG ‘ERY—Continued. 


the proceeds of sale applied, after payment of the mortgage 
debt, to the satisfaction of his judgment. Welly +. Longshore, 205. 

A Absolute CONVEYANCE declaved and foreclose das mortgage A conveyv- 
ance, absolute on its face, will be treated in equity as a mortgage, 
on averment and proof that it was intended and understood by 
hoth parties to be merely a security fora debt, whether pre-exis® 
ing or contemporaneously contracted ; and the agreement to that 
effect being established, whether resting in parol, or expressed in 
a separate writing, the grantee may have the conveyance de- 
¢lared and foreclosed as a mortgage in equity, and the land sold 
for the payment of the debt it was intended to secure. Lyon rv. 
Powell, 351. 

13. Partition, and sali op lands, between tenants in commoun.—A court of 
equity has original jurisdiction to decree partition of lands be- 
tween tenants in common; but, in the absence of legislation, it 
has no jurisdiction to decree a sale of lands for partition, without 
the consent of an adult party in interest. [b. Jo/. 

14. Seme.—When a court of equity has assumed jurisdiction of an 
estate, and it becomes necessary to sell lands for distribution, the 
court will decree a sale, although some of the heirs are adults, if, 
under the same circumstances, a sale would be decreed by the 
Probate Court; and on the same principle, /f seems, when the 
court has acquired jurisdiction to enforce a lien on the undivided 
interest of one tenantin common, and a sale of the entire land is 
necessary toa final adjustment of all existing rights and equities, 
and will injure no one, a sale may be decreed; but the question, 
not being now presented, is not decided, Th. 257. 

1. Foreclosure of mortgage, aud partition—A mortgagee of an undi- 
vided interest in lands may not, possibly, be entitled to institute 
proceedings for a partition before foreclosure; but he may file a 
bill for foreclosure, and have partition decreed in the same suit. 
Th. 351. 

16. Purchase by administrator at his own sale; when set aside.—One of 
two joint administrators becoming the purchaser at the sale, 
and the sale being confirmed, the heirs may elect to treat the pur- 
chase-money as paid when it becomes due, holding his sureties 
and co-administrator liable for it, or as unpaid, and resort to the 
land; but, when the administrators charge themselves with the 
purchase-money on final settlement, and a decree is then ren- 
dered against them for a larger amount, including money received 
from other sources, Whereby a new security was acquired by the 
liability fixed on their sureties ; and execution is sued out on the 
decree by one of the heirs, under which the lands are sold and 
purchased by third persons,—a_ bill to enforce a lien on the lands 
filed after the lapse of nine years can not be maintained. Wood 
re NStaule Yyo 48. 





17. Sali of lands vnder decree ‘WW chancery Bs lien for municipal tawes, 
When lands are sold, under a decree in chancery, subject to all 
liens and incumbrances held by persons who are not parties to 
the suit, a lien for manicipal taxes assessed and unpaid is not af- 
fected by the sale, and payment thereof can not be claimed out of 
the proceeds of sale. The State rv. Vincent, 233, 

IS. Nef-oj/.—Witness fees in a civil suit, being taxed as costs, are 
merged in the judgment, and may be collected under execution 
for the benefit of the witness (Code, § 3140); and a cross demand 
Which the party summoning the witness may have against him, 
not being available as a set-off in the action at law, may be es- 
tablished as a set-off in equity, on proof of the witness’ insol- 
veney when the claim acerued. Cample We& Wright re. Conner, 211. 
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19. Same; what demands are available, at law or in equity.—At law, a 


20 


21 


oo» 


25 


debt due from the plaintiil, to the defendant as administrator, js 
not available as a set-off against an individual debt, the debts not 
being due in the same right; nor is it available as a set-off in 
equity, if the plaintiff is solvent and svi juris, so that a personal 
judgment against him would be effective; but, if the plaintiff is 
insolvent, or is a married woman, against whom = a_ personal 
judgment can not be rendered, a court of equity will set off the 
two demands against each other. Farris & MeCurdy vo Hous- 
ton, 200, 

Receiver: when appointed without notice. —A receiver may be ap- 
pointed in a pending suit without ne tice to the defendants, when 
it is shown by affidavits that they are disposing of the prop- 
erty inwhich complainant claims an equal interest with them, 
collecting and appropriating the proceeds of sale, and that they 
are insolyent, whereby the object of the suit would probably be 
defeated by delay. Sims ve. Adams, 395. 

Liens on lands in hands of receiver; rents and profits collected by him, 
When liens charged on lands are sought to be enforced in 
equity, and, asa means of making the security available and suf- 
ficient, the lands are placed in the hands of a receiver, the rents 
and profits realized become a primary fund, and must be first ap- 
plied to the extinguishment of the liens, in the order of their 
precedence ; and these being insutlicient, the proceeds of the sale 
of the lands are to be applied in the same way, until the liens are 
extinguished and the costs paid, or until the fund is exhausted. 
Milhous ve Dunham, 48. 

Misapplication of trust funds by trustee; notice to person dealing with 
him.—When trust funds are misapplied by a trustee, the person 
dealing with him having knowledge of the character of the funds, 
the latter can assert no rights under the transaction, as against 
the beneficiaries of the trust; and if he was also acting in a fidu- 
ciary character, as guardian for an infant ward, his ward is also 
chargeable with notice, and can claim no benetit under the trans- 
action, nor enforce it against the beneficiaries of the trust. 7h. 48. 

Loan of trust funds, secured by mortgage, not changing character of 
funds.—A loan of trust funds by a testamentary trustee, secured 
by mortgage on lands, does not change the character of the funds 
nor constitute an investment in realestate: the debts are choses in 
action representing money, and are subject to the provisions of 
the trust. Jb. 48. 

Rights of life-te nant and remainder-men in trust Sunds.—When 
moneys are bequeathed in trust, to be invested by the trustees in 
good stocks, or in loans secured by bond and mortgage, the in- 
come to be paid to the testator’s two daughters during life, with 
remainder to their children, if any, and remainder over in default 
of children, it is the duty of the trustees to preserve the principal 
of the fund for the benefit of the remainder-men, paving the in- 
terest only to the tenants for life; and any surplus of aceruing in- 
terest during the minority of the tenants for life, in excess of 
their maintenance and education, becoming a part of the princi- 
pal, should be preserved in the same way. Jb. 48. 

When mortgagee is purchaser for value, and entitled to protection. 
Whena mortgage is given to secure an antecedent debt which is 
extended, and another debt contemporaneously contracted, the 
mortgagee is a purchaser for value; and he is entitled, as a bona 
fide purchaser, to protection against any trust or fraud on the part 
of the mortgagor in the acquisition of the mortgaged lands, of 
which he had no actual notice, nor knowledge of facts sufficient 
to charge him with constructive notice. Whitfield v. Riddle, 99. 
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Constructive notice, as implied trom recitals of deed.—Where the 
mortgagor’s deed from his vendor shows that the legal title to the 
lands is in the heirs of the decedent, from whose administrator 
said vendor purchased, and that a part of the purchase-money is 
still unpaid, the mortgagee is chargeable with notice of the heirs’ 
right to enforce a lien on the land, and can not claim protection 
against them ; but these recitals would not charge him = with no- 
tice of any fraud in the transaction between the mortgagor and 
his vendor by which the lands were acquired. Jb. 97. 

Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a pur- 
chaser from one of the parties after the termination of the suit. 
Th. 99. 

Constructive notice, as implied from records and papers in matter of 
insolvent estate.—The mortgagor having been bound as surety on 
his vendor’s notes for the purchase-money, and, on his subse- 
quent purchase of the lands, assuming the payment of these 
notes, but afterwards filing the paid notes as claims against the 
insolvent estate of his deceased vendor; the records and papers 
relating to that estate, showing no controversy or proceeding of 
any kind in reference to the land, do not charge the mortgagee 
with constructive notice of any fraud on the part of the mortga- 
gor as against the creditors of the insolvent estate. hb. 99, 

Vendor's lien: partial payment in cotton.—A written obligation for 
the delivery of cotton, in payment of the purchase-money for 
lands, does not create a lienon any particular cotton; and cotton 
being subsequently delivered by the maker to the payee, its ap-. 
plication is governed by the same rules which regulate general 
payments by a debtor to his creditor; it may be shown to have 
been applied, by agreement, to another indebtedness. Smith v, 
Vaughan, 201. 

Waiver of vendor's lien.—On a sale of lands, the purchaser having 
executed and delivered his two notes for the agreed price, and re- 
sold one-half of the land at an increased price, he and the sub- 
purchaser executed and delivered to the vendor their joint note, 
payable on the same day the last of the original purchaser’s 
notes matured ; and the vendor thereupon executed and delivered 
toeach of them a deed for one-half the land, and a receipt for 
their joint note, reciting therein that it was held as collateral se- 
curity for the original notes, which were retained by him, and 
was to be sold by him, if default should be made in their pay- 
ment, and the money applied to their payment and _ satisfaction, 
the balance, if any, to be paid over to the purchaser; and all 
these papers were dated and executed on the same day. Held, 
that these facts showed a waiver of the vendor’s lien. Carroll v. 
Shapard, do8, 

Vendor's lien on land purchased by married woman; agreement to 
erect buildings as part consideration.—On a purchase of lands by a 
married woman, the vendor retaining the legal title, and execut- 
ing toher a bond conditioned to make title on payment of the 
agreed sum in money, and the erection of certain designated im- 
provements on the land; the recited consideration being the 
money agreed to be paid, ‘‘and the further consideration and 
agreement ”’ to erect the buildings; such agreement to erect the 
buildings, whether oral or written, intposes no personal liability 
on her, and creates no lien for its performance; and while a court 
of equity will charge the land with the payment of the purchase- 
money, as stipulated, the vendor’s only remedy for the failure to 
erect the buildings is a refusal to execute a conveyance until they 
have been erected. MeDonald v. Elyton Land Co., 382. 
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O32. Same; aece planer of note Jor additional sum, in lieu of agreemet to 
erect buildings.—In such ease, the purchaser not having the money 
to complete the erection of the specified building, and desiring to 
obtain money by a mortgage on the property, which she could 
not do until she had an uninenumbered title: if the vendor there- 
upon aecepts her note for an additional sum of money, in lieu of 
the agreement to erect the buildings, or in satisfaction of its 
breach, and executes a conveyance to her, the new note does not 
constitute a lien or charge on the land. ib. 382. 
3D. Names new note sigue d hy hushand, without autho: ity ofpu ift Such 
hew contract being made by the husband, without the authority 
of the wile, and her name signed by him to the note jointly with 
his own, the contract and the note are nullities as to her, and no 
lien or trust on the land arises by implication of law. 7h. 3s. 
34. Vy ndor'’s lie ms when stale de mand.—A vendor's lien on land, when 
no conveyance to the purchaser is executed, does not become a 
stale demand until the lapse of twenty vears after the sale. Phil- 
lips v. Adams. 225. 


~ 


Same; prestunption and proof of paynent.—A legal prestamption of 
payvinent does not arise from mere lapse of time, until alter the 
lapse of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor: vet) posi- 
tive evidence of payment is not required, but it mav be estab- 
lished by circumstances, such as would satisfy a jury that. the 
continued existence of the debt was highly improbable; as— in 
this case, where the vendor, though in necessitous circumstances, 
did not file his bill to enforee a lien on the iand, until after the 
lapse of nineteen vears from the date of the contract, and four- 
teen vears afer the do ath of the purchaser, and showed no excuse 
for his delay. 7h. 225, 


PLEADING AND PRACTICE. 


36. Husband and wife as parties.—The statute providing that a mar- 
ried woman ‘‘ must sue or be sued alone, when the suit relates to 
her separate estate’? (Code, § 2892), does not apply te suits in 
equity. Skinner v. Chapman, 376, 

37. Same.—When a married woman has been relieved of the disabili- 
ties of coverture by 2 decree of the chancellor (Code, § 2751), her 
husband is neither a necessary nora proper party to a bill filed 
against her to enforce the execution of a contract. Nims vr. wld- 
ams, I, 

38. Parties to bill for foreclosure. —The mortgagee is a necessary party 
toa bill for foreclosure tiled by the assignee, unless it is shown 
that the legal title passed to the assignee by proper conveyance. 
Loeh v. McCullough, 5303, 

50, Parties ty hill lo hsrve absolute COHTEYARCE declared avd foreclosed as 
mortgage.—When a bill seeks to have a conveyance, absolute on 
its face, established and foreclosed as a mortgage, the proper 
parties are generally, as to a bill to foreclose an ordinary mort- 
gage, only the grantor and grantee, and their privies who have 
acquired interests subsequent to the execution of the conveyance ; 
but a subsequent purchaser at a sale for unpaid taxes may be 
bronght in as a defendant, in order that the validity of his pur- 
chase may be determined, his deed removed as a cloud on the 
title, and as an obstruction to the complete enforcement of the 
lien created by the mortgage or other conveyance. Luon v. Pow- 
ell, 351, , 

40. Multifariousness.—A purchaser of an undivided one-half interest in 
certain mill property, real and personal, having formed a_part- 
nership in the mill business with the owner of the other half, and 
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being afterwards excluded from all control and possession of the 
property and business by his partner, who also claimed to have 
purchased the interest of the other part owner; he may maintain 
a bill in equity against both of them, to compel the delivery of a 
conveyance by his vendor, a dissolution of the partnership, and 
a settlement of the partnership accounts, and such bill is not 
multifarious. Sims vr. Adams, 395, 

Aineudment of bi; when necessary.—An amendment of the bill is 
necessary to bring forward new matter in avoidance of matter set 
up in the answer, but is neither necessary nor proper to traverse 
defenses set up in the answer. Smith vo Vaughan, 201, 

Petition; when proper.—A petition, ordinarily, is a proper proceed- 
ing by wi party to a pending suit, for some order or direction 
therein, touching the matter in controversy, or preliminary to 
the preparation of the cause: but it is inappropriate, when a 
stranger to the suit desires to present new claims, and raise new 
issues, not Involved in the original cause, though concerning the 
same subject-matter. Whatever may be his claim, he can not in- 
tervene by petition, for the purpose of defeating the entire suit, 
and reaping the proceeds of property brought into court by a bill, 
after its dismissal on his defense. Renfro Bros. +. Goetter, Weil & 
Ce., sii. 

Party defe ndant: can not be made ou his own application.—In the 
aubsence of a statute or rule, a court of equity can not, on the ap- 
plication of astranger, make him «a party defendant to a pending 
suit, Without the consent of the complainant, for the purpose of 
allowing such party to litigate with ciplainant his right er title 
to any relief whatever. A> party can not be made a defendant 
on hisown application. Jb, #77. 

Parties defendant: proper practice as to.—Generally, a complainant 
may elect with whom he will litigate, under the rules governing 
proper and necessary parties. But whenever, during the progress 
of the cause, it is made known to the court that an absent person 
is a Necessary party, in order that an effective decree may be 
rendered, or that a decree can not be rendered without affecting 
the rights of such person, it is competent for the court to order 
that the complainant amend so as to make him a party, and, re- 
fusing, to dismiss the bill: but the court can not make a party, 
Without action taken by the complainant. J. 377. 

Stranger to suits how must prese vt his claim as to subject-imatte rin 
litigation. —When a person, not a party to a pending suit, between 
Whom and the complainant there is no privity, but who has a 
claim or lien on the property,—a new and independent claim,— 
or who is interested in the subject-matter of the suit, desires, for 
his own protection, to present his claim, and raise new issues, he 
must do so by formal bill, containing appropriate allegations—an 
original bill in the nature of a cross-bill, or of asupplemental bill, 
as the case may authorize. Jhb. 377. 

(‘yoss-bill: hy whom tiled.—A cross-bill ean he filed only by il party 
to the suit, and when the right to file the cross-bill is founded on 
an invalid order, it must fall with the order; it can not be the 
basis of relief, nor be treated as an original bill in the nature ofa 
eross-bill. Jhb. #17, 
laswer and eross-bill, as between co-defendants.—One defendant can 
net obtain active relief against another, without becoming himself 
an actor; and anagreement of record, signed by the complainant 
and some of the defendants, that the latter should be entitled to 
the same relief under their answers as under cross-bills regularly 
filed, would not authorize relief against other defendants who 
did not sign the agreement. Trimble v. Fariss, 260, 
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48, Answer as ¢ ‘ross-bill; English practice. —Under the English prac- 
tice, vag pre wails with us except as changed by statute, an 
answer can not be made a cross-bill, nor become the foundation 
of maiies relief; nor can a cross-bill be tiled before answer. 
Lehman, Durr & Co. v. Dozier, 235. 

49. Same; under statutory provisions.—Under our statutory provisions 

Code, §§ 3801-04), a defendant may ask that his answer be taken 
and treated as a cross-bill as against the complainant in the orig- 
inal bill, but not as against another defendant; and while the 
irregularity will be considered as waived, if a defendant answers 
and takes issue upon it as a cross-bill, his failure to answer it 
does not authorize a decree pro confsesso against him, nor a final 
decree founded on such decree pro conte aso. Ib. 2 

50. Cross-bill.—A_ cross-bill is in its nature defensive, and its subject 
and purpose must be germane to the original bill; nor can it 
bring in new matter entirely foreign, except, perhaps, in cases of 
set-off against an insolvent complainant. Whitfield +. Riddle, 99, 

51. Variance between allegations and proof.—-In a suit for the abatement 
of an embankment as a nuisance, the chief (if not the only) pur- 
pose of the rule requiring certainty in the description of the em- 
hankment is identity ; and where there is no question of identity, 
a variance between the allegations and the proof, as to the length 
of the embankment, is immaterial. Farris & MeCurdy v. Dud- 
li 4, 12 

52. Motion to dissolve injunction; how far answer may be considered. 
On motion to dissolve an injunction on the denials of the answer, 
affirmative matters of defense. not responsive to any allegation of 
the bill, ean not be considered for any purpose. Farris & Me- 
Curdy v. Houston, 250. 

52. Regist rs findings on facts; when will not be disturbed.—On appeal 
from the chancellor’s decree, overruling exceptions to the regis- 
ter’s report on a disputed question of fact, the decree will not be 
disturbed, unless it is shown to be clearly wrong. Smith rv, 
Vaughan, 201. 

54. Sale of land under decree in chancery; lien for municipal taxes. 
When lands are sold, under a decree in chancery, subject to all 
liens and incumbrances held by persons who are not parties to 
the suit, a lien for municipal taxes assessed and unpaid is not 
affected by the sale, and payment thereof can not be claimed out 
of the proceeds of sale. The State vr. Vincent, 232. 


CHARGE OF COURT TO JURY. 


1. Abstract charge.—A charge asked is properly refused, when any 
of its postulates of fact, whether material or not, appear not 
to be supported by any evidence. Rosser v. Timberlake, 162; 
Skelton vo The State, 35. 

2. Same.—A charge which asserts a correct legal proposition, though 
abstract, and calculated to mislead the jury,, will not, ordinarily, 
operate a reversal; yet the court should be careful to frame the 
charges with reference to the evidence, and should avoid giving 
an instruction which is not supported by any evidence. Sim- 
mons v. Simmons, 365, 

3. Same.—Charges to the jury are designed to enable that body to 
weigh the testimony, to determine what facts it proves, and to 
apply to these facts, when ascertained, the legal principles as- 
serted in the charge; and they should always be confined to 
facts which the evidence tends to establish. Vaughan v. Wil- 
liamson, 194. 

4. Same.—A charge asked, which assumes childishness and _ fretful- 
ness of old age, as factors in the resultant legal proposition as- 


oe >. 
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serted by it, is properly refused, when the record discloses no 
testimony adduced in support of such postulate. Jb. 194. 

5. Argumentative charge.—An argumentative charge is improper, and 
should not be given. Adams v. Thornton & Wellborn, 489. 

i. Charge on part of evidence.—A charge on the probative effect of a 
part of the evidence, ignoring material qualifying testimony, is 
erroneous, and good cause for a reversal. Jb. 489. 

Same.—When witnesses are examined on behalf of both parties, 
and there is a conflict, a charge is improper which refers to the 
jury the evidence in behalf of one of the parties only, and indi- 
cates that they may look to that alone. Jordan v. Pickett, 331, 
8. Same.—Where evidence is introduced by the parties presenting 

different phases, each has the right to have the jury instructed as 
to the probative effect of the evidence in his favor, if believed by 
them. Alerander v. Wheeler, 167. 

0. Same.—A party has the right to require an instruction to the jury 
as to the legal effect of evidence, when, conceding all adverse in- 
ferences fromthe conflicting evidence, the undisputed facts es- 
tablish a legal conclusion in his favor; but, when a charge as- 
serts a legal proposition, based on certain specified facts, ignoring 
other facts which there is evidence tending to prove, and which 
show the incorrectness of the legal conclusion asserted in the 
charge, itis properly refused. Brigham & Co. +. Carlisle, 242. 

10. Same.--Where the evidence presents two variant phases of a case, 
either party has the right to have the jury instructed on his hy- 
pothesis; and a charge that, ‘if the jury believe the statement 
as What Mrs. C. would swear,”’ referring to an admission in wri- 
ting as to What an absent witness would testify, makes the state- 
ment a part of the instruction, instead of stating the hypotheti- 
cal facts, and is improperly refused; but this court condemns 
such charges, and will not extend the rule. Perry cv. The 
State ‘ + 

li. Charge us to construction of writing.—A charge which refers to the 
jury the decision of a legal question—as, the construction of a 
charter-party, or other writing—is properly refused. Jusurance 
€'o. f. Moog, 284. 

1. Charge refe rring I gal ie stion to jury; when error without mjpury. 
A charge which submits to the jury the decision of a legal ques- 
tion, which the court ought to have decided against the party ex- 
cepting, is error without injury. Be rustein v. TTumes, 134. 

15. Ruvplanatory charge as to considering all the evidence.—The court 
having charged the jury, on the request of the defendant, that, if 
the evidence as to any material fact is equally balanced,they must 
lean to the side of merey, and decide that fact in favor of the de- 
fendant,—may further instruct them, in explanation, that) they 
must consider all the evidence in deciding on the guilt or inno- 
cence of the defendant. Ward +. The State, 441. 

l4. Charge in favor of escape of the Hnnoce nt.—-In reply to the assertion 
of counsel, in argument, “‘that the law says it is better that 
ninety-nine guilty persons shall escape than that one innocent 
person shall suffer,”’ the court may instruct the jury that this 
proposition is not correct--that the policy of the law simply is, 
that the innocent shall go free, and that the guilty shall be pun- 
ished. Jb. 441. 

1d. Charge omitting time and place, and assuming facts as proved,—A 
charge which pretermits time and place, or which assumes as 
fact what only oral testimony tends to prove, is) erroneous. 
Joye rv. The State, 448. 

16. Charye to jury; when prope rly refused.—A charge which refers the 
jury to the evidence for-one of the parties only, or which as- 
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sumes an irreconcilable conflict between witnesses, or whieh 
makes guilt or innocence depend on what one or more witnesses 
swear, and not on the whole evidence, is properly refused. Perry 
vr. The State, 22. 

17. Same; when should he giren.—A charge asserting correct legal prop- 
ositions, founded on facts liyvpothetically stated which there is 
evidence tending to prove, and making the application of the law 
dependent on the whole evidence, is free from objection. 7h. 22. 

1s. AMlowing jury to take charg x refuse d.—All written charges, whether 
given or refused, and so marked (Code, 93109), may be taken by 
the jury with them on their retirement. Beard v. Ryan, 37. 

19. General « reeption to entire charge.--A general exception to an en- 
tire charge, containing several separate and distinct clauses, 
some of which are free from error, can not be sustained. Johnson 
& Thornton v. Allen & Jemison, 387. 

20. Same; when suficient.—When a charge given consists of but a sin- 
vle sentence, containing several clauses connected and depend- 
ent throughout, a general exception to the entire charge is sutli- 
ciently specitie and definite to reach error in any part of it. Beru- 
ste in 0. Tlie 3 135. 


CODE OF ALABAMA. 


1. § 11. Computation of time. Chapman vo Ewing & Ammerman, 
40.3, 
2. § 405. Official bond of tax-collector. The State vr. Houston, 576. 
3. § 419. Taxes on land sold under execution. The State ¢. Vin- 
cent, 23, 
$. §§ 555-58. Substitution of lost records. Ward +. The State, 455. 
7. Statutory jurisdiction of Cireuit Court. Dunbar ¢. 
Frazer, 529. 
775. Appointment of deputy-solicitor. Joyner vc. The State, 448. 
7. § 1546. Action for price ot liquors sold by retailer. Rasberry ¢. 
Pulliam. 197, 
8S. § 1711. Action against railroad company for injury tostock. L. & 
N. Ala. Railroad Ce. t. Nehatn r, 064. 
9, § 2001. Computation of interest. MWilhous vo Dunham, 48. 
10. $9 2145-46. Attestation or acknowledgment of conveyances. 
Carlisle v. Carlisle, 542. 
11. $$ 2166-7. Protection against unrecorded mortgages. Chadiurick 
rt. Carson, 116, 
2. § 2185. Naked trusts. Loeh vr. MeCullough, 533. 
3. «66 2562.) General administrator. Eubankr. Clark, 73. 
#. §9 2459-41. Crop planted by decedent. Eubank v. Clark, 73. 
5. § 2446. Renting lands by administrator. Eubank v. Clark, 73. 
6. 9 2520. Liability of administrator for interest. Lubank vr. Clark, 
io”. 
17. §0 2557-40. Settlement of accounts of deceased administrator. 
Kubank v. Clark, 73. 
IS. § BAYT. Statute of non-claim. Farris vr. Stoutz, 130, 
19%. 9 2751. Relieving married women of disabilities of coverture. 
Parker v. Roswald & Stoll, 526: Sims vo Adams, 395. 
20. 9 2822. Alienation of homestead. Crin ¢. Nelms, 604. 
2828, 2850. Claim of exemption; when and how made. Tornes 
e. Moog, JOS, 
22. 96 2892. Husband and wife as parties. Skinner vr. Chapman, 376; 
Sims v. Adams, 395; Williamson vo. Baker, 595, 
3. § 2004. Action against partnership. Ladiga Saw-Mill Co, ¢. 
Smith, 108. 
24. 9 2948. Form and requisites of deeds. Webb v. Mullins, 111. 
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2963. 


POST. 
3007, 


3008. 
3036. 


3045. 


3058. 


» BLOOD. 


3140. 


S156. 
S161. 


8209. 


) o211. 


5260. 


209." 
3207. 
S26. 
oe ” 
3205. 


ood. 


SAYS, 


Plea of not guilty in real action. Swann & Billups v. 
Nidd, 173. 
Requisites of plea. Phanir Insurance Co. v. Moog, 284. 
Pleading over after demurrer. Phani« Insurance Co. v. 
Moog, P84. 

Complaint. Phenir Insurance Co. +. Moog, 284. 

When sworn plea is necessary. Ladiga Saw-Mill Co, v. 
Smith, 108, 

Certificate from land-office. Swann & Billups v. Kidd, 
173. 

Competency ot parties as witnesses. Meadows +. Mead- 
ows, 240; Skinner v. Chapman, 376. 

Charges to jury. Beard vr. Ryan, #7. 

Witness fees and certificate. Campbell & Wright  ¢. 
Conner, 211, 

Amendments. Jones vr. Engelhardt, 505, 

When appeal lies. Trahue, Davis & Co. v. Shotts, 369. 

Sale of equity of redemption under execution. Aelly r. 
Longshore o wes 

Lien of executions. Laneaster rv. Jordan, 197; Watson 
vr. Steele _— io 

Notice of levy of attachment. Me thee rv. Parker, 375. 

Attachment against corporation. Ew parte Railway 
Ce, Sia 

Atlidavit for attachment. Beard, Wright & Tamil rv. 
Woodard, Sia: ; 

Compelling answer from garnishee. Ev parte Railway 
€'a., 238. 

Forfeited claim: bond. Parker +. Wimberly, 64; Muuter 
ve La inkaugt & Strauss, 546. 


) 3440-61. Lien of contractors and material-men. Montgomery 


Tron Works v. Dorman, 218; Trammell vr. Hudmon, 
222; Seihs vo Engelhardt, 508; Turner v. Robbins, 592. 
Partition of lands. Whitlow +. Echols, 206. 


3536-47. Arbitration of pending suit. Chapman v. Ewing & 


Ammerman, h0.3, 


) 3801-04. Answer as cross-bill. Lehman, Durr & Co. vr. Dozier, 


,»° 
cee? 


3927-28. Nu pe Vee di ads bond. Milk Pr @s Vaughan, deeds 
4005-06. Search-warrant. Counts ¢. Harlan, 5517. 


4071. 
4136. 


4157. 
4184. 


4205. 


4216. 
$353. 


tO004. 
4720, 


4739. 


Bastardy . Collins v. The State, 433. 

Refusing to testifv before grand jury. Vewsum ¢. The 
State, 407. 

Resisting otticer. Audrews rv. The State. 48.3, 

Living in adultery or fornication. Cross ¢. The State, 
4.30)» Biry vr. The State, 35. 

Selling spirituous liquors to person of known intem- 
perate habits. Ryall +. The State, 410; Wall rv. The 
State, 417. 

Examination of witness before the grand jury. Banks 
r. The State, 10, 

Selling or removing mortgaged property. [il +. The 
State, 1; Varnum rv. The State, 28. 

Embezzlement. Pullam v. The State, 31. 

Statement of charge in criminal case. Perry vr. The 

State, 22. 
Petit juries at special term. Ward v. The State, 441. 


4784-4824. Forms of indictment. ctadrews vo The State, 484; 


Abernathy v. The State, 411; Boggus v. The State, 26; 
Barber v. The State, 19; Hill v. The State, 1. 
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60. § 4872. Service of copy of indictment and list of jurors. Clark 
r. The State . 474. 

61. § 4874. Special renire in capital cases. Jackson v. The State, 471. 

62. § 4879. Peremptory challenge of jurors. Jackson v. The State, 
471. 

63. § 4906. Discharge of sick juror. Jackson v. The State, 477. 

64. § 4979. Appeal and writ of error in criminal case. Bolling v. 
The State, 469. 

65. § 5007. Fee-book of clerk and sheriff. Bilhro rv. Drakeford, Jl, 


COLLATERAL SECURITY. See Britis or Excuance, axp Promis- 
sorY Notes, 5, 


COMMON CARRIER. 


1. Demand ; when unnecessary.—A demand and refusal being only a 
method of proving a default, and the law not requiring a useless 
thing, an action may be maintained against a carrier for the 
loss of goods, without proof of a demand at the place of destina- 
tion, when the evidence shows that the goods never reached that 
place, L. & N. Railroad Co. vr. Me yer, J97 


fe 


te 


Liability of carrier for goods cons ‘qe d heyond terminus of his route. 
When a common carrier receives goods consigned to a place be- 
yond the terminus of his own line, and does not limit his liability 
by express contract, he assumes theeduty and obligation to de- 
liver them safely at the place of destination, and is liable for a 
loss occurring on any part of the route. 7b. 597, 

3. Same ; limitation of liability hy CF Press stipulation.—The carrier 
may, by express contract, limit his liability to losses or damage 
occurring on his own route; but such limitation must be shown 
to have been brought to the notice of the consignor, and to have 
heen accepted by or acquiesced in by him. /b. 597. 

4. Same.—If the consignor, contemporaneously with the delivery of 
the goods to the carrier, receives a bill of lading limiting the 
liability of the carrier to losses occurring on his own route, ** pos- 
sibly he would be conclusively presumed to have read it, and 
to have acquiesced ia it;’’? but this principle does not apply, 
where it is shown that the carrier, receiving the freight for the 
entire route, made out a bill of lading, which, being incomplete 
as to the amount of the charges, was not delivered to the con- 
signor at the time, but was afterwards forwarded to him by mail 
at the place of destination. Ih. 597. 

Liahility of carrier for qoods corried at “owner's risk.’—When_ loss 
or damage to goods occurs while they are in the custody of the 
carrier, though carried at ‘‘owner’s risk,”’ the carrier must make 
at least a prima facie showing that it was not caused by his neg- 
ligence. NS. & N. Railroad Co. vr. Wilson, 587. 

. Tmplir d admission of injury, by failure to deny.—When compensa- 
tion is demanded of a railroad company for damages to goods 
transported, and the demand is refused on the ground that the 
goods were carried at the “‘owner’s risk ;’’ this is a circumstance 
from which the jury may infer a waiver of all other grounds of 
defense, and an admission that the goods were damaged while in 
possession of the carrier. Jb. 587. 

7. Variance ; loss of goods, and damage.—Under a complaint in the 

form prescribed fyr the non-delivery of goods by a carrier (Code, 

p. 703, Form No. 13), a recovery can not be had on proof that 

they were delivered in a damaged condition. Jhb. 587. 


~ 


~ 
~ 











INDEX. 635 


CONFLICT OF LAWS. 


1. Attachment and garnishment on foreign debt.—A debt due by a 
foreign corporation to one of its employees at the place of its 
domicile, not being within the jurisdiction of the courts of Ala- 
bama, can not be reached and subjected by a creditor here, by 
attachment against .the non-resident debtor and garnishment 
against the corporation. L. & N. Railroad Co. v. Dooley, 524. 

2. Effect of statutes on pending suits.—Jurisdiction is generally deter- 
mined by the status of the law and facts as they exist when the 
suit was instituted; and it may admit of doubt, whether an in- 
junction, rightful in all respects when issued, should be defeated 
by a statute subsequently enacted, giving a remedy at law. Far- 
ris & MeCurdy vr. LTouston, 250. 

3. Evemptions in favor of widow and children; by what law determined, 
The exemptions in favor of the widow and minor children of a de- 
cedent, as against the other heirs and distributees, are to be de- 
termined by the law which was in foree at the time of his death. 
Skinner v. Chapman, 376. 


CONSTITUTIONAL LAW. 


lL. Alteration or amendment of hills.—Under the constitutional provis- 
ion which declares that no bill “shall be so altered or amended 
on its passage through either house as to change its original pur- 
pose’ (Art. iv, § 19), it may be that a bill which, as originally 
introduced, provided for a prohibition of the sale of spirituous 
liquors in several specified localities, can not be so changed, by 
amendment or substitute, as to become a general prohibitory law ; 
but the addition of other particular localities does not change the 
original purpose of the bill. and does not render the law obnox- 
ious to this provision. Stein v. Leeper, o17. 

Title and subject of laws.—The constitutional provision which de- 
clares, ‘‘Each law shall contain but on subject, which shall be 
clearly expressed in its title’? (Art. iv, § 2), is mandatory ; but it 
will not be construed and enforced so exactingly as to embarrass 
or obstruct legislation. Jh. 5/7. 

3. Variance in title between original and envolled bill.—A material va- 
riance in the subject as expressed in the title, between the bill 
Which actually passed the two houses of the General Assembly, 

-as shown by the legislative journals, and the enrolled bill which 
received the executive approval and signature, is fatal to the en- 
tire law; but this effect will not be allowed to an omission, from 
the title of the enrolled and approved bill, of words which were 
included in the title as it passed the two houses, when the omit- 
ted words do not change the substance and effect of the law, or 
when the other portions of it can have full operation without 
reference to the omitted words. Jhb. 4/7. 

4. Coustitutionality of local proh ibitory law of i, bruary 17, 1885.—The 
act approved February 17th, 1885, entitled ‘‘An act to prevent 
the sale, giving away, or delivering or otherwise disposing of any 
spirituous, vinous or malt liquors, intoxicating bitters, or any 
other intoxicating drinks, at or within the localities hereinafter 
designated,’ specifying more than sixty places (Sess. Acts 
1884-5, p. 570), is not unconstitutional because of the fact, shown 
by the legislative journals, that the original bill specified only 
three places in one county, the other places being added by 
amendment; nor does the omission from the title of the bill, as 
enrolled and approved, of one particular locality which is men- 
tioned in the body of the act, and which was also included in the 
title of the bill as passed by the two houses, destroy the validity 
of the act as anentirety. Jb, 517. 


» 
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CONSTITUTIONAL LAW—Continued. 


5. 


6. 


Coustitutionality of statute n approve d BK h. ] 


Constitutionality of statute, as affected by variance between enrolled 


and engrossed hill, as shown by legislative journals.—The statute ap- 
proved Febrnary 17th, 1885, providing for the organization of 
juries, and excepting from its operation certain named counties 
(Sess. Acts 1884-5, p. IS1), is valid and operative in Colbert 
county, notwithstanding a variance between the enrolled bill, as 
signed by the presiding officers and approved, and the bill shown 
by the legislative journals to have been passed, by the insertion 
of Clay among the excepted counties. .thernethy v. The State, 
S11; Donnelly v. The State, 456 

7 ee regulating the 
granting af license to retail spirituous liguors.—The act approved 
Febraary 17th, 1885, entitled **An act to amend section 1544 of 
the Code, except as to” thirty-seven counties specified by name 
Sess Acts 1884-5, p. 179), is not unconstitutional, beeause the 
subject is not clearly expressed in the title; nor because it con- 
tains more thanone subject: nor because it is an act to raise rey- 
enue, and originated in the senate; nor because it establishes a 
judicial tribunal, and does not allow a trial by jury. or right of 
appeal from its decisions. Denhar vr. Frazer, 538. 


CONTRACTS. 


» 


Consideration and mutuality.-—-Mutuality is an essential element of 


a contract, and neither party is bound unless beth are; vet a 
promise is a sufficient consideration to support another promise ; 
and when a unilateral promise is made, acceptance of perform- 
ance, or any act done in recognition of its implied though unex- 
pressed consideration, supplies the element of mutuality, and 
vives a right of action on the contract. Frans ro CoS. & M. Rail- 
way we ol, 


Special coutraet construed, as to emploument and COUPE nsation of 


agent by railroad company.--A written instrument, signed only by 
at railroad company, by which, in consideration of a promise by 
the owner of lands to convey to it a right of way through his 
lands, the company binds itself (1st) to pay him aspecitied sum of 
money, (2d) to establish a station or depot at or near a named 
road-crossing, (3d) to fence the track through his lands, (4th) to 
locate the houses for the section hands at or near the station, and 
Sth) to appoint him agent for said station, to continue him as 
such so long as he faithfully discharged the duties of the agency, 
and to pay hima salary as agent of $30 per month, should the 
business of the station justify the same,—-does not, of itself, con- 
stitute him an agent of the railroad company at said station, on 
the completion of the road, but gives him an absolute right to 
demand the appointment; nor does it fix his compensation as 
agent at $30 per month, but leaves it to be determined by the 
amount of business done at the station, as computed by the cus- 
tomary percentage on receipts; but the promise of the company 
to appoint him as its agent is supported by a suflicient considera- 
tion, although there is no promise on his part to accept the 
agency. Ib. 341. 


>. Same; arerment of complaint in action for bre ach.—To maintain an 


action for the breach of such agreement, the plaintiff must aver 
that he made application for the agency ; and to support a claim 
to compensation at $30 per month, he must aver that the business 
of the station justified the payment of that sum, Jb. 34/. 


4. Same; damages for breach.—An action lies, also, for the breach of 


the agreement to locate the section houses and to fence the track, 
and at least nominal damages may be recovered, and any actual 
damages which are the natural and proximate consequences of 
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CONTRACTS—Continued. 


the breach; but not merely possible or speculative losses, such 
as the possible inerease of p: onage to his store and mill by the 
location of the houses. Jb. 34/ 

a. Same: acee plane of perforin nee apler suit brought; how pleaded, 
li a fence was built by the company after suit brought, and was 
aecepted by plaintiff as full satisfaetion of that breach, this is 
only onal under a sworn plea puis darrein continuance. 


Tb. #41. 
6. Coutract fo delivery of eoal in specified quantities, and during 
specified periods, coustrued.—Under a contract for the sale of 500 


tons of coal, ata Spec ‘ified price, to be delivered on the cars by 
the defendants at their place of business, as plaintiffs might 
order, between the 12th September (the date of the contract) and 
the 3ist March following, provided that not more than 200° tons 
should be ordered ‘tin any one month;”’ the first order, made in 
September, being for 200 tons, the defendants were not required 
to deliver that quantity during the remaining days of that month, 
but were entitled to one month from the date of the contract 
within which to make the delivery, and toa like period for each 
successive order of 200 tons. Johnson & Thornton ¢. Allen & Jem- 
ison, 337. 

7. Same: partial doliverie a. wuder marcimum orde rs.——-Each successive 
order and delivery, under such contract, are to be treated as in 
the nature of a separate and distinet contract; a failure to deliver 
any part of the quantity ordered, or a partial delivery only, 
would not terminate the contract, unless the plaintiffs elected so 
to consider it; anda partial delivery being accepted by them, 
they would not have the right to carry the deticiency over into the 
next month, and demand it in addition to the maximum quantity 
specified for each monthly delivery. Lb. 3s? 

S. Same; marine monthly Orders: failure to deliv r.—-Plaintiffs hav- 
ing ordered 200 tons during each of the months of September and 
October, could only order 100 tons in November, which would 
exhaust the contract; and the defendants’ failure to deliver, 
each month, the full quantity ordered, was a separate breach, 
aceruing atthe end of each month. Jhb. #87, 

Sh Saies measure of damage s por breach, The coal being mined by 
the defendants at a railroad station where they alone were en- 

wed in the business, and being intended, as they knew, for sale 
by the plaintiffs in Tuskaloosa, the nearest market, where they 
were engaged in the business, the measure of plaintiffs’ damages 
for a breach is the difference between the contract price and the 
market price in Tuskaloosa, with cost of transportation added ; 
and this is to be estimated for each separate breach, on each par- 
tial delivery. Jb. 3s?. 

10. Same; application oO] surplus deliveries after breach.——After the 
contract Was exhausted by the maximum orders during the 
months of September, October, and November, any subsequent 
deliveries, accepted by the plaintiffs, must be applied to the sev- 
eral breaches in the order of their occurrence, beginning with the 
first. Dh. 3s? 

ll. Abandonment of contract ou account of breach: waiver of right.—The 
Violation of a contract by one party, or his iuability to perform 
the stipulated acts or services, may authorize the other party to 
abandon the contract; and the protracted sickness of the plaintiff, 
probably disabling him from: performing the contemplated ‘ser- 
Vices, during the appropriate season, might authorize the de- 
fendants to abandon it, if the elected to do so: but, when they 
are shown to have treated the contract as continuing and in force, 
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CONTRACTS—Continued. 


after the termination of the delay, they will be held to have 
waived their right to abandon it. Brigham & Co. v. Carlisle, 243. 


12. When title passes by delivery.—On a contract for the sale of chattels, 


15. 


when there is an agreement that they shall be counted, weighed, 
measured, or separated from a larger bulk, before dominion over 
them is turned over to the purchaser, the sale is not complete, 
and the title does not pass, until the count, weighing, measure- 
ment, or separation takes place; but a sale may be complete 
without these formalities, and even without an agreement as to 
the price, when such is the understanding or agreement of the 
parties, and it is consummated by delivery. Aderholt v. Em- 
bry, 185. 

Discharge of debts by tripartite agreement.—Where two debts were 
secured by the same mortgage, one due toa guardian, and the 
other to an administrator and testamentary trustee, each for 
money loaned; and the administrator having purchased the land, 
for the benefit of his wife, at a sale under a decree of foreclosure, 
for the amount of the two debts, and being unable to make the 
cash payment to the guardian, it was thereupon agreed between 
them and a third person, who was indebted to the administrator 
for other moneys loaned, and who did business with a mereantile 
house of which the guardian was a partner, that the adminis- 
trator should credit the debtor with the amount, the debtor give 
his note, secured by crop-lien and mortgage, to the guardian's 
mercantile firm, and the guardian debit himself with the amount, 
in account with the ward, as for money collected; this agreement 
being executed, and founded on valuable consideration as be- 
tween the several parties. operated a discharge and satisfaction 
of each of the original debts, although no money passed between 
them.—Mi/hous v. Dunham, 48. 


CORPORATION, 


a, 


» 
> 


5 


» 


Deed of corporation, executed by agent.—A corporation can not ap- 
point an agent to convey lands, except by the vote of its diree- 
tors, or other managing board, in whom the power to sell is re- 
posed by charter, or by the general law; and without legal proof 
of such corporate act, a deed purporting to be executed in its 
name by an agent is not evidence of title, though it may operate 
as color of title. Standifer cv. Swann & Billups, 88. 

Same; estoppel by ratification of agent’s act.—li the corporation be 
held to have ratified the acts of one assuming to act as its agent 
in selling and conveying lands, by its knowledge of the fact that 
he was so acting, such ratification would only operate as an equi- 
table estoppel, of which courts of law can not take cognizance in 
actions involving the legal title. Jb. 88. 

Appointment of agent.—Record or written evidence of the appoint- 
ment of a bank cashier, or other agent of a corporation, is not re- 
quired ; it may be inferred from an adoption or ratification of his 
acts, as in the case of a natural person. Reynolds vr. Collins, 94. 

Compelling answer as garnishee in open court.—A garnishee ‘‘may, 
if required by plaintiff, be examined orally in the presence of the 
court’? (Code, § 3293); and this statutory provision, which is 
mandatory, is expressly made applicable to private corporations 
(§ 3267), and may be enforced against them by attachment, or 
by judgment nisi for want of answer, made absolute on con- 
tinued refusal. Ev parte C., S. & M. Railway Co., 258. 

Municipal corporation; construction of powers under charter.—The 
charter of a municipal corporation is strictly construed, though 
not so strictly as to thwart the legislative intent, fairly and rea- 
sonably appearing; only such powers as are clearly granted, ne- 
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cessarily implied, or incidental to the purposes and objects of the 
corporation, will be regarded as conferred; and a reasonabl - 
doubt as to the grant of a particular power, especially if it is in 
abridgment of natural or common right, will be resolved against 
the corporation. Ew parte Mayor &e. of Florence, 419. 

6. Same; power to prohibit sale of spirituous liquors.--A grant of 
power in a municipal charter, as in the charter of the town of 
Florence (Sess, Acts. 1878-9, p. 413), ‘* to license and regulate re- 
tailing spirituous, vinous, or malt liquors, within the corporate 
limits, and provide for annulling and revoking such license, on 
good cause being shown; to close up reteil establishments for 
such time as they may deem necessary ; to prevent the selling of 
spirituous, vinous or malt liquors, within the corporate limits, 
whenever they may deem it expedient,’’-- confers the power to 
prohibit absolutely the sale of such liquors within the corporate 
limits. Jh. 419. 

7. Municipal ordinance; partly invalid.--When a municipal ordinance 
is entire, each part being essential and connected with the rest, 
the invalidity of one part renders the whole invalid; but, where 
it consists of several distinct and independent parts, as when it 
prohibits disjunctively two or more acts, the invalidity of one 
part does not affect the validity of theothers. Jhb. 419. 

S. Garnishinent against stockholder, as debtor of corporation.—A stock- 
holder’s unpaid subscription for stock,for which he has given his 
note to the corporation, is a legal liability, on which an action of 
debt or jadebitetus assumpsit may be maintained by the corpora- 
tiop; and which may, therefore, be reached and subjected by 
garnishment atthe suit of a creditor of the corporation. Woo/- 
dridge v. Holes, 568. 

9. Same; transfer of note as collateral se curity. it “a corporation trans- 
fers a stockholder’s note for his unpaid subscription, as collateral 
security for a loan of money, and, the lender becoming bankrupt, 
the debt and note are sold by his assignee in bankruptey; the 
purchaserat the sale, having obtained a judgment against the 
corporation, may by garnishment subject the debt due by the 
stockholder, although he might also maintain an action on the 
note. Ib. 568, 


COSTS. 


1. .ltorney’s fee as costs.—An attorney’s fee, when taxed as costs in 
a chancery suit, accrues on the final determination of the cause, 
and not on the dissolution of a preliminary injunction, and be- 
longs to the complainant, if successful, notwithstanding the dis- 
solution of theinjunction. Rosser v. Timberlake, 162. 

2. Transcript; copy or opinion on former appeal, —¢ Ina second appeal 
in a chancery cause, the copy of the former opinion of this court, 
certified to the lower court for its guidance, should not be in- 
cluded in the transcript; and if included, no costs will be al- 
lowed for it. Lehman, Durr & Co. v. Dozier, 285. 

3. In eriminal case; sentence to hard labor for.--It is sutticient that the 
judgment is “ that said defendant perform hard labor for the 
county for——days, at 33 cents a day, to pay and satisfy the 
costs of this prosecution, but not toexeeed eight months ;”" but it 
would greatly tend to prevent abuse, if the judgment was made to 
express the amount of the costs, and the number of days the de- 
fendant is required to serve. JZé// v. The State, 1. 

1. Same; fees of witnesses.--The pay of the defendant’s own witnesses 
can not be computed as a part of the costs, for which additional 
hard labor may be imposed. Jb, 7, 

See, also, Fees; Fine anp Forrerrure Funp. 
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COURT, CIRCUIT. 

1. Original and appellate jurisdiction.—The original jurisdiction of 
the Circuit Court, in *‘ all matters civil and criminal,’’ is derived 
from the constitution (Art. v1, §5),and can not be abridged by 
statute; but its appellate or supervisory jurisdiction over inferior 
tribunals is of statutory creation (Code, 9657), and is limited by 
the terms and purposes of the grant. Dunbar v. Frazer, 529, 

Same; mandamus to probate judge.—-The Cireuit Court has no juris- 
diction, under either constitutional or statutory provisions, to 

\ issue a mandamus tothe judge of probate of a county in) another 
judicial cireuit. Jb. 529. 


CRIMINAL LAW. 
ADULTERY AND FORNICATION. 


l. Evidence of prior acts not covered by indictment.—Under an indict- 
ment for living in adultery, evidence having been adduced tend- 
ing to show an adulterous intercourse between the parties dur- 
ing the period covered by the indictment, proof of acts or conduct 
prior to that time may be received, without regard to the sufli- 
ciency of the other evidence to authorize a conviction. Cross r. 
The State, 480, 

2. Proof of former conviction.—Under an indictment for living in 
adultery, the record of a former conviction is not admissible as 
evidence without the indictment on which it was founded, so that 
the court may see that the offense was committed with the same 
person (Code, § 4184); and if the indictment is not produced, the 
court can not consider the former conviction for any purpose. 
Th. 430, 

3. Hushand and wife, as witness. s for ov against each other. —Under an 
indictment against two persons for living together in adultery 
(Code, § 4184), the husband of the woman is not a competent 
Witness for the man, When both are on trial together under the 
plea of not guilty. Birge v. The State, 435. 


ASSAULT. 


4. What constitutes assault.—Presenting and aiming an unloaded gun 
at a person within shooting distance, in such a manner as to ter- 
rify him, he not knowing that the gunis not loaded, will not sup- 
porta conviction fora criminal assault, although it may support 
a civil action for damages. Chapman v. The State, 460. 


SAIL. 


5. Right to bail; burden and sufficiency of proof.—On application for 
bail by a person who is in custody under indictment for murder, 
the production of the indictment makes out a prima facie case 
against him, and casts on him the burden of adducing exculpa- 
tory evidence; but he is not required to introduce the witnesses 
who were before the grand jury, although they are present in 
court; and if the evidence adduced by him leaves it doubtful 
whether the deceased came to his death by accident, by suicide, 
or by violence at the hands of another, no witnesses being intro- 
duced on the part of the prosecution, he is entitled to bail. bu 
parte Hammock & Elrod, 414. 

6, Same: on second hearing.—Bail being improperly refused in such 

case, and the right to it being declared by this court on review, 

additional evidence can not be adduced by the prosecution, but 

the only open question is as to the amount of bail, Jb. 414. 
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BURGLARY. 


Sufliciency of indictment.—It is no objection to an indictment for 
burglary, that it also avers the consummation of a larceny in the 
building alleged to have been entered. Barber v. The State, 19. 

8. Joinder of counts for burglary and larceny.—Whether a count for 
burglary, and a count for petit larceny, can be joined in the same 
indictment, is ‘‘left open for future consideration,”’’authorities be- 
ing cited. Jhb. 19, 

9. Felonious intent, as element of burglary; averment of.—-It is an essen- 
tial element of the crime of burglary that the breaking and en- 
tering should be accompanied with an intent to steal, or to com- 
mit some felony, and this intent must usually be alleged and 
proved ; but, where there is an averment of a completed larceny, 
or of some felony actually committed, it is unnecessary to aver 
the felonious intent. Jb. 19. 

). Sufficiency of trdictinent, as charge of burglary or larceny.—A count 

which fails to charge the felonious intent, and fails to charge an 

asportation sufficient to constitutes larceny, is fatally defective. 

Th. 19, 


-_ 


EMBEZZLEMENT. 


ll. Constituents of offense.—In order to sustain a conviction of the of- 
fense of embezzlement under the statute (Code, § 4377), three 
things must be proved: Ist, that the accused was the clerk, 
agent, servant, cr apprentice of a private person; 2d, that the 
money came into his possession by virtue of his employment; 
Sd, that he embezzled, or fraudulently converted it to his own 
use, or fraudulently secreted it with the intent to convert it to his 
ownuse. Pullam vr. The State, 31. 

12. Same; by agent.—The word agent,as employed inthe statute (Code, 
§ 4877), is used in its popular sense; meaning one who under- 
tukes to transact some business, or to manage some affair, for an- 
other, by authority, and on account of the latter, and to render 
an account of it; it imports a principal, and implies employ- 
ment, service, delegated authority to do something in the name 
and stead of the principal ; and it does not include a mere naked 
hailee, who holds possession wholly and exclusively for the ben- 
fit of the bailor. Jb. 3/, 

13. Difference between embezzlement and larceny.--li the husband felo- 
niously takes, and converts to his own use, money deposited with 
the wife to be kept for the benefit of a third person, without her 
association in the crime, he is guilty of larceny, and not of em- 
hbezzlement. [h. 37. 

EVIDENCE. 


14. Evidence of offenses other than that charged ; admissibility of. 
While, asa general rule, evidence that a defendant has com- 
mitted offenses other than that for which he is on on trial, is in- 
admissible; yet such evidence is admissible, where it tends to 
show the intent with which the act charged was committed, to 
illustrate its criminality, or to identify the accused as the person 
who committed the act charged in the indictment on which he is 
tried. Curtis v. The State, 12. 

15. Evidence of prior acts not covered by indictment.— Under an indict- 
ment for living in adultery, evidence having been adduced tend- 
ing to show an adulterous intercourse between the parties during 
the period covered by the indictment, proof of acts or conduct 
prior to that time may be received, without regard to the suffi- 
ciency of the other evidence to authorize a conviction. Cross r. 
The State, 430. 


41 
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16. 


at 
~ 


19. 


20. 


So) 


oo 


Flight; subsequent explanatory declarations.—Flight soon after the 
commission of the offense charged, though it may be of slight pro- 
bative force, is an evidentiary fact in the nature of an implied 
admission ; and while it may be explained or qualified by acecom- 
panying declarations on the principle of res gestw, subsequent 
conduct, acts or declarations, are not admissible for that  pur- 
yose. Chamblee v° The State, 406. 
light, concealment, &e.—Any conduct on the part of the defend- 
ant indicating a consciousness of guilt, such as flight, conceal- 
ment, &c., being competent evidence against him as an implied 
admission; it is competent for the prosecution to prove that, 
when an officer went to the defendant’s house to arrest him, and 
inquired for him, his wife asserted that he was not at home, when 
he was in fact in an adjoining room, and failed to discover him- 
self; but the jury should be instructed to disregard the evidence, 
unless satisfied that the defendant heard and understood the 
purport of the conversation. Clarke v. The State, 474. 


Confessions.—Betore confessions can go to the jury as evidence 


in a criminal case, it must be shown to the satisfaction of the 
court that they were made voluntarily. Any words spoken in 
the hearing of the defendant while in custody, which might gen- 
erate hope or fear on his part, are sufficient to exelude his con- 
fessions thereby induced; and when a confession has been thus 
improperly obtained, any subsequent repetition of it must also 
be excluded, unless it is aflirmatively shown that the effect of the 
improper influence had been entirely removed. Under these 
rules, as applied to the facts shown in this case, the defendant’s 
confessions ought Qot to have been admitted. Owen v. The State, 


425 


Husband and wife as witnesses against each other.—On principles of 


public policy, all communications between husband and _ wife 
which do not upon their face appear to be public, or intended to 
be so, are shielded from public scrutiny as evidence, and neither 
can testify as to such communications when the interests of the 
other are involved; and in criminal cases, the subsequent disso- 
lution of the marriage relation, by decree of divorce, does not af- 
fect the principle, nor remove the incompetency. Jb. 425. 


Same.—On principles of public policy, the wife is not a competent 


witness for her husband, when on trial in a criminal prosecution, 
although the defendant is now allowed to testify for himself. 
Donnelly v. The State, 452. 


Same.—Under an indictment against two persons for living to- 


gether in adultery (Code, § 4184), the husband of the woman is 
not a competent witness for the man, when both are on trial to- 
gether under the plea of not guilty. Birge v. Tue State, 425. 
What witness may state.—A witness can not be allowed to testify 
that one of the parties to a difficulty, in stopping the defendant 
afew nights before the difficulty, did so with the intention of 
provoking a difficulty. Harrison v. The State, 4. 


Statements of defendant as witness.—The defendant, testifying as a 


witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘ was in a fright,’’ when he 
crossed the street just before the difficulty; or, that he ‘‘ did not 
come to town that morning with any purpose to engage in a diffi- 
culty, or to get into trouble with any of the W.’s,’’ the family of 
the deceased ; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunicated, Stewart v. The Stale, 486, 


24. Same.—In making his statement to the jury, as authorized by the 


statute (Acts 1882-3, pp. 3-4), the defendant may state the fact 
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that he had had a previous difficulty with one of the parties en- 
gaged in the fatal rencounter, and the general nature of that difli- 
culty, as trivial or grave; but he can not state the details or par- 
ticulars of it, and ‘he m: iy be interrupted by the court when 
attempting to state them. //arrison v. The State, 

25. Evamination of defendant as witness.—Where several persons are 
jointly indicted and tried, and cach avails himself of the statutory 
privilege of testifying as a witness (Sess. Acts 1884-5, p. 139), he 
thereby becomes subject to examination and cross-examination 
as any other witness; and each has the right to examine the 
others in his own behalf. J//arris v. The State, 482. 

26. Same; cross-eramination.—When the defendant in a criminal case 
avails himself of the statutory privilege of testifving as a witness 
(Sess. Acts 1884-5, p. 139), he subjects himself to the test of 
cross-examination as to any matter connected with the transac- 
tion, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory state- 
ments on other occasions; but he can not be cross-examined, 
against his objection, as to his connection with, or commission of 
other offenses, or matters which would unduly prejudice him in 
the minds of the jury,—as by asking whether he did not ‘‘ belong 
to the Jesse James gange.”’ Clarke vr. The Statate, 474. 

27. Eamination of witness testifying as to character.—A witness, when 
called to testify to character, must testify to the person’s reputa- 
tion in the community, and not to particular facts or rumors 
affecting his reputation; but, on cross-examination, a greater 
latitude as to details is allowed, and he may be asked what he 
had heard other persons say, or What he had himself said, at a 
particular time and place, as to matters affecting the character of 
the person inquired about. Jackson vr. The State, 471. 

28. Competency of witness to testify as to character.—When a witness 
states that he knew the character of the deceased, or other per- 
son inquired about, ‘‘in the upper portion of the neighborhood 
in which he lived, but not in the lower portion,’’ this does not af- 
fect his competence y, - goes only to the weight or sufficiency of 
his testimony. Jb. 471. 

Tmpeaching w Secoduat credibility of a witness can not be im- 
peac hed by proof of the de larations of third persons, not made 
in his presence. Clarke v. The State, 474. 

30. Proof of venue.—The te Aa Ti of the proof of venue can not be 
considered by this court, in the absence of a ruling by the pri- 
mary court, and exce ption duly reserved to it. Ib. 474. 

on. € ‘harge in favor of escape of the innocent.—In re} ‘ly to the assertion 
of counsel, in argument, ‘‘ that the law says itis better that ninety- 
nine guilty persons shall escape than that one innocent person shall 
suffer,” the court may instruct the jury, that this proposition is 
not correct—that the policy of the law simply is, that the inno- 
cent shall go free, and that the guilty shall be punished. Ward 

The State, 441. 


— 


29. 


HoMICIDE. 


Killing one person by mistake for another.—When one person is 
killed by mistake for another, the character of the offense is the 
same that it would have been if the fatal shot or blow had killed 
the person for whom it was intended. Clarke 1 The State, 474. 

33. Homicide provoked by blow.—A blow in the face with the hand, in- 
tentionally inflicted by the deceased on the defendant, may con- 
stitute provocation sufficient to reduce the killing from murder 
to manslaughter, even if perpetrated with a deadly weapon ; pro- 
vided the jury are satisfied, from a consideration of all the facts 
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and circumstances, that the killing was prompted by the sudden 
heat of passion excited by the blow, and was not the offspring of 
malice, express or implied, or of a design previously formed ; but, 
if the detendant induced and sought for the provocation, in order 
to afford him an opportunity to execute his malice or previously 
formed design, the provocation is no defense, and he is guilty of 
murder. Stewart v. The State, 436. 

34. Self-defense.—The defendant’s belief that it was necessary to kill 
his assailant in order to save his own life, or to prevent grievous 
bodily harm, must not only be honestly entertained, but must be 
reasonable and well founded; though he may act on appearances 
as if they were real. Jackson vr. The State, 471. 

35. Same; charge asserting correct doctrine as to.—A charge in these 
words, ‘The doctrine of self-defense is not available, when the 
defendant was himself the aggressor, or was not reasonably free 
from fault in bringing on the difficulty; nor can it be invoked, 
unless the defendant was, or appeared to be, so menaced at the 
time, by some overt act on the part of his assailant, as to create 
in his mind a reasonable apprehension of danger to his life, or 
the infliction upen him of grievous bodily harm, and that there 
was no other reasonable mode of escape from such impending 
peril,’ asserts a correct proposition.  //arrison vr. The State, 5. 

36. Retreating in case of homicide; doctrine in Walker’s American Law 
us to, not approved.—Our law does not regard as ‘ta cowardly doc- 
trine”’ the rule which requires a party to retreat, under certain 
circumstances, in order to avoid unnecessarv bloodshed ; and 
when counsel read to the jury an extract from Walker’s American 
Law (p. 492), in which that assertion is made, the court may in- 
terrupt him, and state the correct principle of law. Jb. 5. 

37. Confessions.—Before confessions can go to the jury as evidence in 
a criminal case, it must be shown to the satisfaction of the court 
that they were made voluntarily. Any words spoken in the hear- 
ing of the defendant while in custody, which might generate hope 
or fear on his part, are sufficient to exclude his confessions there- 
by induced; and when a confession has been thus improperly 
obtained, any subsequent repetition of it must also be excluded, 
unless it is affirmatively shown that the effect of the improper in- 
fluence had been entirely removed. Under these rules, as ap- 
plied to the facts shown in this case, the defendant’s conTessions 
ought not to have been admitted. Owenv. The State, 425. 

38. Dying declarations.—Dying declarations are admitted as evidence 
with great caution, and the primary facts on which their admissi- 
bility depends are ‘closely scrutinized; but, when it clearly ap- 
pears that they were made under a conviction of impending death, 
as determined by all the attendant circumstances at the time, 
though the declarant may not have expressed in words his belief 
that he must soon die, the court must admit them, leaving the 
jury to judge of their weight and credibility. Ward v. The 
State, 441. 

39. Evidence of former difficulty.—The prosecution having proved the 
fact of a previous difficulty between the defendant and a kins- 
man of the deceased, on the morning of the homicide, the de- 
fendant can not be permitted to prove the details of that difficulty, 
nor to show who was the aggressor. Stewart v. The State, 436. 

40. Bveulpatory declarations of defendant, as to peaceable intentions. 
The defendant’s own declarations, made a year or more before 
the homicide, as to his peaceable intentions for the future, are 
not competent evidence ior him for any purpose. Jb. 436. 

41. Declarations of deceased inculpating himself.—The declarations or 
admissions of the deceased, as to his being in fault in striking 
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the defendant, made about one hour after the difficulty, are too 
remote to constitute any part of the res gest’; and not being made 
under circumstances which would render them admissible as 
dying declarations, they are not competent evidence for any pur- 
pose. Tb. 436. 

42. Statements of defendant as witness. —The defendant, testifying as a 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental stafus; as, that he ‘‘was ina fright,’? when he 
crossed the street just before the difficulty ; or, that he ‘‘did not 
come to town that morning with any purpose to engage in a dil- 
ficulty, or to get into trouble with any of the W.’s,”’ the family of 
the deceased; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunieated. Jb. 436. ° 

43. Threats by dejendant against third persons.—As a general rule, a 
threat by the defendant to kill some other person than the de- 
ceased is not admissible as evidence against him; but, in a case 
of mistaken identity, evidence showing malice on the part of the 
defendant towards the person for whom the deceased is supposed 
to have been mistaken, or threats made by him against that per- 
son, is relevant and admissible ; vet the jury should be instructed 
to give no weight or consideration to such evidence, unless they 
are satisfied as to the facet of such mistaken identity.—-Clarke vc. 
The State, 474. 

HH. Sane ; subsequent threats.—In such case, the fact of mistaken 
identity being established, proof of threats made by the defend- 
ant towards the person for whom the deceased was mistaken, and 
of a difficulty between them, subsequent to the homicide, is com- 
petent and admissible against him, in connection with the prece- 
dent threats and other circumstances, in determining the intent 
and motive with which the fatal shot was fired. Jhb. 474. 

D. Difficulty hetween defendant and third person, or deceased.—The 
prosecution having proved the fact of a difficulty between the de- 
fendant and a third person, for whom the deceased was supposed 
to have been mistaken at the time of the homicide, the defendant 
can not be allowed to prove the cause, merits, or details of that 
ditlicultv. 7h. 474. 

i. Rel rancy of evidence connecting defendant with difiiculty.—There he- 
ing evidence which tended to show a conspiracy, or agreement 
between the deceased and one A. on one side, and the defendant 
and one M. on the other, to bring on a difficulty with each other, 
a few days before the encounter in which the deceased was 
killed, the defendant and deceased being then strangers to each 
other, the statement of said A. as a witness, to the effect that, a 
day or two before the difficulty, he pointed out the defendant to 
the deceased, on the street, and told him he was the man with 
whom witness had the difficulty at the surprise party a few nights 
before, is competent and relevant evidence for the defendant. 
Harrison v. The State, 5. 

47. Evidence in rebuttal.—The difliculty between the parties having 
occurred while they were attending church at night, and the State 
having proved that the defendant was heard to say to one M. that 
if he would eall some one, not named, out of the church, he (de- 
fendant) would shoot him down, after which M. went back into 
the church, and requested the deceased to come out; it is com- 
petent forthe defendant to prove, by a woman who was present, 
that she sent into the ehurch for M., and asked him to come out 
and walk home with her. Jhb. 5. 

48. What witness may state-—A witness can not be allowed to testity 
that one of the parties to a difficulty, in stopping the defendant 


_ 
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4). 


50. 


52. 


59. 


a few nights before the difficulty, did so with the intention of 
provoking a difficulty. Jb. 5. 


Statement by defendant.—In making his statement to the jury, as 


authorized by the statute (Acts 1882-3, pp. 3-4), the defendant 
may state the fact that he had had a previous difficulty with one 
of the parties engaged in the fatal rencounter, and the general 
nature of that difficulty as trivial or grave; but he can not state 
the details or particulars of it, and he may be interrupted by the 
court when attempting to state them. Jb. 3. 


INDICTMENT. 


Practice as to finding; at common law.—The rule at common law 
was to prepare indictments, and to administer oaths to wit- 
nesses, in open court, and send both before the grand jury; and 
under this practice, the examination of a witness was confined 
to a specific offense, imputed to a designated person; anything 
beyond this was immaterial and impertinent. Banks v. The 
State, 14. 

Same; under statutes.—In America, this rule varies in the different 
States; in this State, the witnesses are sworn by the foreman of 
the grand jury, or solicitor (Code, § 4773); indictments being 
rarely drawn until the testimony has been heard and satisfies 
the grand jury, and their report forms the basis of prosecution. 
Th. 14. 

Solicitor’s signature.—The legal evidence of the verity of an indict- 
ment is its return as a true bill by the grand jury, as shown by 
the signature of the foreman; and the signature of the solicitor 
is not essential to its validity. Joyner v. The State, 448. 

Same.—An indictment will not be struck from the files because it 
is not signed by the solicitor, his signature not being essential 
to its validity. Cross v. The State, 430. 

Deputy-solicitor’s appearance before grand juru, and signature to 
indictment.—An indictment will not be struck from the files, on 
motion, because it was drafted by the deputy-solicitor, nor be- 
cause he appeared before the grand jury during their investiga- 
tion of the case. Ih. 400. 

Evidence before grand jury; legality and sufliciency of.—An indict- 
ment will be quashed, on motion, when it is shown that the wit- 
ness before the grand jury, on whose testimony it was found, was 
sworn by a person who was acting as special solicitor, and whose 
appointment was void. Joyner v. The State, 448. 

Burglary; avrerment of felonious intent.—It is an essential element 
of the crime of burglary, that the breaking and entering should 
be accompanied with an intent to steal, or to commit some fel- 
ony, and this intent must usually be alleged and proved; but, 
where there is an averment of a completed larceny, or of some 
felony actually committed, it is unnecessary to aver the fenonious 
intent. Barber v. The State, 19. 

Burglary and larceny.—It is no objection to an indictment for bur- 
glary, that it also avers the consummation of a larceny in the 
building alleged to have been entered; but, whether a count for 
burglary, and a count for petit larceny, can be joined in the same 
indictment, is ‘‘left open for future consideration,’’ authorities 
being cited. Lb. 19. 

Same.—A count which fails to charge the felonious intent, and 
fails to charge an asportation sufficient to constitute larceny, is 
fatally defective. J. 19, 

Larceny; description of property; clerical omission of words.—The 
omission of the word of in the indictment, in deseribing the 
ownership of the stolen property—as, ‘‘ the property—A B’’—is 
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a mere clerical misprision, and does not render the indictment 
fatally defective. Abernathy v. The State, 411, 

60. Removal or sale of mortgaged property; averment of owner’s name. 
In an indictment for the sale or removal of property on which 
a lien created by law exists (Code, § 4853), the name of the per- 
son who holds the lien must be stated, and it is not sufficient to 
state that his name is to the grand jury unknown. Hill v. The 
State, 1. 

61. Resisting officer.—The indictment in this case, substantially con- 
forming to that prescribed by the Code (No. 47, p. 996), is suffi- 
cient on demurrer. Andrews v. The State, 483. 

62. Violation or evasion of prohibition lauvs.—An indictment under the 
statute approved February 19, 1883, to prevent the violation or 
evasion of the prohibition laws (Sess. Acts, 1882-83, p. 61), must 
aver, in substance, each of the three ingredients of the offense: 
Ist, a house, room, inclosure, or other place, where spirituous, 
vinous or malt liquors are furnished or obtained in violation or 
evasion of law, or where some device is used to dispose of, fur- 
nish, or obtain such liquors, in violation or evasion of law; 2d, 
such house, room, inclosure, place or device to be so constructed, 
and in such manner, as to keep the person concealed who fur- 
nishes or disposes of the liquor; and, 3d, a sale, disposition or 
furnishing of such liquor, in violation or evasion of law, by a 
person who is at the time concealed. Boggus v. The State, 26. 





Jurors anp Jury; Granxp anv Petir. 


63. Grand jury; investigations before, to what confined.—Investigations 
before the grand jury must not be inquisitorial, and, with the 
exception of gaming cases, must be directed to a specified end, 
and the examination of witnesses must be confined to specified 
aims and objects; and under the theory and practice in this 
State, all that takes place before the grand jury, as well as the 
subsequent steps in the prosecution, may be said to be proceed- 
ings upon the indictment. Banks vr. The State, 1}. 

64. Same.—No general statute interdicts the giving away of spirituous, 
vinous or malt liquors, and, in the absence of some local prohibi- 
tion, the grand jury is without authority to inquire into a mere 
gift; but, where it is shown that local prohibition existed ‘‘ with- 
in two miles of the academy in the town of Jasper, Walker 
county, Ala.,’’ and the inquiry is of a particular act of selling or 
giving away of such liquors within the | reseribed limits, such 
question would be legitimate. Jb. 14, 

65. Examination of witness before.—A witness is nota general informer, 
but the inquiry myst be directed to the particular act, transac- 
tion, or imputed crime; and anything beyond this, except in 
gaming cases, is unauthorized and inquisitorial; but, in such 
cases, the statute (Code, § 4210) authorizes the interrogation of 
au witness as to the facts within his knowledge, and he may be 
required to answer without specifying any act or transaction. 
Tb. 14. 

66. Lridence before grand jury; legality and sufficiency of —An indict- 
ment will be quashed, on motion, when it is shown that the wit- 
ness before the grand jury, on whose testimony it was found, was 
sworn by a person who was acting as special solicitor, and 
whose appointment was void. Joyner v. The State, 448. 

67. Contempt by refractory witness before grand jury.—A witness before 
the grand jury, refusing to answer any lawful questions as to his 
knowledge of gaming within the county during the preceding 
twelve months, is guilty of a contempt, and also of a misdemean- 
or (Code, § 4136); and if he is brought before the grand jury at 
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70. 


a. 


their request, by order of the court, being imprisoned under a 

criminal charge or sentence, he is equally subject to the penalties 

of the law as if he had been summoned by subpeena. Newsum 
The State, 407. 


Organization of grand jury; supplying deficiency of jurors.—By the 


statute approved February 17th, 1885 (Sess. Acts 1884-5, pp. 
1Si-6), prevision is made for drawing jurors, organizing ju- 
ries, grand and petit, and supplying deficiencies which may oc- 
cur on the organization in the first instance; but no provision is 
made for supplying deficiencies which may afterwards occur, as 
where the number of grand jurors is reduced below the minimum 
number by excuses allowed on account of sickness; and such 
deficiencies must ytherefore, be supplied under the provisions of 
the former law (Code, § 4754) which, tothis extent, is not affected 
by the later statute. .thernathy +. The State, 471. 


, = renire at special term.—When a special term is called and 


eld for the disposal of business generally, for which regular ju- 
ries are required, they must be drawn, summoned and organized 
as ata regular term; and if acapital case is tried, a special renire 
must be drawn, including the regular jury, as at a regular term. 
But, when a special term is called and held for the trial of a sin- 
gle capital ease, a special renire of fifty persons must be sum- 
moned (Code, § 4739), and a jury must be organized from them 
for the trial, with talesmen if necessary. VI ‘ard vr. The State, 441. 

Special renire in capital case.—The general statute regulating the 
drawing of jurors and organization of juries in criminal cases 
Sess. Acts 1884-5, p. 181), when two or more capital cases are 
set for trial on the same day, authorizes and provides for but one 
special renire for all. Chamblee v. The State, 466. 


Same; when proper.—A special renire is necessary, and is author- 


ized, only in capital eases (Code, § 4874); and on a second trial 
under an indictment for murder, the first having resulted in a 
conviction of murder in the second degree, which operates as an 
acquittal of the higher offense, and is so pleaded on the second 
trial, the defendant is not entitled to a special renire. Jackson v. 
The State, 471. 


Discharge of juror on account of sickness.—The discharge of a juror 
9 J , : 


by order of the court, on account of sickness, and the substitution 
of another juror in his stead, authorizes the commencement of 
the trial anew, but does not enlarge the number of peremptory 
challenges allowed the defendant (Code, §§ 4906, 4879) ; and if he 
has already exhausted his peremptory challenges, - can not 
challenge peremptorily the substituted juror. Jb. 47/ 


LARCENY. 


What constitutes.—The only proof of the larceny charged being the 
testimony of a witness who stated that, during the night, the 
cotton was brought to the defendant’s house by one P., and that 
the defendant started to market with it in his wagon early the 
next morning; there is nothing in these facts, standing alone, to 
constitute larceny by the defendant, at least until he loaded the 
cotton to carry it off, and not then, unless the cotton had been 
previously stolen through his procurement or participation. [ill 
v. The State, 1 


74. Declarations of third person; admissibility as eride nee.—Said P. 


being present when the cotton was loaded and carried off by the 
defendant, under these circumstances, any statement or declara- 
tion made by him at the time is relevant and competent evi- 
dence for the defendant, as tending to show whether his asporta- 
tion was criminal or not. Jb. /. 
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75. Larceny and embezzlement; difference between.—lIf the husband 
feloniously takes, and converts to his own use, money deposited 
with the wife to be kept for the benefit of a third person, without 
her association in the crime, he is guilty of larceny, and not of 
embezzlement. Pullam rv. The State, 31. ; 

76. Evidence.—In a prosecution for the larceny of a mule, the prose- 
eutor having testified that his mule was taken away one night 
without his knowledge or consent, and that defendant afterwards 
brought him a horse, which he said he had obtained in exchange 
for the mule; the owner of the horse, who had reclaimed him 
from the prosecutor, may state the circumstances under which 
the defendant obtained the possession of the horse, although it 
amounts to a criminal offense. (Curtis «. The State, 12. 

77. Abstract eharge.—In a prosecution for the larceny of a mule, a 
charge asked, based on the defendant’s belief that he had the 
owner's permission to take the mule, is properly refused, when 
there is no evidence from which the jury are authorized to infer 
his belief that he had such permission. Skelton v. The State, 35, 

78. Description of property in indictment; clerical omission of words. 
The omission of the word of in the indictment, in describing the 
ownership of the stolen property—as, ‘‘the property — A B’’—is 
a mere clerical misprision, and does not render the indictment 
fatally defective. Abernathy v. The State, 411. 

79. Joinder of counts for burglary and larceny.—Whether a count for 
burglary, and a count for petit larceny, can be joined in the same 
indictment, is ‘left open for future consideration,’’ authorities 
being cited.— Barber v. The State, 19. 


PERJURY. 


80. Wht constitutes. —An answer to an immaterial question can not be 
made the subject of perjury; and where an indictment shows 
that the act sought to be proved was immaterial, it must be ad- 
judged insufficient, and an averment that it is material can not 
cure the defect. Banks v. The State, 14. 

Sl. Same.—An indictment for perjury will not lie against a witness 
who swore falsely on the trial of a void judicial proceeding. Col- 
lings v. The State, 432. 


PLEAS AND DEFENSES. 


82. Misnomer.—The variance between the names Donnelly and Donly 
is not, as matter of law, sufficient to support a plea in abatement 
on the ground of misnomer. Donnelly vr. The State, 453, 


Removat or SaALe or MortGacep Prorerry. 


83. Constituents of offense. —Valid equitable liens and mortgages are as 
much within the purview of the statute (Code, § 4853) which 
makes criminal the removal or sale of property on which another 
has a lien, as are those valid at law. Varnum v. The State, 28. 

S4. Description of property conve yed by mortgage; parol evidence of iden- 
tification.—When a mortgage conveys the ‘‘entire crop’? of the 
mortgagor of every description, ‘‘raised by him, or caused to be 
raised by him annually,” till a certain debt is paid, the uncer- 
tainty as to what the mortgage covers can be removed by parol 
evidence ; and when the bill of exceptions fails to set out all the 
evidence, this court will presume that such parol evidence was 
furnished, and the mortgage properly admitted in evidence. 
Th. 28. 

Sd. Indictment: avrerment of owner's name.—In an indictment for the 
sale or removal of property on which a lien created by law exists 

Code, § 4353), {the name of the person who holds the lien must 
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be stated, and it is not sufficient to state that his name is to the 
grand jury unknown. Hill v. The State, 1. 


ReEsIsSTING OFFICER. 


86. Who is “officer of the State.’”’—A special deputy, employed and au- 
thorized by the sheriff to execute a particular process, is ‘an 
officer of the State’’ within the meaning of the statute against re- 
sisting an officer in the execution of process (Code, § 4137) ; in the 
construction of which statute, the court declines to follow the 
dictum in Kavanaugh v. The State, 41 Ala. 399. Andrews v. The 
State, 483. 

87. Sufficiency of indictment.—The indictment in this case, substan- 
tially conforming to that prescribed by the Code (No. 47, p. 996), 
is sufficient on demurrer. Jb. 483, 


ReTaILinG Sprritvous Liquors. 


88. Npirituous liquors; what articles are included in the term.—Under an 
indictment charging an unlawful sale of spirituous liquors (Code, 
§ 4205; Sess. Acts 1880-81, p. 50), a conviction may be had on 
proof of a sale of ‘‘brandy peaches” and ‘‘brandy cherries,’’ put 
up in bottles, and preserved in liquor which was spirituous and 
intoxicating. Ryall rv. The State, 410. 

89. Same.—Under an indictment for selling vinous or spirituous 
liquors without a license and contrary to law (Code, § 4204; Sess. 
Acts 1878-9, p. 71), a conviction may be had on proof of a sale of 
bitters—in this case, Busby’s Bitters, or Busby’s Improved System 
TInvigoran'—or other decoction of whiskey compounded, in quan- 
tity sufficient to intoxicate, with bitter herbs, barks, and other 
medicinal ingredients, which was bought for use as a beverage, 
was so used, and produced intoxication. Wall v. The State, 417. 

90. Same; evidence as to character of article sold.—The fact that the bit- 
ters, or other decoction sold, was classed for the purpose of taxa- 
tion, by the Treasury Department at Washington, as a proprie- 
tary medicinal preparation, is irrelevant, hearsay merely, and 
has no tendency to show that it does not contain whiskey in suf- 
ficient quantity to produce intoxication. Jb. 417. 

91. Act to prevent violation or evasion of prohibition laws, and of laws re- 
quiring license; what must be proved to authorize conviction under. 
In order to sustain a conviction for the offense denounced in the 
act to prevent the violation or evasion of prohibition laws, or of 
laws requiring license for the sale of liquors, approved February 
19, 1883, three things must appear: Ist, a house, room, inclosure, 
or other place, where spirituous, vinous or malt liquors are fur- 
nished or obtained in violation or evasion of law, or where some 
device is used to dispose of, furnish, or obtain such liquors, in 
violation or evasion of law; 2d, such house, room, inclosure, 

ace or device to be so constructed, and in such manner, as to 
ves the person concealed who furnishes or disposes of the liquor ; 
and, 3d, a sale, disposition or furnishing of such liquor, in viola- 
tion or evasion of law, by a person who is at the time concealed. 
Boggus v. The State, 26. 

92. Same; what indictment must show.—An indictment under this 
statute must contain, in substance, an averment of each of the in- 
gredients set out above ; less than this fails to show a violation 
of thelaw. Jb. 26. 

93. Same; policy of.—There is nothing in this statute which provides 
for the punishment of the person who furnishes or disposes = 
the liquor; its policy is to prevent such clandestine traffic, 
punishing him who keeps or controls the house, place or ae 
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96. 


99. 


100. 


101. 


102. 


trivance, in and by which such illicit traffic can be and is con- 
ducted. Jb. 26. 


TRIAL, AND Its INCIDFNTS. 


Amendment of complaint, on appeal from County Court.—A_ state- 
ment of the cause of complaint prepared by the solicitor, on ap- 
peal from the County Court, is amendable, if a new and different 
case is not thus introduced, Perry v. The State, 22. 

Transfer of cause from Circuit to County Court.—When an indict- 
ment is found in the Cireuit Court, and a trial is had under it in 
the County Court, the transcript should contain a certificate 
showing the transfer of the cause. Joyner v. The State, 448. 

Waiver of trial by jury.—A waiver of atrial by jury, being the re- 
nunciation of a valuable constitutional right, must be strictly 
construed ; and it will be held, ordinarily, to apply only to the 
particular trial at which it ismade. Cross v. The State, 430. 

Service of copy of indictment and special venire.--When the record 
shows an order for the service of a copy of the indictment and of 
the special renire on the defendant (Code, § 4872), this court will 
presume compliance with the order, in the absence of objection 
in the court below founded on the want of it. Clarke v. The State, 
44. 

Statements of defendant as witness.—The defendant, testifying asa 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘was in a fright,’’ when he 
crossed the street just before the difficulty ; or, that he ‘‘ did not 
come to town that morning with any purpose to engage in a dif- 
ficulty, or to get into trouble with any of the W.’s,”’ the family 
of the deceased ; the general rule applying, which forbids a wit- 
ness to state his motive, belief, intention, or state of mind when 
secret and uncommunieated. Stewart v. The State, 436. 

Evamination of defe ndant as withess.—Where several persons are 
jointly indicted and tried, and each avails himself of the statu- 
tory privilege of testifying as a witness (Sess. Acts 1884-5, p. 139), 
he thereby becomes subject to examination and cross-examina- 
tion as any other witness ; and each has the right to examine the 
others in his own behalf. J/Zarris v. The State, 482. 

Same; cross-examination.—When the defendant in acriminal case 
avails himself of the statutory privilege of testifying as a witness 
(Sess. Acts 1884-5, p. 159), he subjects himself to the test of 
cross-examination as to any matter connected with the transac- 
tion, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory state- 
ments on other occasions; but he can not be cross-examined, 
against his objection, as to his connection with, or commission 
of other offenses, or matters which would unduly prejudice him 
in the minds of the jury,—as by asking whether he did not ‘ be- 
long to the Jesse James gang.’’ Clarke r. The State, 474. 

Reading extracts from adjudged cases to jury.—Counsel may read to 
the jury, in the presence of the court, as part of their argument, 
extracts from the published decisions of this court, when perti- 
nent to the questions involved in the case, and containing cor- 
rect expositions of the law. Stewart v. The State, 436. 

Argument of counsel; discretionary power of court to interrupt.—The 
court has a discretionary power to require all legal propositions 
to be argued to the court, and not to the jury; and may properly 
interrupt counsel when reading from a text-book, and state that 
the princible announced is not correct. Harrison v. The State, 4. 
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VERDICT AND JUDGMENT. 


General verdict, under indictment containing qood and bad counts. 
A general verdict of guilty, under an indictment containing both 
good and bad counts, will be referred to the good counts. Barber 
rv. The State, 19. 

Verdict on Sunday.--A verdict may be received on Sunday, and 
judgment be entered on it on the next day. Chamblee v. The 
State, 466. 

Costs; sentence to hard labor for.--It is sutticient that the judg- 
ment is “that said defendant perform hard labor for the 
county for——days, at 33 cents a day, to pay and = satisfy the 
costs of this prosecution, but not toexceed eight months ;”’ but it 
would greatly tend to prevent abuse, if the jadgment was made to 
express the amount of the costs, and the number of days the de- 
fendant is required to serve. Hill v. The State, 1. 

Same; fees of witnesses.--The pay of the defendant’s own witnesses 
can not be computed as a part of the costs, for which additional 
hard labor may be imposed. Jh, /. 

Discharg of convict sentenced to hard labor, when sentence is not car- 
ried into effeet—When a person, being convicted of a misde- 
meanor, is sentenced to hard labor for the county on non-pay- 
ment of the fine and costs, and ordered to be ‘‘confined in the 
county jail until within five days next after the adjournment of 
the court, when he will be delivered to the superintendent of 
hard labor by the sheriff;’’ he is entitled to be discharged on 
habeas corpus, if the order is not carried into effect within a rea- 
sonable time after the adjournment of the court. Ew parte Creivs, 
$57. 

Same; what.is reasonable time.—In such ease, the judgment and 
sentence being rendered on the 3d December, and the term of the 
court expiring by limitation on the 5th, a petition for discharge 
from custody, filed on the 23d, is net premature, although the 
minutes have not been signed by the presiding judge. [h. 457. 

Statutory provisions as to hiring of county convicts.—Under the 
statutory provisions regulating the hiring of county convicts 
(Sess. Acts 1882-8, p. 155, §5; Sess. Acts 1884-5, pp. 187-96, $955), 
two distinct or separate contracts, or svstems of letting to hire— 
one for, persons convicted of offenses involving moral turpitude, 
and the other for persons convicted of other offenses---are neces- 
sary, when the court has decided on letting to hire as the mode 
of inflicting the punishment of hard labor for the county; and 
these must be shown by the orders of the court entered of record, 
though they may be carried into effect by any member of the 
court, or any other person duly appointed and authorized by the 
court to act for it. Ib. 457. 


Wrer of Error, anp APPEAL. 


When appeal lies—In a criminal case, when the record does not 
show any judgment entered up on the verdict, the appeal will be 
dismissed by this court ex mero motu. Joyner v. The State, 448. 

Revision of judgment in criminal case, without writ of error.—In a 
criminal case, ‘‘ when a question of law is reserved for the con- 
sideration of ’’ this court, it is the duty of the clerk below to make 
out and forward a transcript of the record (Code, § 4979); which 
transcript, being here filed, gives this court jurisdiction, if the 
question is properly presented. Bolling v. The State, 469. 


112. Same.—When the question does not distinctly appear on the 


record, it must be reserved by bill of exceptions; and when it 
does appear on the record, asa ruling on demurrer to a plea, not 
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being proper matter for a bill of exceptions, the record must show 
that the question was reserved at the time the ruling was made. 
Th. 469, 


DAMAGES. : ’ 


1. Inaction on injunction bond.—On the dissolution of an injunction, an 
action at law may be maintained on the bond, and nominal dam- 
ages recovered, without proof of any actual damage. Rosser rv. 
Timberlake, 162. 

2. Altorney’s fees as damages.—Since any suit may, if unde- 
fended, result in costs against the defendant, it can not be as- 
sumed in an action onan injunction bond, because there is no 
proof of present injury caused by the injunction and restraining 
order, that there was no occasion to employ counsel to defend 
against it; nor does it lie in the complainant’s mouth, when sued 
on his bond, to say that his suit was so frivolous as not to require 
defense. Jb. 162. 

3. Damages; what recoverable.—The primary purpose of awarding 
damages, whether for the breach of a contract or fora tort (where 
no question as to punitive damages is involved), is compensation 
to the party injured; and the primary rules are, that the damages 
must be the natural and proximate result of the wrong complained 
of, and they must not be merely speculative, or conjectural. 
Brigham & Co. v. Carlisle, 248. 

4. Sane; what not accurate rule as to.—It is not strictly accurate to 
say, that all damages are recoverable which are in the contempla- 
tion of the parties; since all profits are not recoverable, though 
in the contemplation of the parties, their allowance depending on 
their nature and character. Jb. 24. 

. Profits as damages > when not recoverable in action Jor breach of con- 
tract.—When profits form an elemental constituent of the con- 
tract, their loss the natural result of its breach, and the amount 
can be estimated with reasonable certainty, such as satisfies the 
mind of a prudent and impartial person, they are allowable as 
damages; the requisite to their allowance being some standard, 
or established data, by reference to which the amount can be satis- 
factorily ascertained. But mere speculative profits, such as might 
be the probable result of an adventure defeated by the breach of 
a contract, the gains from which are entirely conjectural, and 
with respect to which no means exist of ascertaining, even proxi- 
mately, the probable results, can not be recovered. Jb. 24. 

6. Speculative damages.—The plaintiff being employed as a travelling 
salesman for the defendants, to sell goods of different characters 
and qualities, at a compensation to be determined by a specified 
commission on the amount of sales of the different kinds of goods, 
the profits which he might have earned under the contract are 
purely speculative and conjectural; and his testimony as to the 
probable amount of sales, not stating any facts, is inadmissible 
as evidence for him in an action for a breach of the contract. 
Ib. 243. 

7. Measure of damages, for failure or refusal to deliver goods sold. 
Where the vendor of goods fails or refuses to deliver them to the 
purchaser, and the price has not been paid, the measure of dam- 
ages to the purchaser, in an action for the breach, is the differ- 
ence between the agreed price and the market price at the time 
and place of delivery, with interest; but this general rule does 
not apply, when it is shown that the purchaser can not go into 
the market and, by paying such difference in price, procure the 
desired goods. Bell vr. Reynolds & Lee, 511. 


~ 
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8. Same; profits as damages.—Profits sustained as the natural conse- 


9. 


quence of the breach or wrongful act complained of, are reecover- 
able as a part of the damages, when not objectionable on the 
ground of remoteness or of uncertainty. Jb. 617. 


Same.—On a sale of guano, which the seller knew was intended 


for use by the purchaser in raising a cotton crop on his planta- 
tion, only one half the stipulated quantity being delivered, and 
it being then too late to procure it elsewhere, the measure of 
damages to the purchaser is the difference in value between the 
cotton raised on the land on which the guano was used, and that 
raised on the adjoining land, of the same quality and cultivated 
in the same manner, on which no guano was used. Jb. 511. 


10. Contract for delivery of coal; measure of damages for breach.—Under 


11. 


a contract for the sale of 500 tons of coal, at a specified price, to 
be delivered on the cars by the defendants at their place of busi- 
ness, as plaintiffs might order, between the 12th September (the 
date of the contract) and the 31st March following, provided that 
not more than 200 tons should be ordered ‘in any one month ;”’ 
the coal being mined by the defendants at a railroad station 
where they alone were engaged in the business, and being intend- 
ed, as they knew, for sale by the plaintiffs in Tuskaloosa, the 
nearest market, where they were engaged in the business, the 
measure of plaintiffs’ damages for a breach is the difference be- 
tween the contract price and the market price in Tuskaloosa, 
with cost of transportation added ; and this is to be estimated for 
each separate breach, on each partial delivery. Johnson & Thorn- 
ton v. Allen & Jemison, 287. 

Same; application of surplus deliveries after breach.—Aiter the 
contract was exhausted by the maximum orders during the 
months of September, October, and November, any subsequent 
deliveries, accepted by the plaintiffs, must be applied to the sev- 
eral breaches in the order of their occurrence, beginning with the 
first. Jb. 387. 


12. Damages for breach of special contract.—Under a written instrument, 


by which a raiload company, in consideration of a promise to con- 
vey the right of way, binds itself (Ist) to pay him a specified sum of 
money, (2d) to establish a station or depot at or near a named 
road-crossing, (3d) to fence the track through his lands, (4th) to 
locate the houses for the section hands at or near the station, and 
(5th) to appoint him agent for said station, to continue him as 
such so long as he faithfully discharged the duties of the agency, 
and to pay hima salary as agent of $30 per month, should the 
business of the station justify the same ; an action lies for the breach 
of the agreement to locate the section houses and to fence the track, 
and at least nominal damages may be recovered, and any actual 
damages which are the natural and proximate consequences of 
the breach; but not merely possible or speculative losses, such 
as the possible increase of patronage to his store and mill by the 
location of the houses. Evans v. Railway Co., 341. 


13. Damages for breach of appeal bond.—Where, in an action of eject- 


ment, on appeal from a judgment quashing a writ of possession, 
the presiding judge made an order that, on appellant ‘‘ executing 
bond in the sum of two hundred dollars, the writ ordered to be 
suspended,” a bond conditioned that the appellant ‘‘ shall satisfy 
and pay whatever damages the appellee may sustain by reason 
of said appeal, in event the judgment of said court shall be af- 
firmed,’’ isa valid common-law bond, having been voluntarily 
executed, and founded on a valuable consideration; and posses- 
sion of the lands being retained pending the appeal, the obligors 
are bound for damages sustained by the appellee by reason of 
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the loss of possession of the lands, and for expenses incurred for 
the services of an attorney in resisting a reversal of the judgment. 
Miller rv. Vaughan, 323. 


DEEDS. 


1. Statutory provisions (Code, § 2948) as to form and requisites of deed. 
The statute dispensing with the necessity of a seal, and giving 
effect to instruments in writing according to the intention of the 
grantor (Code, § 2948), being remedial, must be liberally con- 
strued, in order to suppress the mischief intended to be remedied, 
and to effectuate the purpose and intent of the law-makers; but, 
being also in modification of the common law, its operation will 
not be extended by construetion. Webb v. Mullins, 111. 

2. Writing not operative as a conreyance.—An instrument of writing in 
the form of a deed, under seal, signed, attested and acknowl- 
edged, but containing no words of grant or transfer, can not ope- 
rate as a conveyance, though a regular habendum clause is in- 
serted. Jb. 111, 

8. Delivery and acknowledgment of deed.—Delivery and acknowledg- 
ment (or attestation) are both necessary to give effect and opera- 
tion to a deed, but it is not necessary that they shall be contem- 
poraneous acts; when the delivery is subsequent to the acknowl- 
edgment, the deed takes effect from the delivery, and when the 
delivery is prior to the acknowledgment, it takes effect from the 
acknowledgment. Jb. 717. 

4. Alteration or interlincations in deed.—Alterations or interlineations | 
in a deed, in the handwriting of the grantor, if made before or 
concurrently with its execution, do not affect its validity or ope- 
ration; alterations made by him, or by his authority, after ac- 
knowledgment but before delivery, are inoperative without a new 
acknowledgment, when their effect is to enlarge the estate or 
premises conveyed ; but, when their effect is to limit or restrict 
the estate or premises conveyed, and they are made by the 
grantor in pursuance of an intention expressed at the time of the 
signature and acknowledgment, they take effect from the subse- 
quent delivery of the deed, and a second acknowledgment is not 
necessary. Ih. 111. 

Evecution of conveyance-—An instrument which is dated and signed 
by the grantor, but without attesting witnesses, takes effect and 
is operative as a conveyance only from the day of its subsequent 
acknowledgment. Chadwick v. Carson, 116. 

Same.—A conveyance of lands, to be operative under the statute 
(Code, §§ 2145-46), must be signed by the grantor, if able to write, 
and acknowledged by him before a proper offcer, or must be at- 
tested by asubscribing witness. Carlisle v. Carliste, 542. 

Delivery of deed.—Actual, manual delivery of a deed is not essen- 
tial, but any words or acts, showing an intention that the instru- 
ment shall be considered as executed and operative, constitute a 
good delivery ; and when the instrument is duly signed by the 
grantor, acknowledged before a proper officer, and found in the 
possession of the grantee, a presumption of delivery arises, which 
must be repelled by the party assailing it. Simmons v. Simmons, 
365, i 

8. Defi ctive certificate of acknowledgment.—A defective or informal cer- 
titicate of acknowledgment, to which the oflicer’s name is signed, 
may operate as an attestation; but this effect can not be allowed 
to a printed form of certificate to which his name is not signed, 
although his name and style of office are written by him in the 
body of the paper. Carlisle v. Carlisle, 542. 


- 
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9. Amendment of defective certificate.—When a justice of the peace has 
ceased to fill that office in the county, though filling the same of- 
fice in another county, he has no authority to sign his name to a 
blank or detective certificate of acknowledgment, so as to make 
the certificate operate by relation as of the day of its date. Th. 
542. 

10. Registration as constructive notice.—The registration of a mortgage 
operates as constructive notice to all purchasers from the time it 
is deposited in the proper office. Heflin & Phillips v. Slay, 180. 

11. Statutory protection to judgment creditors and purchasers, against 

* unrecorded mortgages.—Under the statute declaring unrecorded 
mortgages void as against purchasers, mortgagees and judgment 
creditors without notice (Code, §§ 2166-67), judgment creditors are 
placed on the same footing with purchasers and mortgagees, al- 
though they have not acquired a lien by placing an execution in 
the hands of the sheriff; but only subsequent judgment creditors, 
like subsequent purchasers, can claim the protection of the stat- 
ute. Chadwick v. Carson, 116, 

12. Description of premises conveyed.—When the lands conveyed by 
mortgage are therein incorrectly or defectively described by gov- 
ernment numbers, but correctly by metes and bounds, and also 
by reference to a former deed, by which the lands can be identi- 
fied, the latter description will control, and a reformation of the 
instrument is unnecessary. Jb. 1/6. 

13. Same; judicial knowledge of public lands.—The premises conveyed 
being described in a deed as a subdivision of a section in “ frac- 
tional township twenty (20) of range thirteen (13),’’ the descrip- 
tion is sufficiently certain and definite without adding the name 
of the county in which the lands lie, since the courts judicially 
know that there is but one fractional township answering the de- 
scription, and that it is situated in Randolph county. Webb rv. 
Mullins, 111. 

14. Same.—‘‘ Part of lot No. 17 in the original plan of said town 
[Huntsville], fronting on Gallatin street fifty feet, extending 

eastwardly seventy-three feet, known as the property formerly 
owned by Isaac Jamison,’’ when the words are used in a deed 
as describing the property conveyed, are not descriptive of an 
undefined partial interest in the said Jamison lot, but convey the 
entire lot, or such interest therein as the grantor owned and pos- 
sessed, the specified front and depth having reference to the di- 
mensions of that lot, and not of the larger lot (No. 17) of which it 
formed a part. Bernstein v. Humes, 134. 

5. Same; parol evidence of identification.—When a mortgage conveys 
the ‘‘ entire crop”’ of the mortgagor ‘‘ of every description raised 
by him, or caused to be raised by him annually,” till a certain 
debt is paid, the uncertainty as to what the mortgage covers can 
be removed by parol evidence; and when a bill of exceptions 
fails to set out all the evidence, this court will presume that such 
parol evidence was furnished, and the mortgage properly ad- 
mitted in evidence. Varnum rv. The State, 28. 

16. Deed of corporation, executed by agent.—A corporation can not ap- 
point an agent to convey lands, except by the vote of its direc- 
tors, or other managing board, in whom the power to sell is re- 
posed by charter, or by the general law; and without legal proof 
of such corporate act, a deed purporting to be executed in its 
name by an agent is not evidence of title, though it may operate 
as color of title. Standifer v. Swann & Billups, 88. 

17. Conveyance of partnership lands, in name of partnership, by one 
partner.—Where the legal title to lands stands in the. name of a 
partnership, a deed executed by one partner, in the partnership 
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name, is effectual to convey hiv individual interest, and operates 
by way of estoppel against him ina subsequent action against a 
sub-purchaser from his grantee. Elliott vr. Dycke, 15@, 

18. Proof of deed executed in another State-—When a deed, conveying 
lands in Alabama, is executed in Georgia, the presumptlon is, in 
the absence of proof to the contrary, that the subscribing wit- 
nesses resided in Georgia; and when it becomes necessary here 
to prove its execution, it is not necessary to produce or account 
for the absence of the witnesses. Jb. 150. 

iM. Secondary evidence of lost deed.—When proper proof has been ad- 
duced of the loss or destruction of a deed, which had never been 
recorded, its execution and contents may be established, as 
against the grantor, by proof of his subsequent admissions, and 
acts indicating that he set up no title to the land as against the 
grantee. Ib. 150. 

20. Proof of deed.—Where the issue is whether a deed was ever exe- 
cuted, an alleged copy being produced, the fact that it is without 
date, and the further fact that the deed was never filed for record, 
are circumstances to which the jury may look in deciding the 
question. Ib. 150. 

21. Same; presuinption as to posse ssion.—While it may be a legal pre- 
sumption that the owner of land has possession of the deed of his 
immediate vendor, no such presumption arises as to former 
deeds. Beard v. Ryan, 37. 

one Proof of anc nt deeds, and record copies.—-W here the plaintiff de- 
duces title under deeds more than thirty years old, which are not 
shown to have ever been in his possession, and the circumstances 
repel any suspicion of a sinister purpose in withholding the orig- 
inals, record copies of such deeds may be received, on proof of 
diligent search by his attorney and his agent in all reasonable 
places of deposit, in which search plaintiff himself assisted, al- 
though he is not examined personally as to his custody of the 
papers, being absent in another county at the time of the trial. 

h Ode 

23. Same; color of title—A written instrument purporting to be an 
agreement to convey, though ineffectual as a conveyance, may 
constitute color of title: and when it comes from the custody of 
a person having an interest in the land, is more than thirty years 
old, and is connected with evidence showing possession under it, 
it is governed by the rules which apply to the proof of ancient 
deeds, Ib. 37. 

24. Proof of ancient deeds.—A deed, thirty years old, is admissible as 
evidence without proof of its execution; and when the only ob- 
jection to its admissibility is the failure to prove its execution, 
the appellate court will presume, in favor of the ruling of the 
court below, that the paper came from the proper custody. Al- 
excander v. Wheeler, 167. 

25. Proof of ancient deeds and record copies.--On the last appeal in this 
ease (75 Ala. 241-5), the admissibility of the documentary evi- 
dence constituting plaintiffs’ chain of title, which consisted of 
certified copies of deeds recorded fifty years ago, was considered 
by this court, and the evidence was held to have been properly 
received; and the court. re-aflirms that decision. Bernstein rv. 
TIIumes, 134. 


DEVISE. See Legacy anp Devise. 
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lL. Amendment by striking aut party defi ndant.—In an action against 
several defendants, founded on a cause of action which is joint, 
or joint and several, a discontinuance as to one who is served 
with process, or an amendment striking him out as a party, ex- 
cept on some ground of person al defense, operates a cdiscontinu- 
ance of the entire action. Jowes v2 Engelhardt, 505, 

Same.—In an action against two or more, on a joint cause of 
action, a recovery can not be had on proof of a separate contract 
made by each; but, in an action against two, if the complaint con- 
tains only the common counts, and the evidence shows a separate 
contract or liability on the part of one only, the name of the other 
may be struck out by amendment (Code, § 95256), or a discontin- 
uance entered as to him, without alfecting the right to judgment 
against the first. Jb. 505. 


» 


EASEMENT. 


F EKusement for flow of waters Trom upper lands, mpon lowe r.—Where 
two adjacent tracts of land belong to different persons, the upper 
or dominant tract has a natural casement or servitude in the 
lower, for the discharge of all surface water and running streams, 
and the owner of the lower tract has no lawful right to obstruet 
the natural flow of the water, to the serious injury of the superior 
——— tor; the only recognized exception to this rule being in the 

case of Iuil lings erected on city or village lots. Farris & Me- 
Curd ye ~ Dudl uv, 124. ‘ 

2. Righ' of way for railroad; nature of, and how acquired.—-The right 
of way for a railroad is an easement—an interest in the freehold; 
and it can only exist in grant, or by prescription. Hast Ala. Rail- 
way ('o. G. Ti wih. WV Coosa Rive vs Railroad f , = 4 5. 


KJECTMENT. 


lL. Parties; misjoinder—When several persons join as plaintifls, ina 
statutory real action, all must recover, or none of them ean. 
Whitlow v. Echols, 206, 

Legal and equitable titles.—In ejeetment, or the statutory action in 
the nature of ejectment, the legal tithe must generally prevail; 
and when both parties claim from the same source of title, he 
who establishes that title in himself must recover, without re- 
vara to equitable considerations. Simmons ¢. Simmons, 365, 

83. Same: election to claim under deed or will, as estoppe /.—Where the 
plaintiff claims under a deed, and the defendant under a_ will 
afterwards executed by the grantor, the plaintiff's title must pre- 
vail, unless it is shown to have been devested in some legal 
mode; and if he be estopped by his consent to the probate of the 
will, and his acceptance of the personal property bequeathed by 
it to him, the estoppel is not ‘a tilable at law in defense of the 
action. Ib. 365, 

4. Same.—In ejectment, or the statutory action in the nature of eject- 
ment, the legal tithe must prevail, and the court can not take 
cognizance of an equitable title. /Tooper ro C. & W. Railroad 
Co., 213. 

5. Same; as applied to right of way for railroad.—A railroad company, 
having constructed its road through plaintiff's lands, without ob- 
jection by him, under an executory contract for the purchase of 
the right of way, can not defeat an action of ejectment founded 
on his legal title, by proof of facts which would constitute an 
equitable estoppel. Jo. 21. 

Title of purchaser at shect fs sale; sufficiency to support ejectment. 
When the plaintiif, claiming under a purchase at sheriff’s sale, 
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produces the judgment, execution and levy, and the sheriff’s 
deed, and proves the possession of the defendant in execution at 
the time of the levy and sale, he makes out a prima facie case of 
title; and the onus is then devolved on the defendant to show a 
superior title, either by documentary evidence, or by proof of ad- 
verse possession suflicient to perfect a title under the statute of 
limitations. //liott v. Dycke, 150. 

. stoppel against denial of plaintig s title.—When the defendant in 
ejectment, or the statutory action in the nature of ejectment, sets 
up a title derived from the plaintiff, he is estopped from denying 
that plaintiff originally had title. Jb. 750. 

8. Plea of not guilty.—In ejectment, as in the statutory action in the 
nature of ejectment, the plea of not guilty is an admission of the 
defendant’s possession (Code, § 2963), and is equivalent to the 
consent rule. Swann & Billups v. Kidd, 173. 

9. Sufficiency of verdict in description of land.—A verdict for plaintiff, 
for “the strip lying on the north boundary of the eighty, being 
one acre and a half, more or less,’’ is void for uncertainty ; but 
the finding as to the other portions of the land sued for being 
sufficiently certain and definite, and plaintiff taking judgment for 
those portions only, the insuflicient finding is eliminated, and 
forms no ground for an arrest of judgment. A/erander ec. Wheeler, 
167. 


ELECTION. See EsecrMenr, 3. 
EMBEZZLEMENT. See Criminat Law, 11-13. 
ERROR AND APPEAL. 


1. When appeal lies.—An order made by a cireuit judge at chambers, 
dismissing an application for a rehearing after final judgment at 
law (Code, § 3161), is not a final judgment or decree which will 
support an appeal; and if it be within the terms of the statute 
granting an ge from an order denying certain remedial writs 

7b. § 3923), the limitation of such appeal is sixty days. Trabue, 
Davis ad Co. rv. Shotts, ood, 

2. Same; in criminal case.—In a criminal case, when the record does 
not show any judgment entered up on the verdict, the ap es 
will be dismissed by this court er mero motu. Joyner rv. 
State, 448. . 

3. Revision of judgment in criminal case, without writ of error.—In a 
criminal case, ‘* when a question of law is reserved for the con- 
sideration of ’’ this court, it is the duty of the clerk below to make 
out and forward a transcript of the reeord (Code, § 4979); which 
transcript, being here filed, gives this court jurisdiction, if the 
question is properly presented. Bolling v. The State, 469. 

4. Same.—When the question does not distinctly appear on the 
record, it must be reserved by bill of exceptions; and when it 
does appear on the record, asa ruling on demurrer to a plea, not 
being proper matter fora bill of exceptions, the record must show 
that the question was reserved at the time the ruling was made. 
Ih. 469, ' 

5. Register’s findings on facts: when will not be disturbed.—On appeal 
from the chancellor’s decree, overruling exceptions to the regis- 
ter’s report on a disputed question of fact, the decree will not be 
disturbed, unless it is shown to be clearly wrong. Smith tv. 
Vaughan, 201. 

6. Charge referring legal question to jury; when error without injury. 
A charge which submits to the jury the decision of a legal q ves- 
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tion, Which the court ought to have decided against the ‘party ex- 
cepting, is error without injury. Bernstein v. Humes, 134. 

7. Pleading over, after demurrer sustained; error without injury.—Atter 
judgment on demurrer, pleading over is matter of right, and is 
not a waiver of the privilege of assigning the judgment on de- 
murrer as error in the appellate court, unless the party has had 
the benefit of the demurrer on the trial of other equivalent issues 

Code, § 3007); but, where it appears that the defendant, after 
demurrers sustained to his original pleas, had the full benefit of 
the same defense under amended pleas, the ruling on the de- 
murrers, if erroneous, is error without injury. Jusurance Co. v. 
Moog, 284. 

8. Objection to question and answer.—When a question is propounded 
to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error 
which will work a reversal, although the answer, or proposed 
answer of the witness, is not stated; but, where the question is 
so general and indefinite that the answer may as well be irrele- 
vant or illegal as relevant and legal, counsel must state the sub- 
stance of the proposed answer, so that the court may see its ma- 
teriality and legality, else error and injury are not shown. 
Th. 284. 

9 Same.—When objection is made to a question, which is only illegal 
because it may elicit egal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allow- 
ance of the question, since the answer may have been relevant, 
and even beneficial to the party objecting. 7b. 284. 

10. Re-calling witness; what is advisable-—A witness may be re-called, 
and re-examined as to the same matters concerning which he has 
already testified; but this is discretionary with the primary 
court, and its allowance or refusal is not revisable on error or 
appeal. Ih. 284. 

11. Transeript; copy of Opinion on forme r appe al.—On a second appeal 
in a chancery cause, the copy of the former opinion of this court, 
certified to the lower court for its guidance, should not be in- 
cluded in the transeript; and if included, no costs will be al- 


lowed for it. Lehman, Dury & Co. vr. Dozier, 235. 
ESTATES OF DECEDENTS. 


1. Liability of lands, descended or devised, to payment of debts; defenses 
against, bu heirs or derisees.—Lands descended or devised are by 
law subject to the debts of the deceased owner; but, in any suit 
or proceeding seeking to subject them, whether by the personal 
representative or a creditor, the heirs or devisees may plead the 
statute of limitations, or set up any other defense which would be 
available to the personal representative, or to the decedent if 
living, when sued by the creditor; and the fact that the creditor 
himself became the personal representative, neither avoids the 
bar of the statute of limitations, nor affects the right of the heirs 
or devisees to plead it. Trimble v. Fariss, 260. 

Non-claim; what claims are within statute.-—Under the statute of 
non-claim (Code, § 2597), contingent claims, which may never 
acerue, are required to be presented within eighteen months af- 
ier they have accrued; but a claim which is payable on the 
death of a third person, though payable in the future, is an abso- 
lute and unconditional claim, since death is an event which must 
happen. Farris v. Stoutz, 180, 

3. Same.--When a widow is entitled to a life-estate in certain’ prop- 

erty under the will of her deceased husband, and, on her second 
marriage, her husband is allowed to receive the proceeds of the 
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property sold under an order of the Probate Court, his liability 
to the remainder-men is a claim against his estate which must 
be presented to his personal representative within eighteen 
months after the grant of letters, although it is not payable until 
after the death of the tenant for life. Jb. 150, 

4. Same; how taken advantage of.—The statute of non-claim, as a de- 
fense, is as available to the heirs or distributees as to the per- 
sonal representative ; and it may be taken by demurrer to a_ bill 
in equity, when the demand therein asserted is prima facie 
within the statute, and no presentation is averred, nor facts ex- 
cepting it from the statute. Jb. 160, 

5. Sale of lands; payment of purchase money.—When lands are sold 
for distribution, under an order of the Probate Court, and the sale 
has been confirmed, a conveyance should not be ordered until 
the purchase-money has been paid; but the recitals of the de- 
cree, as to the payment of the purchase-money, if not conclusive 
on the heirs when they do not appear, are prima facie true as 
against them, and impose upon them the burden of proving non- 
payment, When they seek to enforce a lienonthe land by bill in 
equity. Wood v. Stanley, 348. 


See, also, Execurors AND ADMINISTRATORS ; INSOLVENT ESTATES. 
ESTOPPEL. 


1. Estoppel against denial of plaintig’s titl.—When the defendant in 
ejectment, or the statutory action in the nature of ejectment, sets 
up a title derived from the plaintiff, he is estopped from denying 
that plaintiff originally had title. ///iott ve. Dycke, 150. 

ze [estoppel hetween landlord and tenant.—The law holds a tenant to a 
very strict allegiance to his landlord, and does not allow him, 
having entered under his landlord, though only paying the taxes 
on the land as rent, to throw off his allegiance, and become thie 
tenant of another, unless he shows that the other has acquired 
the title of his former landlord pending his occupancy. Jb, 150. 

3. Same.—While a tenant is estopped from denying the title of 
his landlord, so long as the relation exists and is recognized he- 
tween them, he may repudiate the relation, and set up an ad- 
verse claim and possession in himself, which may ripen into a 
title under the statute of limitations; but such hostile claim on 
his part operates a forfeiture of the lease, at the election of the 
landlord, who may at once eject him as a trespasser. Wells rv. 
Sheerer, 142. 

4. Saime.—The rule which holds a tenant estopped from disputing the 
title of his landlord, without first surrendering the possession he 
has received, is founded on considerations of public policy, and is 
co-extensive with its requirements and purposes ; and it depends 
on the existence of the legal relation, which can only be created 
by a valid contract. Crim v. Nelms, 604. 

5. Estoppel against purchaser of railroad; on whom binding, and to 
what extent. —The defendant corporation in this case, having ae- 
quired its possession and title to said railroad property from the 
corporation which bought from the plaintiff, is equally bound by 
the estoppel; but this estoppel only extends to the five miles of 
road between Attalla and Gadsden, which had been surveyed, 
located, cleared and graded at the time said sale and purchase 
was made. As tothat portion of the road which lies between 
‘Christopher’s Cut ’? and the Coosa river, a gap of about one 
mile, the evidence does not show that plaintiff, at the time said 
contract of sale was made, had acquired the right of way, or had 
definitely surveyed and located the road, or was in possession by 
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any visible marks of ownership; and even if the purchasing com- 
pany were estopped from denying that it acquired this portion of 
the road under its contract of purchase from plaintiff (which is 
not decided), the estoppel would not be operative against parties 
claiming under a mortgage executed by the purchasing company 
before the contract was made, but after said company had lo- 
cated and graded this part of the road as a portion of its own line. 
East Ala. Railway Cor. T. &. C. Rivers Railway Co., 274. 

Estoppel by election.—Where the plaintiff claims under a deed, and 
the defendant under a will afterwards executed by the grantor, 
the plaintiff's title must prevail, unless it is shown to have been 
devested in some legal mode; and if he be estopped by his con- 
sent to the probate of the will, and his aeceptance of the personal 
property bequeathed by it to him, the estoppel is not available 
at law in defense of the action. Simmons v. Simmons, 765, 

Estoppel by ratification of agent’s act.—Ii the corporation be 
held to have ratified the acts of one assuming to act as its agent 
in selling and conveying lands, by its knowledge of the faet that 
he was so acting, such ratification would only operate as an equi- 
table estoppel, of which courts of law can not take cognizance in 
actions involving the legal title. Standifer vr. Sirann & Billups, 88. 

Exstoppel by recitals of bond.—Ut the search-warrant is void, the offi- 
cer attempting to execute it is a trespasser, and the bond is with- 
out consideration to support it as a common-law bond; and _ this 
may be set up, in defense of an action on the bond. Counts rv. 
Harlan, 551. 


EVIDENCE. 


1. 


ADMISSIBILITY AND RELEVANCY. 


Account-current of executor; admissibility as evidence against him. 
An account-current filed by an executor for final settlement, and 
verified by his affidavit, in which he charged himself with money 
collected on a note given for property sold by him, is admissible 
as evidence against him, in a subsequent action in which the 
question of payment re] non is in issue; and the items relating 
to that note may be received in evidence, without the other items 
in the account, when it is not shown that they were relevant to 
the issue. Wharton vr. Thomason, 45. 


2. Record of final settlement of executor’s accounts; admissibility as evi- 


wt 


dence.—The record of the final settlement of an executor’s ac- 
counts is not admissible as evidence for him, in a subsequent 
action by a third person, who was neither a party nor privy to 
the settlement. Jb. 45. 

Relevancy of evidence on issue of payment vel non.—On the issue of 
payment vel now of a promissory note, for which the note sued on 
was pledged as collateral security, evidence as to the considera- 
tion of the note is not relevant or admissible. /h. 45. 

Answer of garnishee; admissibility as evidence against claimaut. 
Although the answer of the garnishee, admitting a fund in his 
hands belonging to the debtor, may not be necessary evidence on 
the trial of a contest with a claimant of the fund, yet its admis- 
sion as evidence against him can not injure him. Reynolds r. 
Collins, 94. 

Proof of deed.—Where the issue is whether a deed was ever ex- 
ecuted, an alleged copy being produced, the fact that it is with- 
out date, and the further fact that the deed was never filed for 
record, are circumstances to which the jury may look in deciding 
the question. Elliott v. Dycke, 150. 

Re lerancy of evidence as to promise to pay rent.—When the issue is 
whether defendant ever promised to pay rent to plaintiff, and the 
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evidence on that question is conflicting, defendant can not ad- 
duce evidence of circumstances tending to show that it was 
neither reasonable nor probable that he would make such prom- 
ise; consequertly, a charge requested by him, asserting that if 
he had been in open and uninterrupted possession of the premises 
for more than ten years, claiming them as his own under a verbal 
gift, and paving rent to no one, ‘‘the jury may look to this fact, 
in connection with all the other evidence in the case, in order to 
determine whether he promised to pay rent to plaintiff,’’ is erro- 
neous. Swann & Billups v. Kidd, 175. 

7. Rel raney of ¢ ridence as to nature and value of insured cargo.—The 
nature, quality and value of the insured cargo being a material 
inquiry, Where the insurer contests his liability on the ground of 
fraud in procuring the insurance on a fictitious and over-valued 
cargo, evidence as to the contents of any part of the cargo saved 
from the wreck is relevant and admissible. Jasurance Co. ¢. 
Moog, 284. 

8. Same.—The fact that a party of men, visiting the wreck a few days 
after it was run aground, and breaking open the boxes of goods 
Which composed the cargo, threw some of the canned goods over- 
hoard, does not tend to prove that such goods were worthless ; 
and that fact not being competent evidence, their declarations 
accompanying the act are not admissible as evidence for any pur- 
pose. Lh. 284 

9, Re tailing spirituous liquors; evidence as to character of article sold, 
The tact that the bitters, or other decoction sold, was classed for 
the purpose of taxation, by the Treasury Department at| Wash- 
ington, as a proprietary medicinal preparation, is irrelevant, 
hearsay merely, and has no tendency to show that it does not 
contain whiskey in suflicient quantity to produce intoxication. 
Wall «. The State, 417. 

10. Kridence of offenses other than that charged ; admissibility of. 
While, as a general rule, evidence that a defendant has com- 
mitted offenses other than that for which he is on on trial, is’ in- 
admissible; vet such evidence is admissible, where it tends to 
show the intent with which the act charged was comnniitted, to 
illustrate its criminality, or to identify the accused as the person 
who committed the act charged in the indietment on which he is 
tried. Curtis r. The State, 12 

Il. Same; in prosec ution for larceny.—In a prosecution for the larceny 
of a mule, the prosecutor having testified that his mule was 
tuken away pall night without his knowledge or consent, and 
that defendant afterwards brought him a horse, which he said he 
had obtained in exchange for the mule; the owner of the horse, 
who had reclaimed him from the prosecutor, may state the cir- 
cumstances under which the defendant obtained the possession 
of the horse, although it amounts toa criminal offense. Jb. 72. 

12. Living in adulte ry; evidence of prior acts not covered hy indictment. 
Under an indictment for living in adultery, evidence having 

been adduced tending to show an adulterous intercourse between 
the parties during the period covered by the indictment, proof 
of acts or conduct on Be to that time may be received, without 
regard to the suflicieney of the other evidence to authorize a con- 
Viction. Cross vr. The State, 400. 

3. Threats by dere adunl agaist third persons.—As a gene ‘ral rule, a 
threat by the defendant to kill some other person than the de- 
ceased is not admissible as evidence against him; but, in a case 
of mistaken identity, evidence showing malice on the part of the 
defendant towards the person for whom the deceased is supposed 
to have been mistaken, or threats made by him against that per- 
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son, is relevant and admissible ; vet the jury should be instructed 
to give no weight or consideration to such evidence, unless they 
are satisfied as to the fact of such mistaken identity.--Clarke rv. 
The State, 474. 

14. Same ; subsequent threats.—In such case, the fact of mistaken 
identity being established, proof of threats made by the defend- 
ant towards the person for whom the deceased was mistaken, and 
of a difficulty between them, subsequent to the homicide, is com- 
petent and admissible against him, in connection with the prece- 
dent threats and other circumstances, in determining the intent 
and motive with which the fatal shot was fired. 7b. 474. 

15. Difficulty hetween defe ndant and third person, or deceased.—The 
prosecution having proved the fact of a difficulty between the de- 
fendant and a third person, for whom the deceased was supposed 
to have been mistaken at the time of the homicide, the defendant 
can not be allowed to prove the cause, merits, or details of that 
difficulty. Jb. 474. 

16. Evidence of former difficulty.—The prosecution having proved the 
fact of a previous difficulty between the defendant and a kins- 
man of the deceased, on the morning of the homicide, the de- 
fendant can not be permitted to prove the details of that difficulty, 
nor to show who was the aggressor. Stewart v. The State, 436. 

17. Homicide; evidence connecting defendant with dificulty.—There be- 
ing evidence which tended to show a conspiracy, or agreement 
between the deceased and one A. on one side, and the defendant 
and one M. on the other, to bring on a difficulty with each other, 
a few days before the encounter in which the deceased was 
killed, the defendant and deceased being then strangers to each 
other, the statement of said A. as a witness, to the effect that, a 
day or two before the difficulty, he pointed out the defendant to 
the deceased, on the street, and told him he was the man with 
whom witness had the difficulty at the surprise party a few nights 
before, is competent and relevant evidence for the defendant. 
Harrison v. The State, 5. 

18. Same; evidence in rebuttal.—The difficulty between the parties having 
occurred while they were attending church at night, and the State 
having proved that the defendant was heard to say to one M. that 
if he would call some one, not named, out of the church, he (de- 
fendant) would shoot him down, after which M. went back into 
the church, and requested the deceased to come out; it is com- 
petent for the defendant to prove, by a woman who was present, 
that she sent into the church for M., and asked him to come out 
and walk home with her. Jh. 5. 


ApMissions; Conressions; DecLARATIONS; HEARSAY; Res GEST-E. 


19. Acts, admissions and declarations of co-conspirators, as evidence against 
cach other.—When two or more persons combine or associate to- 
gether, for the prosecution of some fraudulent or illegal purpose, 
the acts and declarations of any one of them, made in further- 
ance of the common purpose, and forming a part of the res geste, 
are admissible as evidence against the others; secs, as to subse- 
quent acts, admissions, or declarations. Jnsurance Co. v. Moog, 
P84. 

20. Same.—To authorize the admission of such acts and declarations, 
as evidence against the other conspirators, a proper predicate 
must be first laid by the introduction of evidence aliunde, prima 
facie sufficient, in the opinion of the presiding judge, to establish 
the existence of such conspiracy; as in the analogous case of 
agency, where the acts or declarations of the agent are offered in 
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evidence against the principal, and are only received when the 
fact of the agency has been first prima facie established. Ib. 284. 

21. Same; fraudulent conspiracy against insurers.—In an action on a 
policy of insurance on the cargo of a vessel which was wrecked and 
burned, one of the defenses being that the insurance was ftraudu- 
lently effected on a fictitious cargo, some of the barrels insured 
as Whiskey being only filled with water, and evidence having 
been introduced tending to establish that defense ; a witness for the 
defense, having found some of the barrels filled with water, which 
hore the marks of the vessel, went to plaintiff’s store, and talked 
with him about the barrels; but plaintiff manifested no interest 
in the matter, until informed that the barrels were filled with 
water, whereupon he consulted with his partner, and went out of 
the store, asking witness to await his return; and witness, after 
waiting some time, went to another store in the neighborhood, 
telling plaintiff's clerk where he was going, and was soon joined 
there by plaintiffs brother-in-law, who was not present at said 
conversation between the witness and plaintiff, and who at once 
began to talk with witness about the barrels. //eld, that these 
facts were suflicient, prima facie, to establish a conspiracy be- 
tween the plaintiff and his brother-in-law, or the relation of 
principal and agent between them, and to render competent as 
evidence against the former the proposition of the latter, in the 
ensuing conversation with the witness, to buy the barrels, or to 
destroy them. Ib. 284. 

») Declarations against interest, by third persons.—Deela rations affect- 
ing the rights of third persons, although against interest, are re- 
garded as mere hearsay, and are inadmissible, except when the 
declarant is since deceased ; and then they are admitted only on 
the principle, that they constitute the best evidence of which the 
nature of the case admits. Trammell +. Hudmon, 222. 

23. Admissibility of declarations as part of res gest —The declarations 
of the seller, to the purchaser of personal property, at the time of 
the sale and delivery, are competent evidence on the principle of 
res geste. Hefllin & Phillips vr. Slay, 180. 

24. Entries nade by deceased or absent witness —When a witness is 
shown to be dead, or beyond the jurisdiction of the court, entries 
in his handwriting, in the usual course of business, made at or 
about the time of the transaction to which they relate, are com- 
petent and admissible as evidence in any issue involving that 
transaction. E/liott +. Dyeke, 150, 

25. Proof of agency.—As a general rule, the fact of ageney can not be 
established by proof of the acts of the professed agent, in the ab- 
sence of evidence tending to show the principal’s knowledge of 
such acts, or assent to them; vet, where the acts are of such 
character, and so continuous,, as to justify a reasonable inference 
that the principal had knowledge of them, and would not have 
permitted them if unauthorized, the acts themselves are compe- 
tent evidence of the agency. Reynolds vr. Collins, 94. 

26. Implied admission as to indebtedness.—In an action on a promissory 
note, issue being joined on a special plea averring that it was left 
with the maker as collateral security for a debt on which the 
payee was bound as surety, and that said debt had never been 
paid; evidence of an interview between the parties, at which de- 
fendant admitted his liability on the note, and expressed his 
readiness to pay it, without any reference to the other debt as 
unpaid, is competent and admissible for the plaintiff Wharton 
vr Thomason, 45. 

27. Account-eurrent of executor; admissibility as evidence against him. 
An account-current filed by an executor for final settlement, and 
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verified by his affidavit, in which he charged himself with money 
collected on a note given for property sold) by him, is admissible 
as evidence against him, in a subsequent action in which the 
question of payment re/ non is in issue; and the items relating to 
that note may be received in evidence, without the other items in 
the account, when it is not shown that they were relevant to the 
issue. Th. 45, 

Implied admission of injury, by failure to deny.—When compensa- 
tion is demanded of a railroad company for damages to goods 
transported, and the demand is refused on the ground that the 
goods were carried at the ‘‘owner’s risk ;’? this is a circumstance 
from which the jury may infer a waiver of all other grounds of 
defense, and an admission that the goods were damaged while in 
possession of the carrier. Railroad Co. vr. Wilson, 587. 

Confessions. —Betore confessions can go to the jury as evidence in 
a criminal case, it must be shown to the satisfaction of the court 
that they were made voluntarily. Any words spoken inthe hear- 
ing of the defendant while in custody, which might generate hope 
or fear on his part, are suflicient to exclude his confessions there- 
by induced: and when a confession has been thus improperly 
obtained, any subsequent repetition of it must also be excluded, 
uuless it is affirmatively shown that the effect of the improper in- 
fluence had been entirely removed. Under these rules, as ap- 
plied to the facts shown in this case, the defendant’s confessions 
ought not to have been admitted. Owen rv. The State, 425. 

Dying dveclarations.—Dying declarations are admitted as evidence 
with great caution, and the primary facts on which their admissi- 
bility depends are closely scrutinized; but, when it clearly ap- 
pears that they were made under a conviction of impending death, 
as determined by all the attendant circumstances at the time, 
though the declarant may not have expressed in words his belief 
that he must soon die, the court must admit them, leaving the 
jury to judge of their weight and credibility. Ward v. Thi 
State, 441. 

Declarations of dee ased ineulpating himself.—The declarations or 
admissions of the deceased, as to his being in fault in striking 
the defendant, made about one hour after the difficulty, are too 
remote to constitute any part of the res gest; and not being made 
under circumstances which would render them admissible as 
dying declarations, they are not competent evidence for any pur- 
pose. Stewart v. The State, 406. 

Evculpatory declarations of defendant, as to pe aceable intentions. 
The defendant’s own declarations, made a year or more before 
the homicide, as to his peaceable intentions for the future, are 
not competent evidence for him for any purpose. 7b. 426. 


. Declarations of party as evidence for him.—The declarations of the tax- 


collector, detailing the circumstances of his robbery, not consti- 
tuting a part of the res gesta, are not competent evidence for him 
and his sureties, when sued on his official bond. The State v. 
Houston, 576. 

Flight; subsequent explanatory declarations.—Flight soon after the 
commission of the offense charged, though it may be of slight pro- 
bative force, is an evidentiary fact in the nature of an implied 
admission; and while it may be explained or qualified by accom- 
panying declarations on the principle of res gest, subsequent 
conduct, acts or declarations, are not admissible for that  pur- 
pose. Chamblee v. The State, 466. 

Flight, concealment, &e.—Any conduct on the part of the defend- 
ant indicating a consciousness of guilt, such as flight, conceal- 
ment, &c., being competent evidence against him as an implied 
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admission; it is competent for the prosecution to prove that, 
when an officer went to the defendant’s house to arrest him, and 
inquired for him, his wife asserted that he was not at home, when 
he was in fact in an adjoining room, and failed to discover him- 
self; but the jury should be instructed to disregard the evidence, 
unless satisfied that the defendant heard and understood the 
purport of the conversation. Clarke vr. The State, 474. 

36. Declarations of third person, as part of res gestw.—The only proof of 
the larceny charged being the testimony of a witness who stated 
that, during the night, the cotton was brought to the defendant’s 
house by one P., and that the defendant started to market with 
itin his wagon early the next morning; said P. being present 
when the cotton was loaded and carried off by the defendant, 
under these circumstances, any statement or declaration made 
by him at the time was relevant and competent evidence for the 
defendant, as tending to show whether his asportation was crim- 
inal or not. Jill v. The State, 1. 


Burpvenx, Werigitr, AND SUFFICIENCY. 


37. Commercial paper: burden of proof as to notice of conditional in- 
dorsement.—On the question of notice rel non by the holder, of 
any conditions or restrictions imposed by the indorser, the bur- 
den of proof is on the defendant; and a charge which instructs 
the jury, ‘‘that where valid defenses are shown to exist against 
negotiable paper, if the holder would protect himself against 
them, he is required to show that, in good faith, for a valuable 
consideration, without notice of its infirmities, he acquired the 
paper before maturity,’’ misplaces the burden of proof as to 
notice, and is therefore erroneous. First National Bank v. Daw- 
son, O7. 

38. ulsssgniment for he netit of creditors; proof of consideration.—In a con- 
test between an attaching creditor and the trustee in an assign- 
ment for the benefit of creditors, there being no proof of actual 
fraud in the execution of the assignment, and the debt of the 
attaching creditor not then being in existtence, the recitals of the 
assignment, as to the existence of debts, are suflicient to sustain 
it; but, if the debt of the attaching creditor was antecedent and 
existing, the existence of debts must be shown by the assignee 
by evidence other than the recitals of the assignment, and the ex- 
istence of other debts than that of the attaching creditor must be 
proved. Reynolds vr. Clark, 94. 

39. Frand in purchase of goods; burden of proof as to notice by sub- 
purchaser.—In an action of trover for the conversion of goods, 
brought by the vendor against a sub-purchaser from the original 
fraudulent purchaser, the plaintiff having proved that the latter 
obtained the goods with the fraudulent intent of not paying for 
them, the onvs ison the defendant to show a purchase for value 
by himself; but he is not required to go further, and disprove 
notice of the fraud on the part of the original purchaser. Roswald 
rv. Imbs & Co., 318. 

40. clction on account for price of liquors sold; burden of proof.—When 
the action is founded on a note, which does not disclose that any 
part of the consideration is the price of such liquors, the statute 
must be specially pleaded, and is not available under the plea of 
want of consideration, or failure of consideration; but the plea, 
though asserting a sale of spirituous liquors by retail without 
license, does not impose on the defendant the burden of proving 
the want of license. Rasberry v. Pulliam, 191. 

41. Payment and set-off ; burden of proof. —When payment and set-off 
are pleaded, the burden of establishing their truth rests on de- 
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fendant ; and when issue is joined on these pleas, with others, a 
charge instructing the jury, if they found the evidence to be in 
equilibriam, or any or all the issues presented, their verdict must 
be for the defendant, is properly refused. Brigham & Co. v. Car- 
lisle ’ 243. 

Proof of fraud; charge as to.—A charge which instructs the jury, 
in acivil case, ‘* that to justify the imputation of fraud, the facts 
must be such that they are not explicable on any other reasonable 
hypothesis,”’ exacts too great a measure of proof, and is erro- 
nevus, (Steele vo Kinkle, 3 Ala. 352, and Tompkins v. Nichols, 
53 Ala. 197, disapproved and overruled.) Adams v. Thornton & 
Wellhorn, 489. 


43. Burden of proof as to negligence.—In an action against a railroad 


company by one of its employees or servants, to recover damages 
for injuries caused by the explosion of an engine, the onus of 
proving negligence is on the plaintiff, and it is not enough to 
prove the fact of injury from the explosion; but the rule is dif- 
ferent when the action Is brought by a passenger. LL. & N. Rail- 
road Co. ve. Allen, 494. 


44. Proof of ownership of lands.—Prooft of the decedent’s uninter- 


45. 


rupted occupancy of the lands, with open acts of ownership, for 
more than twenty years, is suflicient proof of his ownership, in 
the absence of any evidence that he did not enter or hold in his 
own right. Veadows ve. Meadows, 240), 

Proof of venue.—The sutticiency of the proof of venue can not be 
considered by this court, in the absence of a ruling by the pri- 
mary court, and exception duly reserved to it. Clarke vo The 
State, 474. 


46. Charge in favor of escape of the innoecut.—In reply to the assertion 


of counsel, in argument, *‘ that the law says it is better that 
ninety-nine guilty persons shall escape than that one innocent 
person shall suffer,’ the court may instruct the jury that this 
proposition is not correet—that the policy of the law simply is, 
that the innocent shall go free, and that the guilty shall be pun- 
ished. Ward v. The State, 441. 


JUDICIAL KNOWLEDGE. 


47. Public lands.—The premises conveyed being deseribed in a 


48. 


49. 


deed as a subdivision of a section in ‘fractional township 
twenty (20) of range thirteen (13),’’ the description is  sutli- 
ciently certain and detinite without adding the name of the 
county in which the lands lie, since the courts judicially know 
that there is but one fractional township answering the de- 
scription, and that it is situated in Randolph ecunty. Webbe. 
Mullins, 111. 

Legislative journals; judicially noticed, in Stein v. Leeper, 517; 
Abernathy v. The State, 411, 


OBJECTIONS. 


Specific objection.—A specific objection to evidence is a waiver of 
all other grounds of objection, Alerander v. Wheeler, 167. 


50. Objection to question and answer.—When a question is propounded 


to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error 
which will work a reversal, aithough the answer, or proposed 
answer of the witness, is not stated; but, where the question is 
so general and indefinite that the answer may as well be irrele- 
vant or illegal as relevant and legal, counsel must state the sub- 
stance of the proposed answer, so that the court may see its ma- 
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teriality and legality, else error and injury are not shown. Jn- 
surance Co. v. Moog, P84. 

Same.—When objection is made to a question, which is only illegal 
because it may elicit illegal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allow- 
ance of the question, since the answer may have been relevant, 
and even beneficial to the party objecting. Jb. 284. 

General objection to evidence, part of which is admissihle.—A general 
objection to evidence, a part of which is admissible, may be over- 
ruled entirely. The State v. Houston, 576. 

General and xp cific obje ctions to evidence.—An exception to each 
separate and separable portion of an entire d: position, or a large 
mass of evidence, not distinguishing between the legal and illegal 
portions, defeats itself, and amounts only to a general exception 
tothe whole. Ellioit v. Dycke, 150. 

Using evidence excluded on party’s own motion.—The action being on 
a note, and the plaintifl’s itemized account, for which it was 
given, being excluded as evidence, on the defendant’s objection, 
because of the items of spirituous liquors, the defendant can not 
use those items as evidence showing the consideration of the 
note; but the plaintiff testifying as a witness for himself, to the 
sale of goods and merchandise, as the consideration for the note, 
the defendant may cross-examine him as to the particular items. 
Rash reyov. Pulliam, 191, 


Opixnton; LEGAL CoNcLUSION. 


What witness may state-—A witness can not be allowed to testify 
that one of the parties to a difliculty, in stopping the defendant 
a few nights before the difliculty, did so with the intention of 
provoking a difficulty. Harrison vr. The State, 5, 

Statements of defendant as witucss.—The defendant, testifying as a 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental sfaftus; as, that he ‘‘was in a fright,’’ when he 
crossed the street just before the difficulty; or, that he ‘‘did not 
come to town that morning with any purpose to engage in a dif- 
ficulty, or to get into trouble with any of the W.’s,” the family of 
the deceased ; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunicated. Stewart v. The State, 436. 

To what witness may testify.—A witness may testify to a person’s 
appearance, as ‘* He looked excited ;’’ but not to the impression 
made on his own mind, as ‘‘ He impressed me with the belief 
that his robbery was real.’’ The State v. Houston, 576. 


Parot AND WRITTEN, 





Award; parol evidence of mistakes.—An award, made in substantial 
conformity to statutory requirements, and determining with 
proper certainty all the matters submitted, is final and conclusive 
between the parties, unless impeached for fraud, partiality or 
corruption on the part of the arbitrators (Code, § 3547) ; and the 
oral testimony of the arbitrators themselves can not be received, 
on motion to enter up the award as the judgment of the court, to 
show errors or mistakes in their decision, Chapman vr. Ewing & 
Ammerman, 403. 

Mortgage; parol evidence ide ntifying property.—When a mortgage 
conveys the ‘“‘entire crop’? of the mortgagor ‘‘of every description 
raised by him, or caused to be raised by him annually,” tilla 
certain debt is paid, the uncertainty as to what the mortgage 
covers can be removed by parol evidence; and when a bill of 
exceptions fails to set out all the evidence, this court will pre- 
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sume that such parol evidence was furnished, and the mortgage 
properly admitted in evidence. Varnuwm v. The State, 28. 


PRESUMPTIONS. 


As to possession of notes, and failure to produce.—When the pur- 


chasers of a stock of goods give their notes for the agreed price, 
and the validity of the sale is afterwards impeached by creditcrs 
of the vendor, the failure of the purchasers to produce the notes 
on the trial of the issue is not ‘‘ground for an unfavorable pre- 
sumption against the validity of the sale.’’ Shealy & Finn rv. Ed- 
wards, 176. 


As to possession of deeds.—While it may be a legal presumption 


that the owner of land has possession of the deed of his imme- 
diate vendor, no such presumption arises as to former deeds. 
Beard v. Ryan, 87. 


Spoliation of evidence.—The spoliation of evidence, which is unta- 


vorable toa party, may constitute a fraud, just as much as the 
manufacture of evidence that is favorable to him, and justifies 
the same presumptions against him. Jasurance Co. v. Moog, 284. 


Presumption and proof of payment.—A legal presumption of 


payment does not arise from mere lapse of time, until after the 
lapse of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor; yet  posi- 
tive evidence of payment is not required, but it. may be estab- 
lished by cirecurfistances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as in 
this case, where the vendor, though in necessitous circumstances, 
did not tile his bill to enforce a lien on the jand, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years afer the death of the purchaser, and showed no excuse 


for his delay. Phillips v. Adams, 225. 


64. Notice of insolrency.—The mortgage being executed on the Ist Jan- 


66. 


~ 
oe 


uary, 1873, and the mortgagor being then in fact insolvent, the 
admitted facts, that it was known in November and December, 
1872, in the business community where he lived, that he was 
embarrassed, ‘‘and it became generally known from the Ist to 
the 10th January, 1883,” that he was insolvent, are not sufficient 
to raise the presumption that the mortgagee had notice of such 
insolvency on the Ist January, when it does not appear that he 
resided or was in the county at that time. Chadwick rv. Car- 
son, 116, 


Primary AND SECONDARY. 


Proof of deed executed in another State.-—When a deed, conveying 


lands in Alabama, is executed in Georgia, the presumption is, in 
the absence of proof to the contrary, that the subscribing wit- 
nesses resided in Georgia; and when it becomes necessary here 
to prove its execution, it is not necessary to produce or account 
for the absence of the witnesses. Elliott v. Dycke, 150. 


Secondary evidence of lost deed.—When proper proot has been ad- 


duced of the loss or destruction of a deed, which had never been 
recorded, its execution and contents may be established, as 
against the grantor, by proof of his subsequent admissions, and 
acts indicating that he set up no title to the land as against the 
grantee, Ih. 150. 


7. Proof of ancient deeds.—A deed, thirty vears old, is admissible as 


evidence without proof of its execution; and when the only ob- 
jection to its admissibility is the failure to prove its execution, the 
appellate court will presume, in favor of the ruling of the court 
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below, that the paper came from the proper custody. Alexander 
v. Wheeler, 167. 

Proof of ancient deeds and record copie s.—On the last appeal in this 
cease (75 Ala. 241-5), the admissibility of the documentary evi- 
dence constituting plaintiffs’ chain of title, which consisted of 
certified copies of deeds recorded fifty vears ago, was considered 
by this court, and the evidence was held to have been properly 
received; and the court re-aflirms that decision. Bernstein rv. 
ITumes, 134. 

Same.—Where the plaintiff deduces title under deeds more than 
thirty vears old, which are not shown to have ever been in his 
possession, and the circumstances repel any suspicion of a sinis- 
ter purpose in withholding the originals, record copies of such 
deeds may be received, on proof of diligent search by his attor- 
ney and his agent in all reasonable places of deposit, ino which 
search plaintiff himself assisted, although he is not examined per- 
sonally as to his custody of the papers, being absent in another 
county at the time of the trial. Beard +. Ryan, 37. 

Same ; color of title. A written instrument purporting to be an 
agreement to convey, though ineffectual as a conveyance, may 
constitute color of title; and when it comes from the custody of a 
person having an interest in the land, is more than thirty years 
old, and is connected with evidence showing possession under it, 
it is governed by the rules which apply to the proof of ancient 
deeds. Ih. 37. e 
Appotntin nt of age nt hy corporation.—Record or written evidence 
of the appointment of a bank cashier, or other agent of a corpo- 
ration, is not required; it may be inferred from an adoption or 
ratification of his acts, as in the case of a natural person. Rey- 
nolds v. Collins, 94. 


Recorps AND JUDGMENTS 


Original court papers; admissibility as evidence.—When it is not 
shown that a final record of an executor’s settlement has been 
made up, a certified transcript is not required, but the original 
papers are competent evidence. Wharton ve. Thomason, 45. 

Ehibits to certified transeript.—A paper purporting to be a trans- 
cript from the records or official documents in the land-office 
‘Code § 3048), under or annexed to the certificate of the commis- 
sioner, must be so attached and identified as to guard against all 
inistakes as to the identity of its several parts. Swann & Billups 
v. Kidd, 17.3. 

(% rlificate of affirma nee > Us evidence .—The certificate issued by the 
clerk of the Supreme Court is not evidence, in another cause, of 
the facts therein stated, The only competent evidence of the af- 
firmance of the judgment is a properly certified or exemplified 
transcript of its record. Willer v. Vaughan, 328. 

Proof of former conviction.—Under an indictment for living in 
adultery, the record of a former conviction is not admissible as 
evidence without the indictment on which it was founded, so that 
the court may see that the offense was committed with the same 
person (Code, § 4184); and if the indictment is not produced, the 
court can not consider the former conviction for any purpose. 
Cross v. The State, h0, 

Substitution of lost ov destroyed record.—The statutory provisions 
authorizing the substitution of the record of any judgment or ju- 
dicial proceeding which has been lost or destroyed (Code §§ 535- 
58), are cumulative to the inherent power which the court pos- 
sesses by virtue of its original and plenary jurisdiction. Ward ¢. 
The State, 455. 
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77. Same; copies of record, and evidence.—It is not necessary that the 
notice of the motion shall state the evidence which will be offered, 
but the substitution may be made upon the best evidence that 
can be adduced, if satisfactory to the court; and when copies of 
the lost record and proceedings are attached to the notice, verified 
by the aflidavit of the clerk, and oral evidence in addition is of- 
fered, which is not set out, this must be held to be satisfactory 
and suflicient to authorize the substitution. Jb. 455, 


-oO 


78. Same; sufficiency of original judgment,—On motion to substitute 
the lost record of the conviction and proceedings in a criminal 
case, no question can arise as to the sufliciency of the proceedings 
to sustain the original judgment. Jb. 4505. 

VARIANCE. 
79. In action against carrier.—Under a complaint in the form pre- 


scribed for the non-delivery of goods by a carrier (Code, p. 703, 
Form No, 13), a reeovery can not be had on proof that they 
were delivered in a damaged condition. NS. & N. Ala. Railroad 
Co. F. Wilson, JS + 


EXECUTION. 


1. Lien, as affected by bankruptey.—The lien of an execution in the 
hands of the sheriff is not, in the absence of fraud or collusion, 
destroyed or displaced by the subsequent bankrupteyot the de- 
fendant. Chadwick v. Carson, 116. 

Title of purchaser at sheriff's sale; sufficiency to support ejectment. 
When the plaintiff, claiming under a purchase at sheriff’s sale, 
produces the judgment, execution and levy, and the sheriff's 
deed, and proves the possession of the defendant in execution at 
the time of the levy and sale, he makes out a prima facie case 
of title; and the onus is then devolved on the defendant to show 
a superior title, either by documentary evidence, or by proof of 
adverse possession sufficient to perfect a title under the statute of 
limitations. Elliott v. Dycke, 150. 

3. Same; what purchaser acquires superior title—When land is sold 
under a junior execution, and is afterwards sold under a senior 
execution having a prior lien, the purchaser at the latter sale 
would, irrespective of statutory regulations, acquire the superior 
title; but possibly a different rule would prevail in the case of 
personal property. Lancaster v. Jordan, 197. 

4. Lien; statutory rules requlating.—Under the statute declaring the 
liens of executions, as between different judgment creditors, and 
between judgment creditors and purchasers from the defendant, 
“ifan alas be sued out before the lapse of an entire term, and 
delivered to the sheriff before the sale of the property under a 
junior execution, the lien created by the delivery of the first exe- 
cution must be preferred’ (Code, § 3211); and by necessary im- 
plication, if the a//as is not delivered to the sheriff before the sale 
under the junior execution, the lien of the junior execution must 
be preferred, and the purchaser at the sale under it acquires a 
superior title to a purchaser at a subsequent sale under the senior 
execution. Jhb. 197 

5. From Probate and Chancery Courts.—An execution from the Pro- 
bate Court stands on the same footing as an execution from the 
Chancery Court, and neither possesses any superior dignity or 
preference over the other. Jb. 197. 

. 6. Sale of equity of redemption; what rights purchaser acquires.—An 

equity of redemption in mortgaged lands is subject to sale under 
execution against the mortgagor, and the purchaser at the sale 


» 
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acquires all the right and interest remaining in the mortgagor, 
but nothing more, and he is entitled to redeem from the mort- 
gagee, on paying or tendering the mortgage indebtedness. Kelly 
vr. Longshore, 203. 

7. Sale under execution; payment of taxes out of proceeds.—On a sale of 
property under execution, the sheriff is required to pay the tax- 
collector of the county, out of the proceeds of the sale, all the 
taxes due to the State or county (Code § 419) ; but the statute has 
no application to municipal taxes. State rv. Vincent, 232. 

8. Lien of execution, and title of purchase rat sale.—When the lien of 
an execution has been kept alive by the issue and return of an 
alias from term to term, without the lapse of an entire term (Code, 
§ $211), and there has been no stay by order of the plaintiff or his 
attorney, a purchaser at the sale under it acquires a title superior 
to any intervening right derived from the defendant. Watson rv. 
Steele, 861. 

9. Rights of purchaser at execution sale, against mortgagor; liability of 
assignee for rents, as morigagee in possession.—The payment of the 
mortgage debt by a third person, after the law-day, does not de- 
vest the title of the mortgagee; and if such third person takes an 
assignment of the note and morgage to himself, thereby acquiring 
the legal title, the purchaser at execution sale against the mort- 
gagor may maintain a bill to redeem from hin, and hold him lia- 
ble for rents and profits as a mortgagee in possession. Jb. 361. 


EXECUTORS AND ADMINISTRATORS. 


1. General adm inistrator: expiration of office and settlement.—The office 
of a general administrator expires with the expiration of the term 
of office of the judge by whom he was appointed, unless he is 
continued in office by the succeeding judge (Code, § 2362) ; and 
When his office has thus expired by limitation, and he has made 
a tinal settlement of an estate committed to him, he can no longer 
claim or exercise any of the powers of an administrator, though 
no successor has been appointed in his stead. Eubank v. 
Clark, 73. 

2. Crops planted by decedent, and gathered hy administrator; medical 
services for slares.—If the decedent was engaged in planting at 
the time of his death, his personal representative was authorized 
to complete and gather the crop which had been planted (Code, 
§§ 2439-41), and to keep the estate together during the year; and 
on settlement of his accounts, he is chargeable with the proceeds 
of the crops raised, and entitled to a credit for the reasonable ex- 
penses of the plantation, including medical services to the slaves ; 
but not for medical services to them during subsequent years, in 
the absence of evidence showing that it was his duty to furnish 
medical services tothem. Jb. 7. 

3. Renting lands hy administrator, and liability for ve nis.—When an 
administrator, in the exercise of his statutory authority, rents out 
the lands of the estate (Code, § 2446), he is required to secure the 
payment of the rent by ‘* bonds or notes with two good and sufli- 
cient sureties ;’? by which is meant, not men of good character 
or reputation for honesty, but men having property out of which 
payment may be compelled by legal process; and for the neglect 
of this duty—-whether by taking only one surety, or by taking ¢ 
surety who is known by him not to be good and sufficient, or 
whose sufliciency he has not good reason to believe—he is liable 
to the parties beneficially interested in the estate, if loss to them 
is thereby caused; though he is not held to infallibility, and is 
only required to exercise the care and diligence which a prudent 
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man would, under similar circumstances, exercise in his own 
business. Jb. 72. 


4. Liahility of administrator for interest.—An administrator is, prima 


facie, chargeable with interest, unless he makes the exculpatory 
affidavit prescribed by the statute (Code, § 2520) ; and even when 
he makes this affidavit, and it is not controverted, he will be 
charged with interest, if there has been any unreasonable and 
unnecessary delay on his part in making settlement and distribu- 
tion, as determined by the circumstances of each particular case. 
Ib. 73. 


5. Same.—In this case, the personal property of the estate having 


been sold in August, 1867, on a credit of twelve months, and the 
estate declared insolvent in July, 1868; it was held that the ad- 
ministrator, on final settlement of his accounts at the instance of 
the distributees, never having made a final settlement with the 
creditors, should be charged with interest from the Ist January, 
1870, in the absence of evidence showing any reason for delay in 
distribution, although no days were fixed by the court for distri- 
bution among creditors. Jb. 73. 


6. Liability for interest on reats.—For rents collected by an adminis- 


trator, or chargeable against him on settlement, he should not be 
charged with interest from the day on which they accrued, since, 
if punctually paid on that day. time would elapse before they 
could be distributed under the decree of the court; and where 
the amounts collected are small, compared with the necessary 
costs and expenses of a settlement and distribution under the de- 
cree of the court, this would excuse a reasonable delay until the 
aggregate collections could be distributed without unnecessary 
costs and expenses, the statutory affidavit being made, and no 
bad faith imputed to the administrator. Jb. 73. 


7. Duty of administrator in defending against claims, and liability for 


‘default.—It is the duty of the administrator of a solvent estate to 
defend it against claims presented, when he knows, or has just 
reason to believe, that they are unfounded and unjust; and the 
insolvency of the estate does not relieve him from liability to the 
distributees for a loss resulting from the neglect of this duty, 
although he may not be liable to the creditors, if, having knowl- 
edge of the facts, they also failed to file objections; but, the 
measure of his liability to the distributees being the loss which 
they have sustained by his neglect of duty, if no surplus remains 
after rejecting the unjust claims, they can recover nothing. 
Tb. 73. 


8. Form of decree on settlement of administrator's accounts.—On final 


settlement of the accounts of the administrator of an insolvent 
estate, at the instance of the distributees, it is irregular to render 
decrees in favor of creditors, for the use of the administrator, for 
the amount paid to each, and for the surplus in favor of the dis- 
tributees. Jb. 73. 


9. Same; purchase of claims by administrator.—li the creditors have 


not been paid in full, no decree for a surplus in the hands of the 
administrator can be rendered in favor of the distributees ; but, 
if the administrator has purchased the claims of creditors, or has 
settled them in full for less than the amount due, he is only en- 
titled to a credit for the amount paid, with interest, and the sur- 
plus must be decreed to the distributees. Jb. 73. 


10. Setilement of accounts of deceased administrator; duty of successor 





to compel, and liability for default.—On the death of an adminis- 
trator without having made a settlement of his accounts, his suc- 
cessor in the administration may compel a settlement thereof by 
his personal representative, and recover a decree for assets con- 











INDEX. 675 


EXECUTORS AND ADMINISTRATORS—Continued. 


verted, wasted or misapplied by the deceased administrator 
(Code, §§ 2537-40); which statutory right carries with it a cor- 
responding duty, both to the creditors and to the distributees of 
the estate, each of whom he represents on such settlement; and 
he is liable to them for the neglect of this duty, or for any loss 
resulting from the want of proper diligence in its performance. 
Tb. 73. 

11. Same.—lf the administrator de bonis non fails to compel a settle- 
ment of the accounts of the deceased administrator, and the dis- 
tributees of the estate seek to charge him, on settlement of his 
accounts, with an alleged derastavit of the deceased administrator, 
the onus is on them to show the fact and amount of such dévas- 
tavit, and that it could have been recovered by the exercise of 
reasonable diligence on the part of the administrator de bonis non; 
and the ascertainment of this involves, practically, a settlement 
of the accounts of the deceased administrator, which should be 
made on the same principles as a regular settlement by his per- 
sonal representative. Jb. 70. 

Right of retainer by executor or administrator, and presumed extin- 
quishment of debt; at common law, and under statutes.—At common 
law, an executor or administrator had the right to retain for his 
own debt out of any legal assets that came into his hands, in pre- 
ference to other creditors of equal degree ; and having this right, 
when assets came into his hands, which he might apply, the law 
made the application, and his debt was regarded as extinguished. 
But this principle is modified by the statutory provisions govern- 
ing the administration and settlement of estates, which restrict 
the rights and powers of executors and administrators, forbid any 
preference among debts of equal degree, and require an order of 
court for the sale of property before it can be applied to the pay- 
ment of debts; and i these statutory provisions, if an ad- 
ministrator accounts fully for all assets that have come to his 
hands, not retaining for his own debt, nor exercising his statu- 
tory rights to procure a sale of the property, the heirs or devisees 
may set up the statute of limitations in defense of a suit to sub- 
ject the lands. Trimble v. Fariss, 260. 

13. Purchase by administrator at his own sale-—One of two joint 
administrators becoming the purchaser at the sale, and the 
sale being confirmed, the heirs may elect to treat the pur- 
chase-money as paid whenit becomes due, holding his sureties 
and co-administrator liable for it} or as unpaid, and resort to the 
land; but, when the administrators charge themselves with the 
purchase-money on final settlement, and a decree is then ren- 
dered against them for a larger amount, including money received 
from other sources, whereby a new security was acquired by the 
liability fixed on their sureties ; and execution is sued out on the 
decree by one of the heirs, under which the lands are sold and 
purchased by third persons,—a bill to enforce a lien on the lands 
age after the lapse of nine years can not be maintained. Wood 
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14. én -current ‘of executor; admissibility as evidence against him. 
An account-current filed by an executor for final settlement, and 
verified by his affidavit, in which he charged himself with money 
collected on a note given for property sold by him, is admissible 
as evidence against him, in a subsequent action in which the 
question of payment rel non is in issue; and the items relating 
to that note may be received in evidence, without the other items 
in the account, when it is not shown that they were relevant to 
the issue. Wharton v. Thomason, 45. 
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15. Record of final settlement of executor’s accounts; admissibility as evi- 


dence.—The record of the final settlement of an executor’s ac- 
counts is not admissible as evidence for him, in a subsequent 
action by a third person, who was neither a party nor privy to 
the settlement. Jb. 45. 


See, also, Estares or DecEDENTS; INSOLVENT EstTaTes, 


EXEMPTIONS. 


Alienation of homestead.—A conveyance of the homestead by hus- 
band and wife, the voluntary signature and assent of the wife 
not being shown and certified as required by law (Code, § 2822), 
is a nullity, and has no operation against the husband by es- 
toppel or otherwise ; and a subsequent verbal promise by him to 
pay rent to the grantee, no surrender or change of possession be- 
ing shown, is without consideration, and does not create the re- 
lation of landlord and tenant between them. Crim vr. Nelms, 604. 

Claim of exemption; when and where filed —When an execution 
from a justice’s court is levied by a constable on lands, in de- 
fault of personal property, a claim of homestead exemption may 
be interposed before the justice, or in the Circuit Court, at any 
time betore an order of sale is granted. (Sherry v. Brown, 66 Ala. 
51, explained and limited.) Toenes v. Moog, 558. 

Exemptions in favor of widow and children; by what law determined. 
The exemptions in favor of the widow and minor children of a de- 
cedent, as against the other heirs and distributees, are to be de- 
termined by the law which was in force at the time of his death. 
Skinner v. Chapman, 376. 

Same; under statuteof February 8th, 1872.—Under the provisions 
of the statute approved February 8th, 1872, a homestead of 160 
acres was exempted to the widow, ‘‘to be ascertained by allot- 
ment, orin money, at her election’’ (Sess. Acts 1871-2, pp. 91-3) ; 
and the property allotted to her, both real and personal, when 
selected, vested absolutely in her, with power of alienation. 
Ib. 376. 

Claim of exemption as against mortgage.—A mortgage on growing 
crops, executed by the decedent in his life-time, is paramount to 
the widow’s right of exemption; and if she pays the mortgage 
with the proceeds of the crops, it is thereby satisfied and extin- 
guished, and its assignment to her confers no rights. Jb. 376. 

Mortgage of homestead; payment by widow with borrowed money. 
A mortgage on the homestead having been executed by the dece- 
dent in his life-time, if the widow receives funds suflicient to pay 
the debt, which she uses for other purposes, and then pays the 
mortgage debt with borrowed money, taking an assigument of 
the mortgage to herself, and afterwards foreclosing it by a sale 
under the power; she thereby acquires, as against the heirs and 
distributees, nothing but the naked legal title, the mortgage 
debt being paid and extinguished. Jb. 376. 


7. Same; when heirs and distributees may come into equity.—The sur- 





viving wife having paid off a mortgage on the homestead lands, 
under circumstances which made the payment enure to the ben- 
efit of the estate, taking an assignment of the mortgage to her- 
self, and acquiring a conveyance from the nominal purchaser at a 
sale under the power therein contained, the husband’s children 
by his first marriage may maintain a bill in equity against her 
personal representative and children, to remove the cloud on the 
title, and to have their rights in the property declared and estab- 
lished. Ib. 376. 
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FEES. 


1. Of officers of court; when proper charge against fine and forfeiture 
fund.—The eases in which the fees of officers of court are proper 
claims against the fine and forfeiture fund, are criminal cases in 
which the defendants have been convicted, and have been 
proved insolvent by the return of executions ‘‘no property found ;”’ 
or in which the State enters a nolle prosequi; or where the indict- 
ment has been withdrawn and filed; or the prosecution abated 
by the death of the defendant. There is no provision for the 
payment of fees where the defendants are not convicted. Bilbro 
v. Drakeford, 318. 

2. Same; fees of justice of the peace.—Under the authority of Mepher- 
son v. Boykin, 66 Ala. 602, the fees of a justice of the peace, in 
criminal cases, are not a proper claim against the fine and for- 
feiture fund. Jb. 318. 

3. Same; witness fees.—It is only the fees of State witnesses who ap- 
pear before the grand jury, or before the court in which the in- 
dictment or prosecution is pending, that are entitled to be paid 
out of this fund; and the fees of witnesses who attend prelimi- 
nary trials before a committing magistrate, or applications for 
bail, are not within the provisions of the sta‘ute. Jb. 3/8. 

4. Same; fees of witnesses in County Court of Macon county.—The 
County Court of Macon county having by statute concurrent ju- 
risdiction with the Circuit Court for the trial of certain misde- 
meanors, the fees of State witnesses in criminal cases tried and 
determined by the County Court, in which the defendants were 
not convicted, and the costs not taxed against a prosecutor, are 
proper claims against the fine and forfeiture fund. Jb. 318. 

5. Fee-book of clerk and sheriff.—The object of the statute (Code, § 
5007) is, that fee-books shall be kept open to inspection of par- 
ties in interest, in which shall be entered every fee for each and 
every distinct service rendered; and to compel obedience, the 
penalty is the forfeiture of all fees if no book is kept, and if one is 
kept, of all fees not entered therein. Jhb. 318. 

6. Same; entering fees in book.—While, if the record were silent on 
the subject, this court would, if necessary to the validity of their 
claims, presume that the clerk of the court and sheriff had kept 
the fee-book required by statute; yet, when it appears that they 
have not kept the books, their fees are not a valid claim against 
the fine and forfeiture fund—the statute (Code, § 5907) expressly 
forbids them to receive any fee which has not been entered on 
the fee-book. Jb. 378. 

7. Fees of witnesses.—The pay of the defendant’s own witnesses can 
not be computed as a_part of the costs, for which additional hard 
labor may be imposed. Hill v. The State, 1. 


FINE AND FORFEITURE FUND. 


1. Duty of county treasurer, as to.—It is the duty ot the county treas- 
urer, Whenever there is a surplus of the fine and forfeiture fund, 
over the amount required to pay State witnesses, to pay the 
claims of officers of court in criminal cases, where the convicted 
defendants have proved insolvent, a nolle prosequi entered, the 
indictment withdrawn and filed, or the prosecution abated by the 
death of the defendant. Sessions & Lary v. Boykin, 378. 

2. Under whose control.—The tine and forfeiture fund not arising from 
taxation, the court of County Commissioners has no control over 
it, nor can they create any claim against it. Such fund is under 
the control of the legislature, and they may prescribe what 
claims shall be paid out of it, their preferences, and the condi- 
tions of payment. Jb. 328, 
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3. Same; mandamus to treasurer.—The statute creates, the condi- 
tions occurring, a specific right to be paid out of a specifie fund, 
set apart for that purpose, and mandamus is the proper remedy 
tocompel the county treasurer to perform his duty as to payment. 
An action against the treasurer, or an action on his official bond, 
while they might afford pecuniary compensation, could not com- 
pel the performance of this specific duty. 7b. 328. 

4. What clerk's certificate of claim against must show.—Where the fees 
of a witness accrue in a criminal case in which there was no 
prosecutor, and in which the defendant was not convicted, the 
clerk need not certify that the costs were not taxed against the 
prosecutor; it is sutlicient that he certify that the account is cor- 
rect, and that the State failed to convict; and an amendment to 
the clerk’s certificate made during a trial so as to show that the 
costs were not taxed against a prosecutor, is error without injury. 
Bilbro v. Drakeford, 318. 

5. Fees of officers and witnesses; when proper charges against. Jb. 
318. See FEEs. 


FRAUD. 





1. Proof of fraud; charge as to.—A charge which instructs the jury, 
in a civil case, ‘* that to justify the imputation of fraud, the facts 
must be such that they are not explicable on any other reasonable 
hypothesis,’’ exacts too great a measure of proof, and is erro- 
neous, (Steele v. Kinkle, 3 Ala. 352, and Tompkins v. Nichols, 
53 Ala. 197, disapproved and overruled.) Adams v. Thornton & 
Wellborn, 489, 

2. Action for fraud; lies when.—A fraud which entitles a purchaser of 
property to a right of action for deceit, ordinarily consists in the 
misrepresentation or concealment of a material fact, on which he 
has a right to rely, and does rely, operating an inducement to 
the contract, whereby he is deceived and injured. It is not in- 
dispensable that it should be the sole inducement; if it con- 
tribute materially it is sufficient; and in case of active represen- 
tations, knowledge of its falsity is not essential. Jordan & Son v. 
Picketi, 331. 

3. Same.—Silence, to be an actionable fraud, must relate to material 
matter, known to the party, and which it was his duty to commu- 
nicate under the circumstances. Though a concealment may be 
tantamount to a misrepresentation, every omission to disclose 
facts, though material, is not necessarily fraudulent. The true 
rule lies between the civil law, requiring the seller to disclose 
every defect known to him, and the rule adopted in some cases 
requiring the purchaser to make inquiry, omitting it at his peril. 
Ib. 33 

4. Same.—The concealment must be for the purpose of continuing a 
false impression or delusion under which the purchaser has fallen, 
or of suppressing inquiry and thereby effecting a sale—with 
intention to conceal or suppress—and it must operate an induce- 
ment to the contract. Jb. 331. 

5. Sume.—When the means and sources of information are equally 
accessible to both parties, the ignorance of the purchaser is re- 
rarded as self-deception, unless art or artifice is employed to pre- 
vent investigation, or stifle information. If this be not the case, 
when it rests in the personal knowledge of individuals unknown, 
or exclusively within the knowledge of the seller, the conceal- 
ment of a material fact, though without art or artiffee, is willful 
or intentional, and sufficient to sustain a right of action. Jb. 331. 

6. Same.—Fraud and damage must concur, to furnish a cause of ac- 
tion, the damage being the natural and proximate consequence of 
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the fraud. The concealment, however material, which is not a 
moving inducement to the purchaser, works him no injury. Jb. 
331. 

Fraudulent intention.—Intention is a question of fact for the jury; 
but, where the fact and its materiality are known to the seller, 
and the suppression is willful and inte ntional, it may be regarded 
as done with intention to deceive, and the purchaser, not having 
equal access of information, may be regarded as defrz auded. Ib. 
331, 

8. Fraud in purchase of goods; burden of proof as to notice by sub- 
purchaser.—In an action of trover for the conversion of goods, 
brought by the vendor against a sub-purchaser from the original 
fraudulent purchaser, the plaintiff having proved that the latter 
obtained the goods with the fraudulent intent of not paying for 
them, the onus is on the defendant to show a purchase for value 
by himself; but he is not required to go further, and disprove 
notice of the fraud on the part of the original purchaser. Roswald 
v. Imbs & Co., 315. 

9. Plea of fraud.—At common law, it was necessary, in a plea aver- 
ring fraud, to state the facts constituting the supposed fraud; and 
this rule is unchanged by the statutory provision (Code, § 2987), 
that ‘ the plea must consist of a succinct statement of the facts 
relied on. insurance Co. v. Moog, 284. 

10. Plea of fraudulent represe sallon in procuring policy.—In an action 
on a policy of marine insurance, a plea which avers that, ‘‘ at the 
time said policy was obtained from this defendant, it w as fraudu- 
lently represented to defendant that there was to be a much larger 
quantity of goods placed on board of said vessel by said plaintiffs, 
for said voyage, than was shipped upon her by them for said 
voyage,’’ is defective on demurrer, because it does not allege’ the 
plaintiff’s agency or complicity in the fraudulent representation. 
Tb. 284 

11. Fraud in ) procuring policy, or making proof of loss.—A policy of in- 
surance, procured by a fraudulent misrepresentation or conceal- 
ment of a material fact, affecting the risk assumed, is void, and 
no action will lie on it; but a fraudulent over-estimate of the 
plaintiff's loss, in making proof of loss to the insurer, does not 
affect the validity of the policy, nor destroy the right of action on 
it, unless the policy contains an express provision to that effect. 
Th. 284. 

12. Fraud in withholding part of insured cargo.—Fraud in withholding 
apart of the goods insured as the cargo of the vessel, while it 
might reduce the amount ef the plaintiff’s recovery, would not 
Vitiate the poliey, nor destroy his right of action on it, unless per- 
petrated with his knowledge, or through his ageney or conniv- 
ance; and, therefore, a plea averring such fraud, but not alleging 
his knowledge, connivance, or agency, is demurrable. Jb. 284. 


FRAUDS, STATUTE OF. 


1. Waiver of.—The statute of frauds must be ee pleaded, or it 
will be considered as waived. Brigham & Co. v. Carlisle, 243. 

2. Contract not to be performed in one year.—The aniate of frauds, as 
to contracts not to be performed within one year, applies only to 
contracts which, by express stipulation, are not to be performed 
Within one year from the making thereof, and does not include a 
contract which, by its terms, is determinate within that period, 
but may be continued longer at the option of the parties. Jb. 
248. 

3. Promise to pay debt of another.—lf materials were furnished on the 
credit of the contractor, or under contract with him, his liability 


~ 
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is not affected by the subsequent promise of the owner to with- 
hold money enough to pay for them, nor by partial payments made 
by the owner; and a direct promise op his part to pay the debt, 
not founded on a new consideration, would be void under the 
statute of frauds. Trammell v. Hudmon, 222. 


FRAUDULENT CONVEYANCES. 


:. 


» 


3. 


Sale of goods hy insolvent debtor to creditor; validity as against other 
ereditors.—A sale of his entire stock of goods by a failing or in- 
solvent debtor, at a fair and reasonable valuation, in absolute pay- 
ment and satisfaction of a bona fide debt, no interest or benetit 
being reserved to himself, is not fraudulent as against his other 
creditors ; and the payment of an additional sum of money by 
the purchasing creditor, the estimated difference between the 
amount of his debt and the value of the goods, does not render 
the transaction fraudulent, when it is shown that the money was 
paid under an express stipulation that it should be applied in 
payment of the debt due to another bona side creditor, and that it 
was soapplied. Rankin & Co. v. Vandirer & Co., 562. 

Fraudulent sale of goods; offer to rescind by purchaser.—When a 
sale of goods is made with a fraudulent intent on the part of an 
insolvent debtor, the purchaser not participating in the fraud, 
and having no notice of such intent, actual or constructive, until 
after the contract is complete, he acquires a good title by his pur- 
chase, and is not required to offer to rescind on discovery of the 
fraud. Shealy & Finn v. Edwards, 176. 

Pre sumption «ts to posse ssion of notes, and failure to produce.-When the 
purchasers of a stock of goods give their notes for the agreed price, 
and the validity of the sale is afterwards impeached by crediters 
of the vendor, the failure of the purchasers to produce the notes 
on the trial of the issue is not ‘‘ground for an unfavorable pre- 
sumption against the validity of the sale.’’ Jb. 176. 


4. Mortgage : when Trauduli nt as against creditors.—When mortgagors 


5. 


6. 


are allowed to retain possession of property, until the law-day, 
with an implied power of sale, the mortgage tending to effectually 
shield the property for the joint benefit of mortgagor and mort- 
vagee, it is fraudulent as against creditors. Renfro Bros. v. Goet- 
ter, Weil & Co., 311. 

Conreyances by hankrupt.—To avoid a mortgage, or other convey- 
ance, executed by a bankrupt within four months before the 
filing of the petition by or against him (U.S. Rev. Stat. § 5128), 
he must have the intent thereby “to give a preference,’’ and the 
grantee must have ‘“‘reasonable cause to believe’? that he is insol- 
vent, and that the conveyance is made ‘‘in fraud of the provis- 
ions of’ the bankrupt law. Chadwick v. Carson, 116, 

Notice of insolrency.—The mortgage being executed on the Ist Jan- 
uary, 1875, and the mortgagor being then in fact insolvent, the 
admitted facts, that it was known in November and December, 
1872, in the business community where he lived, that he was 
embarrassed, ‘‘and it became generally known from the Ist to 
the 10th January, 1883,’’ that he was insolvent, are not sufficient 
to raise the presumption that the mortgagee had notice of such 
insolvency on the Ist January, when it does not appear that he 
resided or was in the county at that time. Th. 716. 


Statutory protection to judgment creditors and purchasers, against 


unrecorded mortgages.—Under the statute declaring unrecorded 
mortgages void as against purchasers, fiortgagees and judgment 
creditors without notice (Code, §§ 2166-67), judgment creditors are 
placed on the same footing with purchasers and mortgagees, al- 
though they have not acquired a lien by placing an execution in 
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the hands of the sheriff; but only subsequent judgment creditors, 
like subsequent purchasers, can claim the protection of the stat- 
ute. Jb. 1/6, 


GARNISHMENT. See ArracuMenr. 
GIFT. 


1. Delivery.—Delivery, actual or constructive, is necessary to perfect 
a gift of personal property. Brantley v. Cameron, 72. 
° 


GRAND JURY. See Criisxar Law, 63-68. 
HABEAS CORPUS. 


1. Right to bail; burden and sufiiciency of proof.—On application for 
bail by a person who is in custody under indictment for murder, 
the production of the indictment makes out a prima facie case 
against him, and casts on him the burden of adducing exculpa- 
tory evidence; but he is not required to introduce the witnesses 
who were before the grand jury, although they are present in 
court; and if the evidence adduced by him leaves it doubtful 
whether the deceased came to his death by accident, by suicide, 
or by violence at the hands of another, no witnesses being intro- 
duced on the part of the prosecution, he is entitled to bail. Ex 
parte Hammock & Elrod, 414. 

2, Same; on second hearing.--Bail being improperly refused in such 
case, and the right to it being declared by this court on review, 
additional evidence can not be adduced by the prosecution, but 
the only open question is as to the amount of bail, Jb. 474. 

3. Discharge of convict sentenced to hard labor, when sentence is not car- 
ried into effeet-—When a person, being convicted of a misde- 
meanor, is sentenced to hard labor for the county on non-pay- 
ment of the fine and costs, and ordered to be ‘‘confined in the 
county jail until within five davs next after the adjournment of 
the court, when he will be delivered to the superintendent of 
hard labor by the sheriff;’’ he is entitled to be: discharged on 
habeas corpus, if the order is not carried into effect within a rea- 
sonable time after the adjournment of the court. Ev parte Crews, 
07. 

4. Same; what is reasonable time.—In such case, the judgment and 
sentence being rendered on the 3d December, and the term of the 
court expiring by limitation on the 5th, a petition for discharge 
from custody, filed on the 23d, is not premature, although the 
minutes have not been signed by the presiding judge. Ib. 457. 

HIRING OF COUNTY CONVICTS. 

1. Statutory prorisions.—Under the statutory provisions regulating 
the hiring of county convicts (Sess. Acts 1882-3, p. 135, § 5; 
Sess. Acts 184-5, pp. 187-96, § 35), two distinet or separfite con- 
tracts, or svstems of letting to hire—one for persons convicted of 
offenses involving moral turpitude, and the other for persons 
convicted of other offenses—are necessary, when the court has 
decided on letting to hire as the mode of inflicting the punish- 
ment of hard labor for the county; and these must be shown by 
the orders of the court entered of record, though they may be 
carried into effeet by any member of the court, or any other 
person duly appointed and authorized by the court to act for it. 


Ls 


Ev parte ('rews, Gs 
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3. 


ad 


Action for rent of wife's lands; who is proper party plaintiff—When 
the rents, income and profits of the wife’s statutory estate are the 
mere incident of a suit for the recovery of the corpus, the action is 
properly brought in her name as sole plaintiff, but, when they 
are the subject of a separate suit, and accrue after marriage, the 
husband may recover them by action in his own name; and the 
fact that the lease was made by the wife dwn sola does not affect his 
right of aetion. (Overruling Boggs v. Price, 64 Ala. 514.) Wil- 
liamson v. Baker, 590. 

Conveyance by hushand to wife.—The decisions of this court have 
established the following propositions, which have become rules 
of property, and ought not now to be disturbed, though, in respect 
to some of them, if original questions, the court might come toa 
different conclusion: (a) Where the husband becomes indebted to 
the wife by reason of his having converted her separate estate to 
his own use, he may convey property to her for the purpose of 
paying or securing the debt; and the wife will be protected in her 
title thus acquired, if bona fide, against the other creditors of the 
husband. (6) Such conveyance does not vest the legal title in 
the wife, but creates in her an equitable separate estate, which 
she can dispose of like any other equitable estate, and which a 
court of equity will uphold, even to divesting the legal title out of 
the husband, when necessary for the protection of the wife’s in- 
terests. (¢) Such conveyance is in the nature of a declaration of 
use, by which the wife is clothed with the equitable title, while 
the legal title is retained by the husband in trust for her. Loeb 
& Bro. v. Manasses, 555, 

Same; actions for property so conveyed.—lt is a corollary from the 
propositions above stated, that such conveyance is not available 
to support an action at law by the wife, but the action, if founded 
on the legal title, may be brought by the husband as trustee; 
‘‘and when the recovery rests wholly on upholding and enforcing 
the equitable title or claim of the wife, resort must be had to a 
court of equity, which alone is competent to give effect to such 
conveyances,’ Ib. 555, 

Same; who may maintain statutory claim suit.—When an attach- 
ment or execution against the husband is levied on personal 
property which he has conveyed directly to the wife, he can not 
maintain a statutory claim suit for it in his own name as trustee 
for her. (‘The expression in Meyer v. Sultzbacher, 75 Ala. 423, 
was not necessary to the decision of the case, and can not be 
considered as having established a rule of practice.””) Jb. 555. 

Conversion of wife’s statutory into equitable estate.—Husband and 
wife can not, by any contract or transaction betweeen them, con- 
vert the wife’s statutory estate into an equitable estate, with 
power in her to charge it, (Overruling Turner v. Kelly, 70 Ala. 
85, and disapproving Goodlett v. Hansell, 66 Ala. 151; Somer- 
VILLE, J., not concurring.) Loeb v. MeCullough, 533. 

Conveyance by hushand to wife-—A conveyance of lands by a hus- 
band to his wife directly, without the interposition of a third per- 
son as trustee, is the equivalent of a conveyance to her sole and 
separate use. (Re-affirming MeMillan v. Peacock, 57 Ala. 127, 
‘which has been so often followed that the court now declines to 
disturb it.) Jb, 533. 

Same.—Whether the husband can, by any conveyance made di- 
rectly to the wife, or toa naked trustee for her benefit (Code, 
§ 2185), clothe her with a statutory estate, and whether such 
conveyance can have any operation except in equity, are questions 
not decided. Jb. 533, 
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8. Contracts of married woman, relieved of disabilities of coverture.—A 
decree of the chancellor relieving a married woman of the disa- 
bilities of coverture (Code, §2731), although it does not confer on 
her a general power to contract, expressly authorizes her to “buy,’ 
and makes her liable ‘‘to be sued as a femme sole;’’? and having 
bought goods on credit, she may be sued at law, and a personal 
judgment rendered against her. Parker v. Roswald & Stoll, 526. 

. Husband and wife as parties.—The statute providing that a mar- 
ried woman ‘‘ must sue or be sued alone, when the suit relates to 
her separate estate ’’ (Code, § 2892), does not apply to suits in 
equity. Skinner v. Chapman, 376, 

10. Same.—When a married woman has been relieved of the disabili- 
ties of coverture by a decree of the chancellor (Code, § 2731), her 
husband is neither a necessary nor a proper party to a bill filed 
against her to enforce the execution of a contract. Sims v. Ad- 
ams, 395. 

ll. Equitable estate of married woman; how created.—On a sale of prop- 
erty belonging to the equitable separate estate of a married wo- 
man, if a note is taken for a part of the purchase-money, payable 
to her, the character of her estate is not thereby changed, but the 
note and the debt evidenced by it belong to her equitable estate. 
Louisville Coftin Co. v. Stokes, 372. 

12. Same; how charged.—As to her equitable separate estate, a married 
woman is regarded in equity as a femme sole, with capacity to 
charge it by her contracts as fully as if she were sui juris; and 
when she contracts a debt, though without the particular 
intent to charge her estate, the court will presume the intent, and 
hold her estate liable, rather than hold her act vain and nuga- 
tory. Ib. 372. 

13. Same; husband as agent. —A married woman, owping an equitable 
separate estate, may authorize her husband to manage it as her 
general agent; and the fact of such agency being clearly shown, 
the same incidents attach as in the case of any other general 
agency, and she is bound by his acts as any other principal would 
be bound. Tb. Dine 

14. Liability of wife's equitable estate, for debts contracted by husband as 
agent.—If a married woman, owning an equitable separate estate, 
invests her money in a particular business, which she authorizes 
parr husband to conduct and manage as her general agent, she 

‘an not avoid liability for debts contracted by himin the pure hase 
of merchandise within the scope of the business, in the natural 
and usual mode of conducting such business, by alleging secret 
authority and instructions to buy for cash only. 1b. 372. 

15. Purchase of lands by hushand, in name of w ife; right of children to 
enforce conreyance.—When the husband purchases lands for the 
benefit of his wife, taking the obligation of the vendor to make 
title to her, though paying the purchase-money with his own 
funds; and, after paying the purchase-money, deposits the wtit- 
ten obligation with the vendor, as security for a new loan to him- 
self; the wife (and after her death her children) may compel a 
conveyance of the legal title by the vendor. Morris . Hanson, 
230, 

Conve yance of wife's statutory estate; contracts between husband and 
wife.—Where a married woman, owning a bale of cotton as part 
of her statutory estate, delivered it to a creditor of her husband 
in satisfaction of his debt, which was secured by a mortgage on a 
horse, under a verbal agreement that the horse should be hers; 
held, that her title to the bale of cotton was not divested by the 
transaction, nor did she acquire any title to the horse which she 
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could enforce by a statutory claim suit against a subsequent exe- 
cution creditor of her husband, Parker v. Wimberly, 64. 

17. Married woman as agent.—A married woman is capable of being 
appointed and acting as the agent of a third person, without the 
consent of her husband; she may execute a power without his 
co-operation, and her acts as such agent impose no legal liability 
on him; and the knowledge or consent of the husband does not 
confer, by operation of law, any authority on him to do any act, 
in the scope of the wife’s agency, so as to bind her principal. 
Pulliam v. The State, 31. 

18. Hushand and wife as witnesses for each other.—On principles of 
public policy, the wife is not a competent witness for her husband, 
when on trial in a criminal prosecution, although the defendant 
is now allowed to testify for himself. Donnelly v. The State, 453. 

19. Same.—Under an indictment against two persons for living  to- 
gether in adultery (Code, § 4184), the husband of the woman is 
not a competent witness for the man, when both are on trial to- 
gether under the plea of not guilty. Birge v. The State, 435. 

20. Same, as witnesses against each other.—On principles of public 
policy, all communications between husband and wife which 
do not upon their face appear to be public, or intended to 
be so, are shielded from public scrutiny as evidence, and neither 
ean testify as to such communications when the interests of the 
other are involved; and in criminal cases, the subsequent disso- 
lution of the marriage relation, by decree of divorce, does not af- 
fect the principle, nor remove the incompetency. Owen v. The 
State, 425. 

21. Vendor's lien on land purchased by married woman; agreement to erect 
buildings as part consideration.—On a purchase of lands by a 
married woman, the vendor retaining the legal title, and execut- 
ing toher a bond conditioned to make title on payment of the 
agreed sum in money, and the erection of certain designated im- 
provements on the land; the recited consideration being the 
money agreed to be paid, ‘‘and the further consideration and 
agreement ’’ to erect the buildings; such agreement to erect the 
buildings, whether oral or written, imposes no personal liability 
on her, and creates no lien for its performance; and while a court 
of equity will charge the land with the payment of the purchase- 
money, as stipulated, the vendor’s only remedy for the failure to 
erect the buildings is a refusal to execute a conveyance until they 
have been erected. MeDonald v. Elyton Land Co., 382. 

Same; acceptance of note for additional sum, in lieu of agreement to 
erect buildings.—In such case, the purchaser not having the money 
to complete the erection of the specified building, and desiring to 
obtain money by a mortgage on the property, which she could 
not do until she had an unincumbered title; if the vendor there- 
upon accepts her note for an additional sum of money, in lieu of 
the agreement to erect the buildings, or in satisfaction of its 
breach, and executes a conveyance to her, the new note does not 

constitute a lien or charge on the land. Jb. 382. 

23. Same; new note siqned by hushand, without authority of wife-—Such 
new contract being made by the husband, without the authority 
of the wife, and her name signed by him to the note jointly with 
his own, the contract and the note are nullities as to her, and no 
lien or trust on the land-arises by implication of law. Ib. 382. 


INDICTMENT. See Crimixat Law, 50-62. 
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3. Parties to settlement; rights of distributees.—When a decedent’s 
estate has been declared insolvent, the administrator and the 
creditors are the only necessary parties to the subsequent pro- 
ceedings and settlements; but, if the estate proves to be in fact 
solvent, either by the failure of creditors to file their claims, or 
by the rejection of the claims filed, the surplus remaining belongs 
to the distributees, and they have the right to appear, on the 
tinal settlement of the administrator’s accounts, for the purpose 
of establishing the fact and amount of such surplus ; nor are they 
precluded by any former decrees or proceedings, to which they 
were not parties, from surcharging the administrator’s accounts, 
or showing unauthorized expenditures made by him. Eubanks 
v. Clark. 73. 

2. Objections by distributees to claims filed against insolvent estate.—The 
right to file objections to claims against insolvent estates has 
been extended by statute approved December 4th, 1878 (Sess. 
Acts 1878-, p. 69), to heirs and distributees, legatees and distrib- 
utees; but the statute does not operate retroactively on estates 
which had been declared insolvent more than twelve months 
before its passage, nor authorize the distributees, on subsequent 
settlement with the administrator, to raise objections to claims 
which were properly filed and verified, and to which no objee- 
tions were filed within the time allowed. Jh. 73. 

3. Form of decree on settlement of administrator’s accounts.—On final 
settlement of the accounts of the administrator of an insolvent 
estate, at the instance of the distributees, it is irregular to render 
decrees in favor of creditors, for the use of the administrator, for 
the amount paid to each, and for the surplus in favor of the dis- 
tributees. /h. 73. 

4. Same; purchase of claims by administrator.—lIf the creditors have 
not been paid in full, no decree for a surplus in the hands of the 
administrator can be rendered in favor of the distributees; but, 
if the administrator has purchased the claims of creditors, or has 
settled them in full for less than the amount due, he is only enti- 
tled to a credit for the amount paid, with interest, and the sur- 
plus must be decreed to the distributees.  Jh. 73. 

5. Duty of administrator in defending against claims, and liability for 
default.—It is the duty of the administrator of a solvent estate to 
defend it against claims presented, when he knows, or has just 
reason to believe, that they are unfounded and unjust; and the 
insolvency of the estate does not relieve him from liability to the 
distributees for a loss resulting from the neglect of this duty, 
although he may not be liable to the creditors, if, having knowl- 
edge of the facts, they also failed to file objections ; but the meas- 
ure of his liability to the distributees being the loss which they 
have sustained by his neglect of duty, if no surplus remains after 
rejecting the unjust claims, they can recover nothing. Jb. 73. 

6. Sale of lands; proof of debts.—Under the statute approved Febru- 
ary 13th, 1879, authorizing the sale of lands for the payment of 
debts, on the application of an executor or administrator, after 
the estate has been declared insolvent, ‘‘without taking testi- 
mony”’ (Sess. Acts 1878-0, p. 161), the legislative intent was, not 
simply to dispense with the necessity of taking depositions as in 
chancery cases, but to substitute the decree of insolvency for 
proof of the existence of debts, and of the insutliciency of the 
personal assets. Meadows v. Meadows, 240. 

Same; proof of ownership of lands.—Proof of the decedent’s uninter- 
rupted occupancy of the lands, with open acts of ownership, for 
more than twenty years, is sufficient proof of his ownership, in 











686 INDEX. 


INSOLVENT ESTATES—Continued. 


the absence of any evidence that he did not enter or hold in his 
own right. Jb. 240. 

8. Same; competency of administrator as witness.—Such occupancy may 
be proved by the testimony of the personal representative who 
makes the application for the sale, such evidence not falling 
within the prohibition of the statute (Code, § 3058) as to trans- 
actions with and statements by a deceased person, whose estate 
is interested in the result of the suit. Jb. 240. 

9. Same; pendency of former petition.—A former petition for an order 
to sell the lands, filed before the estate was declared insolvent, 
and still pending, can not be pleaded in abatement of the appli- 
‘ation. Ib. 240. 

10. Same; pending proceedings for an assignment of dower.—If dower 
has been assigned to the widow in a portion of the lands, the de- 
cree of sale should distinguish between the lands subject to 
dower, in which only the reversion could be sold, and the unin- 
cumbered portion; and if the proceedings for an assignment of 
dower are pending when the petition for an order of sale is filed, 
“it would be better to withhold the order of sale until the matter 
of dower is determined. Jb. 240. 

INSURANCE. 

1. Action on policy; sufficiency of complaint.—In an action on a policy 
of marine insurance, 2 complaint which fully complies with all 
the requisites of the prescribed form given in the Code (p. 704, 
Form No. 16), is sufficient on demurrer, and it is not necessary 
that it should negative matters of defense. Phenix Insurance Co. 
v. Moog, 284. 

ae Fraud in procuring policy, or in making proof of loss.—A policy of 
insurance, procured by a fraudulent misrepresentation or con- 
cealment of a material fact, affecting the risk assumed, is void, 
and no action will lie on it; but a fraudulent over-estimate of the 
plaintiff’s loss, in making proof of loss to the insurer, does not 
affect the validity of the policy, nor destroy the right of action on 
it, unless the policy contains ‘an express provision to that effect. 
Th. 284. 

Same; plea averring.—In an action on a policy of marine insurance, 
a plea which avers that, ‘‘at the time said policy was obtained 
from this defendant, it was fraudulently represented to defendant 
that there was to be a much larger quantity of goods placed on 
board of said vessel by said plaintiffs, for said vovage, than was 
shipped upon her by them for said voyage,’’ is defective on de- 
murrer, because it does not allege the plaintiff’s agency or com- 
plicity in the fraudulent representation. Jb. 284. 

4. Fraud in withholding part of insured cargo.—Fraud in withholding 
a part of the goods insured as the cargo of the vessel, while it 
might reduce the amount of the plaintiff’s recovery, would not 
vitiate the policy, nor destroy his right of action on it, unless per- 
petrated with his knowledge, or through his agency or conniv- 
ance; and, therefore, a plea averring such fraud, but not alleging 
his knowledge, connivance, or agency, is demurrable. Jb. 284. 

5. Barratry, as defense to action on policy.—A plea averring that the 
vessel was destroyed by the willful act of the master in setting 
fire to it, with the design of defrauding the insurers, ‘‘ for the 
benefit or advantage, not only of himself, but also of the 
plaintiffs,’’ the owners of the insured cargo, is fatally defective 
on demurrer, since it does not show that the act was not bar- 
ratrous. Jb. 284. 

Same.—When the master of a vessel is the sole owner of it, he 
‘an not commit an act of barratry by the willful destruction of 
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the vessel; but, when he is only a part-owner, he may, by the 
willful destruction of the vessel, commit a barratrous act against 
the other part-owners of the vessel or cargo. Ib. 284. 

7. Proof of fraudulent conspiracy against insurers.—In an action ona 
policy of insurance on the cargo of a vessel which was wrecked and 
burned, one of the defenses being that the insurance was traudu- 
lently effected on a fictitious cargo, some of the barrels insured 
as whiskey being only filled with water, and evidence having 
been introduced tending to establish that defense ; a witness for the 
defense, having found some of the barrels filled with water, which 
bore the marks of the vessel, went to plaintiff’s store, and talked 
with him about the barrels; but plaintiff manifested no interest 
in the matter, until informed that the barrels were filled with 
water, whereupon he consulted with his partner, and went out of 
the store, asking witness to await his ‘return; and witness, after 
waiting some time, went to another store in the neighborhood, 
telling plaintiff's clerk where he was going, and was soon joined 
there by plaintiff's brother-in-law, who was not present at said 
conversation between the witness and plaintiff, and who at once 
began to talk with witness about the barrels. Held, that these 
facts were sufficient, prima jacie, to establish a conspiracy be- 
tween the plaintiff and his brother-in-law, or the relation of 
principal and agent between them, and to render competent as 
evidence against the former the proposition of the latter, in the 
ensuing conversation with the witness, to buy the barrels, or to 
destroy them. Jb. 284. 

8. Relevancy of evidence as to nature and value of insured cargo.—The 
nature, quality and value of the insured cargo being a material 
inquiry, where the insurer contests his liability on the ground of 
fraud in procuring the insurance on a fictitious and over-valued 
cargo, evidence as to the contents of any part of the cargo saved 
from the wreck is relevant and admissible. Jb. 284. 

9. Same.—The fact that a party of men, visiting the wreck a few days 
after it was run aground, and breaking open the boxes of goods 
which composed the cargo, threw some of the canned goods over- 
board, does not tend to prove that such goods were worthless ; 
and that fact not being competent evidence, their declarations 
accompanying the act are not admissible as evidence for any pur- 
pose. Ib. 284. 


INTEREST. 


1. Computation of, when partial payments are made.—Whether the 
statutory rule as to the computation of interest, when partial 
payments are made (Code, § 2091), ‘‘can be applied when one 
person is entitled to the principal and another to the interest, 
admits of grave doubt.’’ Milhous v. Dunham, 48. 

2. Liability of administrator for.—An administrator is, prima facie, 
chargeable with interest, unless he makes the exculpatory afli- 
davit prescribed by the statute (Cade, § 2520); and even when 
he makes this aftidavit, and it is not controverted, he will be 
charged with interest, if there has been any unreasonable and 
unnecessary delay on his part in making settlement and distribu- 
tion, as determined by the circumstances of each particular case. 
Eubank v. Clark, 723. 

3. Same.—In this case, the personal property of the estate having 
been sold in August, 1867, on a credit of twelve months, and the 
estate declared insolvent in July, 1868; it was held that the ad- 
ministrator, on final settlement of his accounts at the instance of 
the distributees, never having made a final settlement with the 
creditors, should be charged with interest from the Ist January, 
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1870, in the absence of evidence showing any reason for delay in 
distribution, although no days were fixed by the court for distri- 
bution among creditors. J. 7.3. . 

Same; on rents.—For rents collected by an administrator, or 
chargeable against him on settlement, he should not be charged 
with interest from the day on which they accrued, since, if pu.ce- 
tually paid on that day, time would elapse before they could be 
distributed under the decree of the court ; and where the amounts 
collected are small, compared with the necessary costs and ex- 
penses of a settlement and distribution under the decree of the 
court, this would excuse a reasonable delay until the aggregate 
collections could be distributed without unnecessary costs and 
expenses, the statutory aflidavit being made, and no bad faith 
imputed to the administrator. Jb. 78. 


JUDGMENTS AND DECREES. 


iE 


» 


3. 


Form of judgment, on verdict for plaintiff ; amendment of judgment. 
On the trial of a statutory claim suit, the issue being found in fa- 
vor of the plaintiffin execution, the judgment should be, not that 
he recover the property or its assessed value, but that the prop- 
erty is subject to the execution; but this, being a clerical mis- 
prision, and amendable in the court below, will be corrected by 
this court at the costs of the appellant. Parker v. Wimberly, 64. 

Form of decree on settlement of administrator's accounts.—On final 
settlement of the accounts of the administrator of an insolvent 
estate, at the instance of the distributees, it is irregular to render 
decrees in favor of creditors, for the use of the administrator, for 
the amount paid to each, and for the surplus in favor of the dis- 
tributees. If the creditors have not been paid in full, no decree 
for a surplus in the hands of the administrator can be rendered 
in favor of the distributees; but, if the administrator has pur- 
chased the claims of creditors, or has settled them in full for less 
than the amount due, he is only entitled to a credit for the 
amount paid, with interest, and the surplus must be decreed to 
the distributees. Eubank v. Clark, 73. 

Judgment on demurrer sustained to part of complaint.—When a de- 
murrer is properly sustained to a defective special count, or part 
only of the complaint, and the plaintiff declines to proceed fur- 
ther, although his complaint also contains the common counts, 
the court may render judgment tinal for the defendant. Mout- 
gomery Tron Works v. Dorman, 218. 

Conclusiveness of judgment or decree.—A judgment or decree on the 
merits, rendered by a court of competent jurisdiction, is conclu- 
sive as a bar, or as matter of evidence, not only of the questions 
actually litigated, but of all questions within the issues that could 
have been properly litigated and decided; but not in respect to 
any matter which is to be inferred trom the record by argument ; 
and when the record is relied on as a bar, in a subsequent suit, 
it must show with reasonable certainty that the questions, though 
not necessarily within the issues, were actually presented and 
litigated, or were so included in the issues that their determina- 
tion was necessary. Triinhle v. Fariss, 260, 

Same.—Under a bill in equity by a creditor, asking the settlement 
of a deed of assignment, by which the grantors devoted their 
property thereby conveyed to the payment of debts due by them 
individually and as partners, a decree being rendered in favor of 
a creditor who was a defendant, and whose answer was, by agree- 
ment, taken as a cross-bill, by which the amount of his debt was 
ascertained, and payment decreed out of the assigned property ; 
such decree is not conclusive as against the heirs and devisees 
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of a deceased partner, who, though defendants to the former 
suit, were not parties to the agreement, when the creditor seeks 
to subject their lands to the payment of his debt. Jb. 260. 


JURORS AND JURY. See Criwivnat Law, 63-72. 
JUSTICE OF THE PEACE. 


1. Fees in criminal cases.—The fees of a justice of the peace, in crim- 
inal cases, are not a proper claim against the fine and forfeiture 
fund. Bilbro v. Drakeford, 318. 


LANDLORD AND TENANT. 


1. Writing construed as in nature of lease.—A writing under seal, at- 
tested and recorded, in these words: ‘‘Know all men by these 
presents, that I do put into the hands of A. J. W., as collateral 
security for my board with him for the last three vears, my house 
and lot in the town of M.; and he is further authorized to control 
and receive the rents and profits, if there be any, until the war is 
over, and some of her children comes and sees to the payment of 
the above board, unless it should be sooner paid. If the said A. 
J. W. should receive any rents or profits for the house and lot, 
he is to give me credit with the amount on my account with him 
for board ; and he will alsogive me credit with the amount of sale- 
bill bought at Mrs. W.’s sale, amounting to $672’’—operates in 
the nature of alease, and is so regarded in this case. Wells v. 
Sheerer, 142. 

2. Adverse possession, as between landlord and tenant.—When the ten- 
ant sets up adverse possession in himself, in defense of an action 
by the landlord under whom he entered, knowledge of such ad- 
verse holding must be brought home to the landlord, or notice of 
collateral facts from which such knowledge will be inferred. 
Ib. 142. 

3. Same.—While a tenant is estopped from denying the title of 
his landlord, so long as the relation exists and is recognized be- 
tween them, he may repudiate the relation, and set up an ad- 
verse Claim and possession in himself, which may ripen into a 
title under the statute of limitations; but such hostile claim on 

his part operates a forfeiture of the lease, at the election of the 

ieniiond, who may at once eject him as a trespasser. Jb. 142. 

4. Estoppel between landlord and tenant.—The law holds a tenant toa 
very strict allegiance to his landlord, and does not allow him, 
having entered under his landlord, though only paying the taxes 
on the land as rent, to throw off his allegiance, and become the 
tenant of another, unless he shows that the other has acquired 
the title of his former landlord pending his occupancy. Elliott 
r. Dycke, 150. 

Same.—The rule which holds a tenant estopped from disputing the 
title of his landlord, without first surrendering the possession he 
has received, is founded on considerations of public policy, and is 
co-extensive with its requirements and purposes ; and it depends 
on the existence of the legal relation, which can only be created 
by a valid contract. Crim v. Nelms, 604. 

6. Same; alienation of homestead.—A conveyance of the homestead by 

husband and wife, the voluntary signature and assent of the wife 
not being shown and certified as required by law (Code, § 2822), 
is a nullity, and has no operation against the husband by es- 
toppel or otherwise ; and a subsequent verbal promise by him to 
pay rent to the grantee, no surrender or changeof possession be- 
ing shown, is without consideration, and does not create the re- 
lation of landlord and tenant between them. Jb. 604. 


44 


_ 
. 




















690 INDEX. 


LANDLORD AND TENANT—Continued. 


7. Sale and conveyance of leased premises.—An absolute conveyance 
of lands by the lessor, before the expiration of the term for which 
they are leased, the purchaser having notice of the lease, passes 
to him only the reversion, which is all the estate of the grantor; 
and the legal effect of the conveyance can not be varied by proof 
of parol agreements, prior or contemporaneous. Ala. Gold Life 
Insurance Co. v. Oliver, 158. 

8. Rent as incident of reversion, and severance thereof.—Rent is an in- 
cident to the reversion, and passes to a purchaser or assignee, 
unless severed ; but, a note given for rent being assignable, and 
being assigned before a sale and conveyance of the premises to 
the lessee himself, the rent is thereby severed from the rever- 
sion, and the assignee is entitled to recover it. Jb. 158, 

9. Relevancy of evidence as to promise to pay rent.—When the issue is 
whether defendant ever promised to pay rent to plaintiff, and the 
evidence on that question is conflicting, defendant can not ad- 
duce evidence of circumstances tending to show that it was 
neither reasonable nor probable that he would make such prom- 
ise; consequertly, a charge requested by him, asserting that if 
he had been in open and uninterrupted possession of the premises 
for more than ten years, claiming them as his own under a verbal 
gift, and paying rent to no one, ‘‘the jury may look to this fact, 
in connection with all the other evidence in the case, in order to 
determine whether he promised to pay rent to plaintiff,’’ is erro- 
neous. Swann & Billups v. Kidd, 178. 

When action lies for rents received.—A person who receives the 
rents of lands, while in possession under claim of title adverse to 
the plaintiff, is not liable to the plaintiff in an action for money 
had and received, although a suit in equity was at the time pend- 
ing to hold him liable as trustee of the lands forthe benefit of the 
plaintiff. Lockard v. Barton, 189. 

11. Action for rent of wife’s lands; whois proper party plaintiff.—When 
the rents, income and profits of the wife’s statutory estate are the 
mere incident of a suit for the recovery of the corpus, the action is 
properly brought in her name as sole plaintiff; but, when they 
are the subject of a separate suit, and accrue after marriage, the 
husband may recover them by action in his own name; and the 
fact that the lease was made by the wife duin sola does not affect his 
right of action. (Overruling Boggs v. Price, 64 Ala. 514.) Wil- 
liamson v. Baker, 590, 


LARCENY. See Crrwixnat Law, 73-79. 
LEGACY AND DEVISE. 


1. Bequest for life, with remainder over; rights of respective parties, and 
how enforced.—When property in which one person has an estate 
for life, with remainder over, is sold under an order of the Pro- 
bate Court, that court should not suffer the proceeds of sale to go 
into the hands of the tenant for life, but he should be left to seek 
redress in a court of equity, where he would be required to exe- 
cute a suitable bond for the protection of the remainder-men ; 
yet, if he is allowed to receive and use the money without objec- 
tion, and it can not be traced into any particular property pur- 
chased by him, the remainder-men may assert in equity a pecun- 
iary demand against his estate. Farris v. Stoutz, 120, 

2. Rights of life-tenant and remainder-men in trust funds.—When mon- 
eysare bequeathed in trust, to be invested by the trustees in good 
stocks, or in loans secured by bond and mortgage, the income to 
be paid to the testator’s two daughters during life, with remain- 
der to their children, if any, and remainder over in default of 
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children, it is the duty of the trustees to preserve the principal 
of the trust fund for the benefit of the remainder-men, paying the 
interest only to the tenants for life; and any surplus of accruing 
interest during the minority of the tenants for life, in excess of 
their maintenance and education, becoming a part of the princi- 
pal, should be preserved in the same way. Milhous v. Dunham, 
48. 


LICENSES. 


1. License to retail spirituous liquors; privile ge, not prope rty.—aA license 
to retail spirituous liquors, whether intended as a mere police reg- 
ulation, or for the purpose of raising revenue, is a mere personal 
privilege, which is neither transferrable nor vendible ; and it can 
not be estimated as property, for the purpose of reducing the ex- 
emptions claimed by a debtor to whom it is granted. Jones v. 
Motley, 370. 

9. Action on account tor price of liquors sold; production of license. 
Under the statute which declares that ‘‘ no person must obtain a 
judgment upon any account, any item of which is for vinous or 
spirituous liquors in less quantities than a quart, without pro- 
ducing to the court a license showing his authority to retail at the 
date of such item ’’ (Code, § 1546); the defendant may waive the 
benetit of this defense, and when it is waived, a judgment ren- 

| dered on such account, without the production of the license, is 

not void. Rasberry v. Pulliam, 191. 

$. Sain PY when statute must he pleaded ; burden of proof.—When 
the action is founded on a note, which does not disclose that any 
part of the consideration is the price of such liquors, the statute 
must be specially pleaded, and is not available under the plea of 
want of consideration, or failure of consideration; but the plea, 
though asserting a sale of spirituous liquors by retail without 
license, does not impose on the defendant the burden of proving 
the want of license. Jb. 191. 

4. Name; evidence as to consideration of note or aceount.—The action 
being on a note, and the plaintiff's itemized account, for which it 
was given, being excluded as evidence, on the defendant’s objec- 
tion, because of the items of spirituous liquors, the defendant 
can not use those items as evidence showing the consideration of 
the note; but the plaintiff testifying as witness for himself, to the 
sale of goods and merchandise, as the consideration for the note, 
the defendant may cross-examine him as to the particular items. 
Th. 191, 

5. Granting or refusing license to retail spirituous liquors; whether 

ministerial ov judicial, and how reriewed.—In granting or refusing 

a license to retail spirituous liquors, under the provisions of the 

act approved February 17th, 1885 (Sess. Acts 1884-4, p. 179), 

whether the application is contested or not, a judge of probate 

acts, not ministerially (as under former statutes), but judicially, 
or in a quasi-judicial capacity ; and his action can not be reviewed 

or controlled by mandamus. Dunbar v. Frazer, 538, 

‘onstitutionality of statute approved Feb. 17, 1885, iv gulating the 

granting of licenses to retail spirituous liquors.—The act approved 

February 17th, 1885, entitled ‘‘ An act to amend section 1544 of 

the Code, except as to”’ thirty-seven counties specified by name 

(Sess. Acts 1884-5, p. 179), is not unconstitutional, because the 

subject is not clearly expressed in the title; nor because it) con- 

tains more than one subject; nor because it is an act to raise rev- 

enue, and originated in the senate; nor beeause it establishes a 

judicial tribunal, and does not allow a trial by jury or right of ap- 

peal. Ib. 538. 
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LIEN, See Cuancery, 21, 29-35; Execution; Mecuanic’s Lien. 
LIMITATIONS, STATUTE OF. 


1. Computation of time.—In the computation of time necessary to per- 


2. 


3. 


4. 


LIS 


fect a bar under the statute of limitations, only the time which 
elapsed before the commencement of the suit can be considered. 
Beard v. Ryan, 87. 

Continuity of possession.—Unbroken continuity of possession is an 
essential element of an adverse holding, such as will ripen into a 
title under the statute of limitations, except when it is interrupted 
by mere intruders, who are ejected by a prompt resort to legal 
remedies. Jb. 37. 

Amendment bringing in new defendant.—Ninety days being the pe- 
riod within which a statutory action must be brought to enforce 
a mechanie’s lien (Code, § 3454), if the action is commenced 
against the husband alone, and the wife is brought in as a de- 
fendant, by amendment, after the expiration of ninety days from 
the filing of the lien, the statute is a complete bar in her favor. 
Seibs v. Engelhardt, 505. 

As defense by heirs or devisees, against creditor or executor.—Lands 
descended or devised are by law subject to the debts of the de- 
ceased owner; but, in any suit or proceeding seeking to subject 
them, whether by the personal representative or a creditor, the 
heirs or devisees may plead the statute of limitations, or set up 
any other defense which would be available to the personal rep- 
resentative, or to the decedent if living, when sued by the cred- 
itor; and the fact that the creditor himself became the personal 
representative, neither avoids the bar of the statute of limita- 
tions, nor affects the right of the heirs or devisees to plead it. 
Trimble v. Fariss, 260. 


See, also, ApveRSE Possession. 


PENDENS. See MorrGaces, 26. 


MANDAMUS. 


l. 


to 


oe) 


_ 


When writ lies; general rule.—As a general rule, to entitle a party 
to a mandamus, there must concur a specific legal right, and the 
absence of any other specifie and adequate legal remedy; and 
such other remedy must be tested by its sufficiency to place the 
party in the same position he oecupied before the omission of 
duty comptained of, or would have occupied had the duty been 
performed. Sessions & Leary v. Boykin, 32s. 

To arbitrators.——When an award has been duly made and signed 
by the arbitrators, the party in whose favor it is rendered has a 
legal right to have it returned to the clerk of the court, in order 
that judgment may be entered upon it; and if, having been duly 
returned, it is subsequently withdrawn by one of the arbitrators, 
before judgment has been entered upon it, mandamus lies to com- 
pel its restoration to the files. Chapman v. Ewing & Ammer- 
man, 403, 

To county treasurer.—The statute creates, the conditions occurring, 
a specific right to be paid out of a specific fund, set apart for that 
purpose, and mandamus is the proper remedy to compel the 
county treasurer to perform his duty as to payment. An action 
against the treasurer, or an action on his official bond, while they 
might afford pecuniary compensation, could not compel the per- 
formance of this specific duty. Sessions & Leary v. Boykin, 328. 

To probate judge.—The Circuit Court has no jurisdiction, under 
either constitutional or statutory provisions, to issue a mandamus 
to the judge of probate of a county in another judicial circuit. 
Dunbar v. Frazer, 529. 
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5. Same.—In granting or refusing a license to retail spirituous liquors, 
under the provisions of the act approved February 17th, 1885 
(Sess. Acts, 1884-5, p. 179), whether the application is contested 
or not, a judge of probate acts, not ministerially (as under former 
statutes), but judicially, or in a quasi-judicial capacity ; and his 
action can not be reviewed or controlled by mandamus. Dunbar 
v. Frazer, 538. 


MECHANIC’S LIEN. 


1. Material-man’s lien; against whom enforced.—When the credit for 
materials for building a house is extended to the owner, he be- 
coming the original debtor therefor, the lien of the material-man 
ean be enforeed for the entire debt (Code, §§ 3440-44) ; but, where 
the materials are sold to the contractor, on his credit, and he uses 

‘ them in constructing the building, the material-man, by comply- 
ing with the requirements of the statute, can enforce his lien only 
to the extent of any unpaid balance in the hands of the owner, 
which he may owe the contractor or builder. Trammell v. Hud- 
mon, 222. : 

2. Complaint; joinder of counts against owner and contractor.—It is 
not a misjoinder of counts to unite both the contractor and owner 
in the complaint of a material-man to enforce his lien. The 
whole proceeding is in the nature of a bill in equity for the en- 
forcement of a lien on land, and all persons interested in the mat- 
ter in controversy, or in the property sought to be subjected to 
the lien, are authorized to be made parties. The question is un- 
affected by the fact that the lien is worked out by a species of 
subrogation in one case, and by personal liability in the other. 
Tb. 222. 

3. Liability of owner and contractor to material-man; promise to pay 

debt of another.—If the materials were furnished on the credit of 

the contractor, or under contract with him, his liability is not 
affected by the subsequent promise of the owner to withhold 
money enough to pay for them, nor by partial payments made by 
the owner; and a direct promise on his part to pay the debt, not 
founded on a new consideration, would be void under the statute 

of frauds. Ib. 222. 

4. Description of property sought to be charged, in claim filed and in 
complaint.—Under the statutory provisions declaring and regu- 
lating the lien of contractors and material-men, and requiring the 
claimant to file with the probate judge, ‘‘a just and true account 
of his demand,”’ and ‘‘a true description of the property upon 
which the lien is intended to apply, or so near as to identify the 
same ’’ (Code, §§ 3440-44), the same certainty of description is 
requisite in the claim as in the levy of an execution, so that the 
court may be informed what particular land to order sold, and 
the purchaser may be able to locate it; and the complaint, in an 
action to enforce the lien, must be equally specific and definite. 
Montgomery Iron Works v. Dorman, 218. 

5. Same.—Where the lien is sought to be charged on land on which 
a saw-mill and a tram-road four miles long are situated, for ma- 
terials furnished on the road and cars, and no attempt is made to 
describe the ‘‘ one acre’’ to which the lien is limited, the claim is 
fatally defective ; and the complaint, following it, is demurrable. 
Tb. 218. 

6. Description of dwelling-house and improvements.—Where the build- 
ing and improvements are described, in the verified claim filed 
for record, as ‘‘ the recently erected two-story frame dwelling and 
improvements of the said M. C. R., which are now occupied as a 
dwelling-house by him and his family,’’ the description is suffi- 
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cient as to the dwelling-house, but not as to the other improve- 
ments. Turner v. Robbins, 592. 

7. Statutory lien on buildings and land, or on buildings alone.—Under 
the statutory provisions declaring a lien in favor of contractors 
and material-men, upon lands and improvements thereon erected 
(Code, §§ 3440-61), if the improvements are erected on mortgaged 
lands, the contractor or material-man may perfect his lien on the 
buildings and improvements alone, not including the land on 
which they are erected; and if the tract of land on which they 
are erected, containing several acres, is described with sufficient 
certainty to identify it and them, the lien on the buildings and 
improvements may be perfected and enforced, although it fails as 
to the land for want of sufficient description of the “ one acre’? on 
which they are erected. Jb. 592. 

° Notice of claim by sub-contractor.—When a sub-contractor wishes 
to assert a statutory lien for work done or materials furnished in 
the erection of a building, he must give ten days notice thereof 
! efore filing his claim (Code, § 3457); and this notice must be in 
Writing. NSe/sbs v. Enge lhardt, 508. 

). Limitation of action; amendment bringing in new defendant.—Ninety 
days being the period within which a statutory action must be 
brought to enforce a mechanic’s lien (Code, § 3454), if the action 
is commenced against the husband alone, and the wife is brought 
in as a defendant, by amendment, after the expiration of ninety 
days from the filing of the lien, the statute is a complete bar in 
her favor. Ib, 508. 


MORTGAGE. 


1. Action at law hy mortgagee.—The mere fact that a creditor holds a 
mortgage, or other like security for his debt, does not interfere 
in any manner with his rights to sue at law, and reduce his 
claim to judgment. Williams v. Cow, 325. 

. Same; transfer of interest in mortgaged property.—When the plain- 
tiff holds an undisputed debt against the defendants, who have 
executed to a third party a deed of trust for the benefit of all 
their creditors, the fact that the plaintiff has sold to another “all 
his right, title and interest in the assigned property,’’ and given 
a credit on the note for the amount thus received, and by the 
transfer expressly reserved his claim for the balance due, and 
that the property conveyed by the deed of trust was more than 
sufficient to pay all the debts of defendants, can not defeat his 
right of recovery atlaw. At law, these facts operate only as a 
release of the security, which would enure to the benefit of the 
other creditors, or, when they were fully satisfied, tothe ultimate 
benefit of the grantors in the deed of trust. Jb. 325. 

3. Rights of mortgagee (or assignee) in possession; remedies of mort- 
gagor.—A mortgagee, or his assignee, in possession after default, 
has the legal title, and the right to the rents and profits; and 
though the rents may be sutlicient to have paid and satisfied the 
debt, the only remedy of the mortgagor is by bill in equity for an 
account and redemption. Farris & MeCurdy v. Houston, 250. 

_ Statutory provisions as to effect of payment of mortgage debt. —Under 
the statute approved November 28th, 1884, ‘‘the payment of a 
debt secured by mortgage, on either real or personal property,” 
is declared to‘‘have the effect to devest the title out of the 
mortgagee or his assigns’? (Sess. Acts 1884-5, p. 75); but the 
statute has reference only to ordinary cases of payment in money, 
and does not apply to cases where the mortgage is deemed sat- 
isfied by the rents and profits, which require the statement of an 
account on equitable principles. Jb. 250. 
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5. Rents and profits, at law and in equity, as between mortgagor and 
mortgagee.—At law, a mortgage of lands vests in the mortgagee a 
legal estate in presenti, subject to be defeated by the perform- 
ance of the condition without default ; and after the law-day, de- 
fault being made, the estate is relieved of the condition, the 
mortgagee becomes the owner, and entitled as such to the rents 
and profits, leaving in the mortgagor nothing but an equity of re- 
demption, of which a court of law takes no notice. In equity, the 
mortgage is regarded as a mere incident of the secured debt; the 
mortgagor is held to be the owner, and entitled ultimately to the 
benefit of the rents and profits received before foreclosure; and 
the mortgagee will be required to account for them from the time 

. he took possession, and to apply them in reduction or extinguish- 

ment of the mortgage debt. Roulhae v. Jones, 398. 

6. Sume.—When the mortgagee, having taken possession after de- 
fault, afterwards sells the land under a power contained in the 
lortgage, reserving the rents accruing for the current year, and 
becoming himself the purchaser atthe sale, he is liable for the 
reserved rents afterwards collected, as for those received before 
the sale. Jhb. 398. 

rf Partial foreclosure, or redemption.—Where a mortgage conveys 
several distinct parcels of land, the mortgagor, can not, before 
foreclosure, redem a part only of the premises, thereby dividing 
the debt and security ; and though the mortgagee may, after de- 
fault, take possession of a part of the premises, and foreclose as 
to a part by a sale under the power, becoming himself the pur- 
chaser, his liability for the rents, on a final accounting under a 
bill to foreclose or redeem, is not thereby lessened, nor the rights 
of the mortgagor prejudiced. b. 398. 

8. Rights of assignee Of equity of redemption, and liability for rents.—A 
purchaser of the equity of redemption, paying the mortgage 
debt, and taking an assignment of the mortgage to himself, ac- 
quires, as against a purchaser at execution sale against the mort- 
gagor, no better title than his vendor (the mortgagor) possessed ; 
und the rents not due at the time of the sale under execution pass- 
ing to the purchaser as an incident of the reversion, such pur- 
chaser of the equity of redemption is liable for them, if he re- 
ceives them, as his vendor would have been liable for use and oc- 
cupation, if he had continued in possession after the sale under 
execution. Watsonv. Steele, 361. 

9. Rights of purchaser at execution sale against mortgagor; liability of 
assignee for rents, as mortgagee in possession.—The payment of the 
mortgage debt bya third person, after the law-day, does not de- 
vest the title of the mortgagee; and if such third person takes an 
assignment of the note and mortgage to himself, thereby acquir- 
ing the legal title, the purchaser at execution sale against the 
mortgagor may maintain a bill to redeem from him, and hold 
him liable for rents and profits as a mortgagee in possession. 
Ib. 361, 

10. Validity as against ecreditors.—When mortgagors are allowed to re- 
tain possession of the property until the law-day, with an implied 
power of sale, the mortgage tending to effectually shield the prop- 
erty for the joint benefit of mortgagor and mortgagee, it is fraud- 
ulent as against creditors. Renfro Bros. v. Goetter, Weil & Co., 

311, 

Absolute conveyance declared and foreclosed as mortgage.—A convey- 
ance, absolute on its face, will be treated in equity as a mortgage, 
on averment and proof that it was intended and understood by 
both parties to be merely a security for a debt, whether pre-exist- 
ing or contemporaneously contracted ; and the agreement to that 
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12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


effect being established, whether resting in parol, or expressed in 
a separate writing, the grantee may have the conveyance de- 
clared and foreclosed as a mortgage in equity, and the land sold 
for the payment of the debt it was intended to secure. Lyon v. 
Powell, 351. 

Same ; parties to bill.--The proper parties to such a bill, as to a bill 
to foreclose an ordinary mortgage, are, generally, only the 
grantor and grantee, and their privies who have acquired inter- 
ests subsequent to the execution of the conveyance ; but a subse- 
quent purchaser at a sale for unpaid taxes may be brought in as a 
defendant, in order that the validity of his purchase may be de- 
termined, his deed removed as a cloud on the title, and as an ob- 
struction to the complete enforcement of the lien created by the 
mortgage or other conveyance. Jb. 357. 

Foreclosure of mortgage, and partition—A mortgagee of an undi- 
vided interest in lands may not, possibly, be entitled to institute 
a sa for a partition before foreclosure; but he may file a 

ill for foreclosure, and have partition decreed in the same suit. 
Ib. 351. 

Sale of equity of redemption; what rights purchaser acquires.—An 
equity of redemption in mortgaged lands is subject to sale under 
execution against the mortgagor, and the purchaser at the sale 
acquires all the right and interest remaining in the mortgagor, 
but nothing more, and he is entitled to redeem from the mort- 
gagee, on paying or tendering the mortgage indebtedness. Kelly 
v. Longshore, 203. 

Bill to foreclose mortgage; who can not maintain.—A subsequent 
judgment creditor of the mortgagor, having acquired a lien on the 
equity of redemption, by placing an execution on his judgmen! 
in the hands of the sheriff, may redeem from the mortgagee or 
his assignee, and then foreclose the mortgage, not only for the 
payment of the mortgage debt, but also for the payment of his 
unsatisfied judgment; but not having redeemed, he can not main- 
tain a bill in equity to have the mortgage foreclosed, the lands 
sold, and the proceeds of sale applied, after payment of the 
mortgage debt, to the satisfaction of his judgment. Jb. 203. 

Mortgage of personal property; right of possession.—A mortgage of 
personal property vests in the mortgagee a defeasible legal title, 
and, in the absence of a stipulation to the contrary, a right of im- 
mediate possession; but, when the right of possession until de- 
fault, or for any definite period, is reserved to the mortgagor by 
express stipulation, or by reasonable implication, he has an in- 
terest which may be sold under execution against him, or may 
be assigned by him to another. Heflin & Phillips v. Slay, 180. 

Same; when mortgagee may maintain trover.—When the mortgagor, 
being in possession before default, and having the right of posses- 
sion under the terms of the mortgage, sells the entire property 
to another, who has notice, either actual or constructive, of the 
mortgage, the purchaser acquires only the interest of the mort- 
gagor, and holds subject to the mortgage; but the mortgagee, 
while he may maintain a bill in equity to prevent a threatened 
removal of the property, or a special action on the case for the 
injury to his lien, can not maintain an action of trover before de- 
fault, not having the right of possession until then. Jb. 180. 

Registration as constructive notice.—The registration of a mortgage 
operates as constructive notice to all purchasers from the time it 
is deposited in the proper office. Ib. 180. 

Statutory protection to judgment creditors and purchasers, against 
unrecorded mortgages.—Under the statute declaring unrecorded 
mortgages void as against purchasers, mortgagees and judgment 
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creditors without notice (Code, §§ 2166-67), judgment creditors are 
placed on the same footing with purchasers and mortgagees, al- 
though they have not acquired a lien by placing an execution in 
the hands of the sheriff; but only subsequent judgment creditors¢ 
like subsequent purchasers, can claim the protection of the stat- 
ute. Chadwick v. Carson, 116, 

20. Description of premises conveyed by mortgage.—When the lands con- 
veyed by mortgage are therein incorrectly or defectively described 
by government numbers, but correctly by metes and bounds, and 
also by reference to a former deed, by which the lands can be 
identified, the latter description will control, and a reformation of 
the instrument is unnecessary. Jh. 116. 

21. Description of property conreyed by mortgage; parol evidence of ident- 
ification.—When a mortgage conveys the ‘‘entire crop’’ of the 
mortgagor “fof every description raised by him, or caused to be 
raised by him annually,” till a certain debt is paid, the uncer- 
tainty as to what the mortgage covers can be removed by pa- 
rol evidence; and when the bill of exceptions fails to set out all 
the evidence, this court will presume that such parol evidence 
was furnished, and the mortgage properly admitted in evidence. 
Varnum v. The State, 28. 

Mortgage on crops not planted.—A mortgage executed before the 
crop which it covers was planted, or could have been in esse, 
creates an equitable lien, when the thing mortgaged has a po- 
tential existence, by which is meant a present interest in prop- 
erty of which the thing sold or conveyed is the product, growth 
or increase, as opposed to a mere possibility or expectancy. 
Ib. 28. 

23. Sale under mortgage, on credit, instead of cash.—The fact that a sale 
under a power in a mortgage was made on credit, instead of for 
cash, would benefit the mortgagor and all persons interested in 
the estate, and would be no reason for avoiding the sale, when it 
is not shown that the agreement was calculated to forestall rival 
bidders, nor that the property brought less than its value. Whit- 
field v. Riddle, 99. 

24. When mortgagee is purchaser for value, and entitled to protection. 
Whena mortgage is given to secure an antecedent debt which is 
extended, and another debt contemporaneously contracted, the 
mortgagee is a purchaser for value; and he is entitled, as a bona 
Jide purchaser, to protection against any trust or fraud on the part 
of the mortgagor in the acquisition of the mortgaged lands, of 
which he had no actual notice, nor knowledge of facts sufficient 
to charge him with constructive notice. Jb. 99. 

Constructive notice, as implied from recitals of deed.—Where the 
mortgagor’s deed from his vendor shows that the legal title to the 
lands is in the heirs of the decedent, from whose administrator 
said vendor purchased, and that a part of the purchase-money is 
still unpaid, the mortgagee is chargeable with notice of the heirs’ 
right to enforce a lien on the land, and can not claim protection 
against them; but these recitals would not charge him with no- 
tice of any fraud in the transaction between the mortgagor and 
his vendor by which the lands were acquired. Ib. 99, 

26. Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a pur- 
chaser from one of the parties after the termination of the suit. 
Ib. 99. 

27. Constructive notice, as implied from records and papers in matters of 
insolvent estate.—The mortgagor having been bound as surety on 
his vendor’s notes for the purchase-money, and, on his subse- 
quent purchase of the lands, assuming the payment of these 
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notes, but afterwards filing the paid notes as claims against the 
insolvent estate of his deceased vendor; the records and papers 
relating to that estate, showing no controversy or proceeding of 
any kind in reference to the land, do not charge the mortgagee 
with constructive notice of any fraud on the part of the mortga- 
gor as against the creditors of the insolvent estate. Jb. 99 

28. Sub-purchase with notice, trom mortgagee without notice.—When a 
mortgagee occupies the position of a bona fide purchaser for value 
Without notice, a purchaser at a sale under the mortgage is 
equally entitled to protection, notwithstanding public notice of 
an adverse claim is given at the sale. Jb. 99. 

29. Claim of exemption as against mortgage.—A mortgage on growing 
crops, executed by the decedent in his life-time, is paramount to 
the widow’s right of exemption; and if she pays the mortgage 
with the proceeds of the crops, it is thereby satisfied and = extin- 
guished, and its assignment to her confers no rights. Skinner 
v. Chapman, 376. 

30. Mortgage of homestead; payment by widow with borrowed money. 
A mortgage on the homestead having been executed by the dece- 
dent in his life-time, if the widow receives funds sufficient to pay 
the debt, which she uses for other purposes, and then pays the 
mortgage debt with borrowed money, taking an assignment of 
the mortgage to herself, and afterwards foreclosing it by a sale 
under the power; she thereby acquires, as against the heirs and 
distributees, nothing but the naked legal title, the mortgage 
debt being paid and extinguished. Jb. 376. 

31. Same; when heirs and distributees may come into equity.—The sur- 
viving wife having paid off a mortgage on the homestead lands, 
under circumstances which made the payment enure to the ben- 
efit of the estate, taking an assignment of the mortgage to her- 
self, and acquiring a conveyance from the nominal purchaser at a 
sale under the power therein contained, the husband’s children 
by his first marriage may maintain a bill in equity against her 
versonal representative and children, to remove the cloud on the 
title, and to have theirrights in the property declared and estab- 
lished. Jb. 376. 

NEGLIGENCE. 

1. Care and diligence required of railroad companies, in matter of ma- 
chinery furnished to employees.—A railroad company is not re- 
quired to warrant the perfection of its machinery or appliances, 
nor to insure its employees against injury from boiler explosions, 
or other like accidents. It is only bound to use due care and 
diligence—that is, the care and diligence which a man of ordinary 
prudence, engaged in a like business, would exercise for his own 
protection and the protection of his property—first to furnish a 
safe and suitable engine, and then to keep it in that condition. 
L. & N. Railroad Co. v. Allen’s Adm’r, 494. 

2. Negligence vel non, as question of law or fact.—In cases of doubt, 
where the facts are disputed, or where different minds may rea- 
sopably draw different conclusions from the same undisputed 
facts, the question of negligence vel non is a question of fact for 
the determination of the jury; but, when the facts are undis- 
puted, and the inference to be drawn from them is clear and cer- 
tain, it is a question of law for the decision of the court. Ib. 494. 

3. Latent defects in machinery; liability of employer for injuries to 

; workman.—-For injuries suffered from the explosion of an engine, 
‘raused by a latent defect, which was not visible or capable of dis- 
covery by the closest inspection from within or without, and 
which was in fact not known to the railroad company or any of 
its servants, the railroad company is not liable to an action at the 
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suit of a workman who is injured, unless it was guilty of negli- 
gence in failing to discover the defect. 7b. 494. 

4. Same; negligence of fellow-workman.—The injury having occurred 
prior tothe passage of the act approved February 15th, 1885 (Sess. 
Acts 1884-5, p. 115), changing the rule as to the liability of the 
employer to one of his servants for injuries resulting from the 
negligence of other fellow-servants; the fact that a circumstance 
pointing to the defect was discovered, a few hours before the ex- 
plosion, by other workmen, who failed to report it, would not 
render the company (or employer) liable. Jb. 494. 

5. Burden of proof as to negligence.—In an action against a railroad 
company by one of its employees or servants, to recover damages 
for injuries caused by the explosion of an engine, the onus of 
proving negligence is on the plaintiff, and it is not enough to 
prove the fact of injury from the explosion; but the rule is dif- 
ferent when the action is brought by a passenger. Ib. 494. 

6. New inventions for machinery; railroad company not bound to adopt. 
A railroad company is not required, by its duty to its employees 
and servants, to adopt every new invention or appliance which 
may be useful in its business, and which may serve to diminish 
the risks to life, limb or property incident to its service; it is suf- 
ficient to adopt such as are ordinarily used by prudently con- 
ducted roads, engaged in like business, and surrounded by like 
circumstances... Ih. 494. 

7. Tests of boilers by steam and hydraulic pressure.—The application 
of the steam test for boilers being shown to be neither practicable 
nor generally approved, on account of its danger; and the hy- 
draulic test, as shown by the evidence, being extraordinary and 
rarely used, except when engines are first put in use, or fail to 
work well, or when they are overhauled periodically; the failure 
of the railroad company to have either or both of these tests ap- 
plied to the defective boiler, does not authorize the imputation of 
negligence. Jb. 494. 

8. Swme.—Nor can negligence be imputed to the railroad company, 
on account of the failure to apply the hydraulic test to the engine, 
when it was last overhauled at the shops, about ten months be- 
fore the explosion, when the evidence shows that the defect had 
only existed from two to six months. Jb. 494, 


NON-CLAIM. 


1. What claims are within statute-—Under the statute of non- 
claim (Code, § 2597), contingent claims, which may never 
acerue, are required to be presented within eighteen months af- 
ter they have accrued; but a claim which is payable on the 
death of a third person, though payable in the future, is an abso- 
lute and unconditional claim, since death is an event which must 
happen. Farris v. Stoutz, 130. 

2. Same.--When a widow is entitled to a life-estate in certain prop- 
erty under the will of her deceased husband, and, on her second 
marriage, her husband is allowed to receive the proceeds of the 
property sold under an order of the Probate Court, his liability 
to the remainder-men is a claim against his estate which must 
be presented to his personal representative within eighteen 
months after the grant of letters, although it is not payable until 
after the death of the tenant for life. Jb. 130. 

3. Same; how taken advantage of.—The statute of non-claim, as a de- 
fense, is as available to the heirs or distributees as to the per- 
sonal representative ; and it may be taken by demurrer to a_ bill 
in equity, when the demand therein asserted is prima facie 
within the statute, and no presentation is averred, nor facts ex- 
cepting it from the statute. Jb. 130. 
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NUISANCE. See Cuancery, 3, 4. 
OFFICERS. 


1. 


Who is “‘officer of the State.’’—A special deputy, employed and au- 
thorized by the sheriff to execute a particular process, is ‘‘an 
officer of the State’? within the meaning of the statute against re- 
sisting an officer in the execution of process (Code, § 4137) ; in the 
construction of which statute, the court declines to follow the 
dictum in Kavanaugh v. The State, 41 Ala. 399. Andrews v. The 
State, 483. 


OVERRULED CASES. 


i. 


o 


oS 


~I 


© 


10. 


Boggs v. Price, 64 Ala. 514, overruled by Williamson v. Baker, 590. 

Driggers v. Cassady, 71 Ala. 529, limited and explained by Watson 
v. Kent, 602. 

Croodlett v. Hansell, 66 Ala. 151, disapproved in Loeb v. McCullough, 
533. 

Jackson v. Durr, 59 Ala, 206, overruled in effect, though not men- 
tioned, in Adams v. Wellhorn & Thornton, 489. 

Kavanaugh v. The State, 41 Ala. 399, not followed in Andrews v. 
The State, 483. 

Meyer v. Sultzbacher, 75 Ala. 423, overruled in Loeb & Bro. v. Ma- 
NAS8ES, BOO, 

Sherry v. Brown, 66 Ala. 51, explained and limited in Toenes v. 
Moog, 558. 

Steele v. Kinkle, 3 Ala. 352, disapproved and overruled in Adams v. 
Thornton & Wellhorn, 489. 

Tompkins v. Nichols, 53 Ala. 197, disapproved and overruled in Ad- 
ams v. Thornton & Wellborn, 489. 

Turner v. Kelly, 70 Ala. 85, overruled in Loeb v. McCullough, 533. 


PARTITION. 


i. 


In Probate Court; what irregularities will not invalidate sale, when 
collaterally assailed.—In decreeing a sale of property for partition, 
the Probate Court is a court of statutory and limited jurisdiction, 
and every fact necessary to sustain its jurisdiction must affirma- 
tively appear on the face of the proceedings; yet, when the pro- 
ceedings have ripened into a decree and sale, and they are col- 
laterally assailed, a liberal construction will be given to the peti- 
tion or application, by which the proceedings were initiated ; and 
if, when thus construed, its averments are sufficient to sustain 
the jurisdiction of the court, subsequent irregularities will not 
invalidate the proceedings. Whitlow v. Echols, 206. 


2. Same; what petition sufficient to sustain decree when collaterally as- 


saijed.—The petition being filed by an administrator and two 
other persons, and alleging that they are the joint owners of the 
land ‘in the following proportions of interest—the estate of said 
E. owns an undivided half interest in and to the same, and the 
said E. C. ane J. N. the remaining undivided half interest in and 
to the same’’—-this averment is sufficient (Code, § 3948), when 
the proceedings are assailed collaterally, to sustain the jurisdic- 
tion of the court to decree partition as between the decedent’s 
_estate and the other two petitioners. Jb. 206. 


3. Same.—If the petition shows on its face that there is a person in 


interest who is not named and brought in as a party, it is fatally 
defective, and the proceedings founded on it will be held void for 
want of jurisdiction, even when collaterally assailed; but, when 
the fact is shown only by evidence dehors the record, it does not 
affect the validity of the sale, so far as the interest of the parties 
named is concerned. Jb. 206. 
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4. In equity.—A court of equity has original jurisdiction to decree 
partition of lands between tenants in common; but, in the ab- 
sence of legislation, it has no jurisdiction to decree a sale of lands 
for partition, without the consent of an adult party in interest. 
Lyon v. Powell, 351. 

5. Same.—When a court of equity has assumed jurisdiction of an 
estate, and it becomes necessary to sell lands for distribution, the 
court will decree a sale, although some of the heirs are adults, if, 
under the same circumstances, a sale would be decreed by the 
Probate Court; and on the same principle, it seems, when the 
court has acquired jurisdiction to enforce a lien on the undivided 
interest of one tenantin common, and a sale of the entire land is 
necessary to a final adjustment of all existing rights and equities, 
and will injure no one, a sale may be decreed; but the question, 
not being now presented, is not decided. Jb. 351. 

6. Foreclosure of mortgage, and partition.—A mortgagee of an undi- 
vided interest in lands may not, possibly, be entitled to institute 
proceedings for a partition before fo:eclosure; but he may file a 
bill for foreclosure, and have partition decreed in the same suit. 
Ib. 341. 


PARTNERSHIP. 


1. Conveyance of partnership lands, in name of partnership, by one 
partner.—Where the legal title to lands stands in the name of a 
partnership, a deed executed by one partner, in the partnership 
name, is effectual to convey his individual interest, and operates 
by way of estoppel against him in a subsequent action against a 
sub-purchaser from his grantee. Elliott vr. Dycke, 150. 

2. Action against partnership, and against partners individually; ser- 
vice of process, and recitals as to appearance; amendment of clerical 
misprision.—In an action against a partnership by its firm name 
only, process being served on one or more of the partners, a judg- 
ment may be rendered against the partnership, which will bind 
the joint property of all the associates (Code, § 2904); but, when 
the individual partners are named as defendants, though they 
are described as doing business under the partnership name, 
judgment can only be rendered against those who are served with 
process, and a recital of the appearance of the parties will be 
construed to apply only to those who are shown to have been 
served with process; and if judgment is entered against all, the 
error will be regarded as a clerical misprision, and will be 
amended at the cost of the appellants. Ladiga Saw-Mill Co. v. 
Smith, 108. , 

3. Plea of non est factuin; when necessary.—In an action against the 
individual members of a partnership, describing them as doing 
business under the partnership name, and founded on a_ promis- 
sory note executed by one of the partners in the firm name; un- 
less the execution of the note is denied by a sworn plea (Code, 
§ 8036), it is admissible as evidence without any proof of its exe- 
cution. Jb. 108. 


PAYMENT. 


1. Application of payment.—-When a tenant, being indebted to his 
landlord for rent and advances, delivers cotton in general pay- 
ment, not directing the application of the proceeds, he loses the 
right to make a subsequent application, and the landlord may ap- 
propriate the proceeds to either portion of the debt. Aderholt v. 
Embry, 185, 

2. Same; partial payment in cotton.—A written obligation for the de- 
livery of cotton, in payment of the purchase-money for lands, does 
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not create a lien on any particular cotton; and cotton being sub- 
sequently delivered by the maker to the payee, its application is 
governed by the same rules which regulate general payments by 
a debtor to his creditor; it may be shown to have been applied, 
by agreement, to another indebtedness. Smith v. Vaughan, 201. 

3. Presumption and proof of payment.—A_ legal presumption of 

yayment does not arise from mere lapse of time, until after the 

ome of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor; yet posi- 
tive evidence of payment is not required, but it may be estab- 
lished by circumstances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as in 
this case, where the vendor, though in necessitous circumstances, 
did not file his bill to enforce a lien on the land, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years after the death of the purchaser, and showed no excuse 
for his delay. Phillips v. Adams, 225. 

4. Relevancy of evidence on issue of payment vel non.—On the issue of 
payment re/ non of a promissory note, for which the note sued on 
was pledged as collateral security, evidence as to the considera- 
tion of the note is not relevant or admissible. Wharton v. Thom- 
ason, 45. 

5. Payment and set-off; burden of proof.—When payment and set-off 
are pleaded, the burden of establishing their truth rests on the 
defendant ; and when issue is joined on these pleas, with others, a 
charge instructing the jury, if they found the evidence to be in 
equilibrium, on any or all the issues presented, their verdict must 
be for the defendant, is properly refused. Brigham & Co. v. Car- 
lisle, 243. 

6. Right of retainer by executor or administrator, and presumed extin- 
guishment of debt; at common law, and under statutes. —At common 
iaw, an executor or administrator had the right to retain for his 
own debt eut of any legal assets that came into his hands, in pre- 
ference to other creditors of equal degree; and having this right, 
when assets came into his hands, which he might apply, the law 
made the application, and his debt was regarded as extinguished. 
But this principle is modified by the statutory provisions govern- 
ing the administration and settlement of estates, which restrict 
the rights and powers of executors and administrators, forbid any 
preference among debts of equal degree, and require an order of 
court for the sale of property before it can be applied to the pay- 
ment of debts; and under these statutory provisions, if an ad- 
ministrator accounts fully for all assets that have come to his 
hands, not retaining for his own debt, nor exercising his statu- 
tory rights to procure a sale of the property, the heirs or devisees 
may set up the statute of limitations in defense of a suit to sub- 
ject the lands. Trimble v. Fariss, 260. 


PERJURY. See Criixat Law, 80, 81. 
PLEADING AND PRACTICE. 


1. Action for rent of wife’s lands; whois proper party plaintiff—When 
the rents, income and profits of the wife’s statutory estate are the 
mere incident of a suit for the recovery of the corpus, the action 
is properly brought in her name as sole plaintiff; but, when 
they are the subject of a separate suit, and accrue after marriage, 
the husband may recover them by action in his own name; and 
the fact that the lease was made by the wife dum sola does not 
affect his right of action. (Overruling Boggs v. Price, 64 Ala. 514.) 
Williamson v. Baker, 590. 
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2. Action for property conveyed by husband to wife-—A conveyance of 


property by the husband, to the wife directly, does not create in 
her any legal title, and is not available to support an action at 
law by the wife, but the action, if founded on the legal title, may 
be brought by the husband as trustee; ‘‘and when the recovery 
rests wholly on upholding and enforcing the equitable title or 
claim of the wife, resort must be had to a court of equity, which 
alone is competent to give effect to such conveyances.’”’ Loeb & 
Bro. v. Manasses, 555, 

3. Action by principal on contract of agent—When an agent makes a 
contract for the benefit of his principal, whose name is not dis- 
closed, the principal may sue on it in his own name. Bell v. Rey- 
nolds & Lee, 511. 

4. Statutory real action; who can recover in.—When several persons 
join as plaintiffs, in a statutory real action, all must recover, or 
none of them can. Whitlow v. Echols, 206, 

5, Death of one of two joint plaintiffs.—In an action on an injunction 
bond, brought by the two obligees jointly, if one of them dies 
pending the suit, it may be continued and prosecuted to judg- 
ment in the name of the survivor alone. Rosser v. Timberlake, 162. 

6. Amendment by striking out party defendart.—In an action against 
several defendants, founded on a cause of action which is joint, 
or joint and several, a discontinuance as to one who is served 
with process, or an amendment striking him ont as a party, ex- 
cept on some ground of personal defense, operates a discontinu- 
ance of the entire action. Jones v. Engelhardt, 505, 

Same.—In an action against two or more, on a joint cause of 
action, a recovery can not be had on proof of a separate contract 
made by each; but, in an action against two, if the complaint con- 
tains only the common counts, and the evidence shows a separate 
contract or liability on the part of one only, the name of the other 
may be struck out by amendment (Code, § 3156), or a discontin- 
uance entered as to him, without affecting the right to judgment 
against the first. Jhb. 505. 

8. Amendme nt bringing in new defi ndant.—Ninety days being the pe- 
riod within which a statutory action must be brought to enforce a 
mechanie’s lien (Code, § 3454), if the action is commenced 
against the husband alone, and the wife is brought in as a de- 
fendant, by amendment, after the expiration of ninety days from 
the filing of the lien, the statute is a eomplete bar in her favor. 
Seibs v. Engelhardt, 508. 

9, Complaint, in action on policy of jnsuranee.—-In an actionona policy 
of marine insurance, a complaint which fully complies with all 
the requisites of the prescribed form given in the Code (p. 704, 
Form No. 16), is suflicient on demurrer, and it is not necessary 
that it should negative matters of defense. Phanix Insurance Co. 
v. Moog, 284. 

), Complaint; joinder of counts against owner and contractor.—It is 
not a misjoinder of counts to unite both the contractor and owner 
in the complaint of a material-man to enforce his lien. The whole 
proceeding is in the nature of a bill in equity for the enforcement 

of a lien on land, and all persons interested in the matter in con- 
troversy, or in the property sought to be subjected to the lien, are 
authorized to be made parties. The question is unaffected by the 
fact that the lien is worked out by a species of subrogation in one 
case, and by personal liability in the other. Trammell v. Hud- 
mon, 222. 

. Same; action for breach of speeial contract.—To maintain an action 
for the breach of a special contract, by which a railroad company 
bound itself, in consideration of a promise by the owner of lands 


Continued. 
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to convey to ita right of way through his lands, (1st) to pay him 
a specified sum of money, (2d) to establish a station or depot at 
or near a named road-crossing, (3d) to fence the track through his 
lands, (4th) to locate the house for the section hands at or near the 
station, and (5th) to appoint him agent for said station, to con- 
tinue him as such so long as he faithfully discharged the duties 
of the agency, and to pay him a salary as agent of $30 per month, 
should the business of the station justify the same, the plaintiff 
must aver that he made application for the agency; and to sup- 
port a claim to compensation at $30 per month, he must aver that 
the business of the station justified the payment of that sum. 
Evans v. C., S. & M. Railroad Co., 341. 

Same; action against railroad company; averment of time and place. 
In an action against a railroad conpany, to recover damages for 
injuries to live stock caused by the defendant’s cars or locomo- 
tives, the complaint must allege with reasonable certainty ‘‘the 
time when sm the place where the killing or injury oeccurred”’ 
(Code, § 1711); but, where the complaint does not show that the 
injury was caused by the defendant’s cars or locomotives, the 
statute does not apply, and a complaint as at common law is suf- 
ficient. Railroad Co. v. Schafner, 567. 

Same; variance.—Under a complaint in the form prescribed for 
the non-delivery of goods by a carrier (Code, p. 703, Form No. 
13), a recovery can not be had on proof that they were de- 
livered ina damaged condition. S. & N. Ala. Railroad Co. v. 
Wilson, 587. 

Variance between affidavit and complaint, as to amount of debt.—A 
variance between the aflidavit and attachment and the complaint, 
as to the amount of the plaintiff’s debt, can probably be taken 
advantage of only by plea in abatement; and it is not available 
on error, after judgment by default. Me.Ahee v. Parker, 573. 

Demurrer; specification of causes.—When a demurrer is sustained, 
and no special causes are set out in the record, this court, acting 
on the presumption in favor of the primary court, will affirm, if 
there be any suflicient cause of demurrer; but, where special 
grounds are assigned, they alone will be considered. Sessions & 
Leary v. Boykin, 328. 

Pleading over, aster demurrer sustained; error without injury.—Atter 
judgment on demurrer, pleading over is matter of right, and is 
not a waiver of the privilege of assigning the judgment on de- 
murrer as error in the appellate court, unless the party has had 
the benefit of the demurrer on the trial of other equivalent issues 
(Code, § 3007); but, where it appears that the defendant, after 
demurrers sustained to his original pleas, had the full benefit of 
the same defense under amended pleas, the ruling on the de- 
murrers, if erroneous, is error without injury. Jnsurance Co. v. 
Moog, 284. 

Plea of fraud.—At common law, it was necessary, in a plea aver- 
ring fraud, to state the facts constituting the supposed fraud ; and 
this rule is unchanged by the statutory provision (Code, § 2987), 
that ‘‘ the plea must consist of a succinct statement of the facts 
relied on.”’ Ib. 284. 

Pleading negligence.—General averments of negligence, whether 
in a complaint or a plea, are not sufficient, unless accompanied 
with a statement of the facts from which the conclusion of negli- 
gence follows. Jhb. 284. 

Plea of fraudulent representation in procuring policy.—In an action 
on a policy of marine insurance, a plea which avers that, ‘‘ at the 
time said policy was obtained from this defendant, it was fraudu- 
lently represented to defendant that there was to be a much larger 
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quantity of goods placed on board of said vessel by said plaintiffs, 
for said voyage, than was shipped upon her by them for said 
voyage,’’ is defective on demurrer, because it does not allege the 
plaintiff’s agency or complicity in the fraudulent representation. 
Ib. 284. 

20. Plea of non est factum; when necessary.—In an action against the 
individual members of a partnership, describing them as doing 
business under the partnership name, and founded on a promis- 
sory note executed by one of the partners in the firm name; un- 
less the execution of the note is denied by a sworn plea (Code, 
§ 3036), it is admissible as evidence without any proof of its exe- 
cution, Ladiga Saw-Mill Co. v. Smith, 108. 

21. Plea of not guilty.—In ejectment, as in the statutory action in the 
nature of ejectment, the plea of not guilty is an admission of the 
defendant’s possession (Code, § 2963), and is equivalent to the 
consent rule. Swann & Billups v. Kidd, 173. 

22, Payment and set-off; burden of proof.—When payment and set-off 
are pleaded, the burden of establishing their truth rests on de- 
fendant; and when issue is joined on these pleas, with others, a 
charge instructing the jury, if they found the evidence to be in 
equilibrium, on any or all the issues presented, their verdict 
must be for the defendant, is properly refused. Brigham & Co. 
v. Carlisle, 243. 

23. Statute of frauds; when will be considered waived.—The statute of 
frauds must be specially pleaded, or it will be considered as 
waived. Ih. 243. 

24. Pleading statute as to license for retailing spirituous liquors.—When 
the action is founded on a note, which does not disclose that any 
part of the consideration is the price of such liquors, the statute 
(Code, § 1546) must be specially pleaded, and is not available 
under the plea of want of consideration, or failure of considera- 
tion; but the plea, though asserting a sale of spirituous liquors 
by retail without license, does not impose on the defendant the 
burden of proving the want of license. Rasberry v. Pulliam, 191, 

25. Misnomer.—The variance between the names Donnelly and Donly 
is not, as matter of law, sufficient to support a plea in abatement 
on the ground of misnomer. Donnelly v. The State, 453. 

26. Plea puis darrein continuance.—In an action for the breach of a 
special contract, by which a railroad company bound itself, 
among other things, to fence its track through plaintiff’s lands, if 
a fence was built by the company after suit brought, and was ac- 
cepted by plaintiff in full satisfaction of that breach, this is only 
available under a sworn plea puis darrein continuance. Evans 
v. Railroad Co., 341. 


27. Argument of couusel; discretionary power of court to interrupt.—The 
court.has a discretionary power to require all legal propositions 
to be argued to the court, and not to thegjury ; and may properly 
interrupt counsel when reading from a text-book, and state that 

, the principle announced is not correct. Harrison v. The State, 5. 


28. Reading extracts from adjudged cases to jury.—Counsel may read to 
the jury, in the presence of the court, as part of their argument, 
extracts from the published decisions of this court, when perti- 
nent to the questions involved in the case, and containing correct 
expositions of the law. Stewart v. The State, 436. 

PUBLIC LANDS. 


1. Judicial notice of.—The premises conveyed being described in a 
deed as a subdivision of a section in ‘fractional township 
twenty (20) of ‘range thirteen (13),’’ the description is suth- 
ciently certain and definite without adding the name of the 


45 
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county in which the lands lie, since the courts judicially know 
that there is but one fractional township answering the de- 
scription, and that it is situated in Randolph county. Webi v. 
Mullins, 111. 


See Raitroaps, 20, 21. 
RAILROADS. 


1. Executory contract for purchase of right of way by railroad company. 
A written agreement between a railroad company and the own- 
ers of certain town lots, through which the track of the railroad 
company had been laid without any legal proceedings to condemn 
the land; by which the company agreed to pay a specified sum 
of money, and to do certain grading and other work on the adja- 
cent lots of the owners, who, ‘in return,’’ agreed to ‘* give ”’ 
the company the right of way through the lands, vests in the 
railroad company only an equitable title, leaving the legal title 
in the owners. Hooper re Coe W. Railead Co., 213. 

2. Equitable estoppel.—A railroad company having constructed its 
road through plaintiff’s lands, without objection by him, under 
an executory contract for the purchase of the right of way, can 
not defeat an action of ejectment founded on his legal title, by 
proof of facts which would constitute an equitable estoppel. Jb. 
eis. 

3. Right of way for railroad; nature of, and how acquired.—The right 
of way for a railroad is an easement—an interest in the freehold; 
and it can only exist in grant, or by prese ription. East Ala. Rail- 
way Co. v. T.& . Rivers Railroad Co., 274. 
stoppel against purchaser of railroad; on whom binding, and to 
what extent.—The defendant corporation in this case, having ac- 
quired its possession and title to said railroad property from the 
corporation which bought from the plaintiff, is equally bound by 
the estoppel; but this estoppel only extends to the five miles of 
road between Attalla and Gadsden, which had been surveyed, 
located, cleared and graded at the time said sale and purchase 
was made. As tothat portion of the road which lies between 
**Christopher’s Cut ’’ and the Coosa river, a gap of about one 
mile, the evidence does not show that plaintiff, at the time said 
contract of sale was made, had acquired the right of way, or had 
definitely surveyed and located the road, or was in possession by 
any visible marks of ow nership ; and even if the purchasing com- 
pany were estopped from denying that it acquired this portion of 
the road under its contract of purchase from plaintiff (which is 
not decided), the estoppel would not be operative against parties 
claiming under a mortgage executed by the purchasing company 
before the contract was made, but after said company had _lo- 

cated and graded this part of the road as a portion of its own line. 
Tb. 27 4. 

5. Care and d'ligence ania of railroad companies, in matter of ma- 
chinery furnished to employees.—A railroad company is not re- 
quired to warrant the perfection of its machinery or appliances, 
nor to insure its employees against injury from boiler explosions, 
or other like accidents. It is only bound to use due care and 
diligence—that is, the care and diligence which a man of ordinary 
prudence e, engaged in a like business, would exercise for his own 
protection and the protection of his property—first to furnish a 
safe and suitable engine, and then to keep it in that condition. 
L. & N, Railroad Co. v. Allen’s Adm’r, 494. 

6. Latent defects in machinery; liability of employer for injuries to 
workman.--For injuries suffered from the explosion of an engine, 
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caused by a latent defect, which was not visible or capable of dis- 
covery by the closest inspection from within or without, and 
which was in fact not known to the railroad company or any of 
its servants, the railroad company is not liable to an action at the 
suit of a workman who is injured, unless it was guilty of negli- 
gence in failing to discover the defect. Jb. 494. 

Same; neglig« nce of fellow-workman.—The injury having occurred 
prior tothe passage of the act approved February 15th, 1885 (Sess. 
Acts 1884-5, p. 115), changing the rule as to the liability of the 
employer to one of his servants for injuries resulting from the 
negligence of other fellow-servants; the fact that a circumstance 
pointing to the defect was discovered, a few hours before the ex- 
plosion, by other workmen, who failed to report it, would not 
render the company (or employer liable. Jhb. 494. 

New inve ntions for machine ‘Y; railroad COMpPany not Lound to adopt. 
A railroad company is not required, by its duty to its employees 
and servants, to adopt every new invention or appliance which 
may be useful in its business, and which may serve to diminish 
the risks to life, limb or property incident to its service ; it is suf- 
ficient to adopt such as are ordinarily used by prudently con- 
ducted roads, engaged in like business, and surrounded by like 
circumstances. Jhb, 494. 

Tests of boilers by steam and hydraulic pressure.—The application 
of the steam test for boilers being shown to be neither practicable 
nor generally approved, on account of its danger; and the hy- 
draulie test, as shown by the evidence, being extraordinary and 
rarely used, except when engines are first put in use, or fail to 
work well, or when they are overhauled periodically ; the failure 
of the railroad company to have either or both of these tests ap- 
plied to the defective boiler, does not authorize the imputation of 
negligence. Jhb. 494. 

Same.—Nor can negligence be imputed to the railroad company, 
on account of the failure to apply the hydraulic test to the engine, 
when it was last overhauled at the shops, about ten months be- 
fore the explosion, when the evidence shows that the defect had 
only existed from two to six months. Jhb. 474. 

Burden of proof as to negligence.—In an action against a railroad 
company by one of its employees or servants, to recover damages 
for injuries caused by the explosion of an engine, the onus of 
proving negligence is on the plaintiff, and it is not enough to 
prove the fact of injury from the explosion; but the rule is dif- 
ferent when the action is brought by a passenger. Jb. 494. 

Action against, for injuries to stock; averment of time and place.—In 
an action against a railroad company, to recover damages for in- 
juries to live stock caused by the defendant’s cars or locomotives, 
the complaint must allege with reasonable certainty ‘* the time 
when and the place where the killing or injury occurred ’’ (Code, 
§ 1711); but, where the complaint does not show that the injury 
was caused by the defendant’s cars or locomotives, the statute 
does not apply, and a complaint as at common law is sufficient. 
S.& N. Ala. Railroad Co v. Schafner, 567. 

Demand ; when unnecessary.—A demand and refusal being only a 
method of proving a default, and the law not requiring a use ‘less 
thing, an action may be maintained against a carrier for the 
loss of goods, without proof of a demand at the place of destina- 
tion, when the evidence shows that the goods never reached that 
place, 4 & N, Railroad C'o. v. Mi yer, 597 

Liability as carrier for goods cons-gned beyond terminus of route. 
When acommon earrier receives goods consigned to a place be- 
yond the terminus of his own line, and does not limit his liability 
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by express contract, he assumes the duty and obligation to de- 
liver them safely at the place of destination, and is liable for a 
loss occurring on any part of the route. Jb. 497, 

Same ; limitation of liability by express stipulation.—The carrier 
may, by express contract, limit his liability to losses or damage 
oceurring on his own route; but such limitation must be shown 
to have been brought to the notice of the consignor, and to have 
been accepted by or acquiesced in by him. Jb. 597. 

Same.—lf the consignor, contemporaneously with the delivery of 
the goods to the carrier, receives a bill of lading limiting the 
liability of the carrier to losses occurring on his own route, ‘* pos- 
sibly he would be conclusively presumed to have read it, >and 
to have acquiesced in it;’’? but this principle does not apply, 
where it is shown that the carrier, receiving the freight for the 
entire route, made out a bill of lading, which, being incomplete 
as to the amount of the charges, was not delivered to the con- 
signor at the time, but was afterwards forwarded to him by mail 
at the place of destination. Jb. 597. 

Liability of carrier for goods ecrried at “owner's risk.’”,—When_ loss 
or damage to goods occurs while they are in the custody of the 
carrier, though carried at ‘‘owner’s risk,’’ the carrier must make 
at least a prima facie showing that it was not caused by his neg- 
gence. S. & N. Railroad Co. v. Wilson, 587. 

Implied admission of injury, by failure to deny.—When compensa- 
tion is demanded of a railroad company for damages to goods 
transported, and the demand is refused on the ground that the 
goods were carried at the ‘‘owner’s risk ;’’ this is a circumstance 
from which the jury may infer a waiver of all other grounds of 
defense, and an admission that the goods were damaged while in 
possession of the carrier. Jb. 587. 

Variance; loss of goods, and damage.—Under a complaint in the 
form prescribed for the non-delivery of goods by a carrier (Code, 
p. 703, Form No. 13), a recovery can not be had on proof that 
they were delivered in a damaged condition. Jb. 587. 

Title of purchaser to lands acquired from railroad company, under 
provisions of Debt Settlement Act.—Under the 19th section of the 
act approved February 23d, 1876, commonly called the Debt Set- 
tlement Act, such lands as ‘‘ had been sold by said railroad com- 
pany [Alabama & Chattanooga] under the authority reserved to 
it by the act of February 11th, 1870,’ were excepted from the op- 
eration of the deed to Swann & Billups as trustees, and ‘‘ the 
titles of all bona fide purchasers of any portions of said lands ac- 
quired under said authority ’’ were confirmed; but the act does 
not create any new title, nor confer a legal title on a purchaser 
from one who, without authority, assumed to act as agent of the 
railroad company, although he may invoke an equitable estoppel 
against the corporation from its knowledge and presumed ratifi- 
‘ation of the acts of such agent. Standifer v. Swann & Billups, 
88. 

Sale of lands by railroad company under act approved February 11, 
1870.—Under the provisions of the act approved February 11th, 
1870, ‘‘to loan the credit of the State to the Alabama & Chatta- 
nooga Railroad Company for the pnrpose of expediting the con- 
struction of the railroad of said company ”’ (Sess. Acts 1869-70, 
pp. 89-92), the right was reserved to the railroad company to 
sell any part of the lands in accordance with the terms of the 
grant by Congress, but with the proviso added, that ‘the pro- 
ceeds of said sales shall be appropriated to the payment of the 
first mortgage bonds of said company ’”’ (§ 1); and by force of 
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this proviso, a conveyance by the corporation to its attorney, in 
payment of fees for professional services rendered, would convey 
no title, he being chargeable with notice of the trust. Jb. 88. 


RECEIVER. See Cuancery, 20, 21. 


REFUSING TO TESTIFY BEFORE GRAND JURY. See Crimrmar 
Law, 67. 


REMAINDERS. 


1. Bequest for life, with remainder over; rights of respective parties, and 
how enforced.—When property in which one person has an estate 
for life, with remainder over, is sold under an order of the Pro- 
bate Court, that court should not suffer the proceeds of sale to go 
into the hands of the tenant for life, but he should be left to seek 
redress in a court of equity, where he would be required to exe- 
cute a suitable bond for the protection of the remainder-men; 
yet, if he is allowed to receive and use the money without objec- 
tion, and it can not be traced into any particular property pur- 
chased by him, the remainder-men may assert in equity a pecun- 
iary demand against his estate. Farris v. Stoutz, 120. 

2. Rights of life-tenant and remainder-men in trust funds.—When mon- 
eysare bequeathed in trust, to be invested by the trustees in good 
stocks, or in loans secured by bond and mortgage, the income to 
be paid to the testator’s two daughters during life, with remain- 
der to their children, if any, and remainder over in default of 
children, it is the duty of the trustees to preserve the principal 
of the trust fund for the benefit of the remainder-men, paying the 
interest only to the tenants for life; and any surplus of accruing 
interest during the minority of the tenants for life, in excess of 
their maintenance and education, becoming a part of the princi- 
pal, should be preserved in the same way. Milhous v. Dunham, 
48, 

RETAILING SPIRITUOUS LIQUORS. See Criiat Law, 88-93; 
LICENSE. 


RIPARIAN RIGHTS. See Cnancery, 3, 4. 
SEARCH-WARRANT. 


1. Affidavit for search-warrant.—An aflidavit for a search-warrant, 
which states that the person making it ‘‘ has lost seed-cotton, 
taken from off his farm, and he thinks it has been carried to the 
pens of M., P. and 8. on C.’s farm, and that he has some small 
pieces of paper in the cotton with the figure 5 on them,’ does 
not show a statutory ground for issuing the writ (Code, §§ 4006- 
07); and if the warrant, following the aflidavit, states only the 
same facts, it is void on its face, and the officer executing it is a 
trespasser. Counts v. Harlan, 551. 

2. Forthcoming bond for property.—In executing a search-warrant, the 
officer is required to take possession of the property therein 
described, and to carry it before the magistrate who issued the 
writ (Code §§ 4005-21); and he has no authority to leave it with 
the person in whose possession it is found, taking a forthcoming 
bond for it. Jb. 451, 


SET-OFF. 

l. Against witness-certificate.—A_ witness-certificate, not being com- 
mercial paper, is subject in the hand of an assignee, when trans- 
ferred after maturity, to a set-off which was available against the 
Witness himself. Campbell & Wright v. Conner, #11. 
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Same..—Witness fees in a civil suit, being taxed as costs, are 
merged in the judgment, and may be collected under execution 
for the benefit of the witness (Code, § 3140); and a cross demand 
which the party summoning the witness may have against him, 
not being available as a set-off in the action at law, may be estab- 
lished as a set-off in equity, on proof of the witness’ insolvency 
when the claim accrued. Jhb. 277. 

Atlaw,or in equitu; what demands are available. —At law, adebt due 
from the plaintiff, to the defendant as administrator, is not avail- 
able as a set-off against an individual debt, the debts not being 
due in the same right; nor is it available as a set-off in equity, if 
the plaintiff is solvent and svi juris, so that a personal judgment 
against him would be effective; but, if the plaintiff is insolvent, 
ora married woman, against whom a personal judgment can not 
be rendered, a court of equity will set off the two demands 
against each other. Farris & MeCurdy v. Houston, 259. 

Burden of proof.—When payment and set-off are pleaded, the bur- 
den of establishing their truth rests on defendant; and when 
issue is joined on these pleas, with others, a charge instructing 
the jury, if they found the evidence to be in equilibrium, on any 
or all the issues presented, their verdict must be for the defend- 
ant, is properly refused. Brigham & Co. v. Carlisle, 243. 


SHERIFF. 
:. 


Deputy is “officer of the State.’—A special deputy, employed and 
authorized by the sheriff to execute a particular process, is ‘fan 
officer of the State’? within the meaning of the statute against re- 
sisting an ofticer in the execution of process (Code, § 4137); in 
the construction of which statute, the court declines to follow the 
dictum in Kavanaugh v. The State, 41 Ala. 399. Andrews v. The 
State, 483. 


SOLICITOR. 


1. Appotntinent of deputu.—Under the statute authorizing the appoint- 


» 
> 


_ 


~ 


ment of a ‘competent attorney to act in the solicitor’s place,” 
when that officer is absent, or disqualified to aet (Code, § 775; 
Sess. Acts 1878-9, p. 42), the appointment must be made by the 
court while in session, and must be entered of record; and it can 
only be proved by the record. Joyner v. The State, 448. 

Solicitor’s signature to indictinent.—The legal evidence of the verity 
of an indictment is its return as a true bill by the grand jury, as 
shown by the signature of the foreman; and the signature of the 
solicitor is not essential to its validity. Jb. 448. 

Same.—An indictment will not be struck from the files because it 
is not signed by the solicitor, his signature not being essential to 
its validity. Cross v. The State, 430. 

Deputy-solicitor’ s appearance before grand jury, and signature to in- 
dictment.—-An indictment will not be struck from the files, on 
motion, because it was drafted by the deputy-solicitor, nor be- 
cause he appeared before the grand jury during their investiga- 
tion of the case. Th. 430, 

Evidence before grand jury; legality and sufliciency of.—An indict- 
ment will be quashed, on motion, when it is shown that the wit- 
ness before the grand jury, on whose testimony it was found, was 
sworn by a person who was acting as special solicitor, and whose 
appointment was void. Joyner vr. The State, 448. 


STALE DEMANDS, See Cuancery, 34. 
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1. Repeal by implication.—The repeal of statutes by implication is not 
favored, but is only allowed when the two statutes are in irre- 
concilable conflict, and a reasonable field for the operation of 
each can not be found; and if effect can be given to a part of the 
old statute, without violating any of the provisions of the new, 
the repeal is only partial. Abernathy v. The State, 411. 

Effect of statutes on pending suits.—Jurisdiction is generally deter- 
mined by the status of the law and facts as they exist when the 
suit was instituted; and it may admit of doubt, whether an in- 
junction, rightful in all respects when issued, should be defeated 
by a statute subsequently enacted, giving a remedy at law. Far- 
ris & McCurdy v. Houston, 250. 

Statutory provisions as to form and requisites of deed.—The statute 
dispensing with the necessity of a seal, and giving effect to in- 
struments in writing according to the intention of the grantor 
(Code, § 2948), being remedial, must be liberally construed, in 
order to suppress the mischief intended to be remedied, and to 
effectuate the purpose and intent of the law-makers; but, being 
also in modification of the common law, its operation will not be 
extended by construction. Webb v. Mullins, 111. 


SUBSTITUTION OF LOST RECORDS. 


to 


wy 


1. Statutory provisions.—The statutory provisions authorizing the 
substitution of the record of any judgment or judicial pro- 
ceeding which has been lost or destroved (Code §§ 655- 
58), are cumulative to the inherent power which the court pos- 
sesses by virtue of its original and plenary jurisdiction. -Ward v. 
The State, 455, 

2. Record copies and evidence.—It is not necessary that the notice 
ot the motion shall state the evidence which will be offered, 
but the substitution may be made upon the best evidence that 
ean be adduced, if satisfactory to the court; and when copies of 
the lost record and proceedings are attached to the notice, verified 
by the affidavit of the clerk, and oral evidence in addition is of- 
fered, which is not set out, this must be held to be satisfactory 
and sutlicient to authorize the substitution. Jb. 455. 

3. Same; sufficiency of original judgqment.—On motion to substitute 
the lost record of the conviction and proceedings in a criminal 
case, no question can arise as to the sufliciency of the proceedings 
to sustain the original judgment. Jb. 455. 


SUNDAY. 
1. Verdict on Sunday.—A verdict may be received on Sunday, and 


judgment be entered on it on the nextday. Chamblee v. The 
State, 466. 


SUPERSEDEAS. See Bonps, 4, 5, 8. 
TAX-COLLECTOR. 


1. Official bond; liability under statutory provisions.—The statutory 
provisions prescribing the duties of tax-cecllectors, requiring them 
to pay into the treasury the moneys collected as taxes in funds of 
the same character as received, and prohibiting their use or con- 
version of the moneys collected (Code, §§ 414, 508, 4265, 4275), 
are not reconcilable with the theory that the collector is a debtor, 
and liable absolutely for the public moneys collected, and show 
that he occupies a relation analogous to that of bailee; yet not 
of an ordinary bailee for hire, but, on considerations of public 
policy, charged with the highest degree of care and diligence— 
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such as a very cautious and prudent man exercises in respect to 
the most important matters. The State v. Houston, 576. 


2. Same; loss by robbery.—li the collector, having exercised the high- 


est degree of care, diligence and vigilane e to prevent loss, is 
robbed of the public moneys by irresistible force, which he could 
not have foreseen or guarded against, this constitutes a good de- 
fense to an action on his official bond; but, if the money of which 
he was robbed was not the same money which he had collected, 
or if he had committed an official default by his failure to pay the 
money into the treasury as by law required, such robbery would 
be no defense. Jb. 576. 


3. Same; monthly payments into treasury, and excuse for not making. 


In requiring the tax-collector to make monthly payments into the 
treasury, it is not contemplated that he shall carry it to the capi- 
tal in person; hence, his personal illness, disabling him to travel, 
does not excuse his default, unless he was thereby prevented 
from providing for the safe transmission of the money. Jb. 576. 


4. Same; making payments to county superintendent.—lt is the duty of 


the tax-collector, having to pay a warrant to the county superin- 
tendent, either to carry or to send the money to the county-site, 
where the superintendent kept his office; but, if he carried more 
than the sum necessary to pay the warrant, he would be guilty of 
negligence. Jb. 576. 


33. Declarations of party as evidence for hin.—The declarations of the tax- 


collector, detailing the circumstances of his robbery, not consti- 
tuting a part of the res gestz, are not competent evidence for him 
and his sureties, when sued on his official bond. Jb. 576 


TAXES. 


1. Sale of lands for unpaid taxes; jurisdiction of court.—Under the 


» 


statute approved February 12th, 1879, providing for the sale of 

lands for dellncenel taxes (Sess. Acts 1878-9, p. 1), the powers 

conferred on the Probate Court are special and limited; and to 

sustain a decree of sale, the record must affirmatively show juris- 

diction, both of the subject-matter and of the person.—Carlisle 
Watts, 486. 


Same; notice.—The statute requires that notice, the form of which 


is prescribed, must be served upon the owner, his agent or rep- 
resentative, or left at his residence; or, if the owner is unknown, 
oris a non-resident, must be given by publication; and such 
notice is preliminary and essential to the jurisdiction of the per- 
son. Th. 486. 


3. Same; notice to decedent’s estate.—After the death of the owner, the 


4. 


notice must be given to his heirs, or to his personal representa- 
tive; and a notice addressed to his estate, and left at his former 
residence, confers no jurisdiction to order a sale, when it is 
shown that he had died many years before, that his estate had 
been finally settled and distributed, and that the lands were, at 
the time of the assessment, in the possession of purchasers from 
his heirs. Jb. 486. 


Acts of Feb. 12th and 13th, 1879, relating to sale of land for de- 


linquent taxes.—The act approved February 13th, 1879, entitled 
**An act relating to land sold for payment of taxes,’’ being of later 
date than the act approved February 12th, entitled “An act to 
provide for the sale of land and other real estate for de ‘linquent 
taxes, and the redemption thereof’’ (Sess, Acts 1878-9, pp. 3-8, 
8-1), necessarily supersedes and repeals it, so far as there is any 
conflict between the two. Watsonv. Kent, 602. 


5. Same; conclusiveness of judgment ordering sale.—Under the said 


statute of February 12th, 1879, as construed in Driggers v. Cassady 
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(71 Ala. 529), where lands have been judicially condemned to the 

yayment of taxes by a judgment of the Probate Court rendered 
in conformity to the provisions of the statute, the record prima 
—_ showing jurisdiction, such judgment is conclusive on the 

tax-payer, as a general rule, and can not be impeached on any 
ground which w ould have been a good defense against its rendi- 
tion; but, under the later statute, ‘the tax- -payer may, notwith- 
standing ‘the judgment, show th: ut the taxes had been paid. 
Ib. 602 

6. Sale of pro perty under decree in chancery; lien for 1 municipal taxes. 
When lands are sold, under a decree in chancery, subject to all 
liens and incumbrances held by persons who are not parties to 
the suit, a lien for municipal taxes assessed and unpaid is not 
affected by the sale, and payment thereof can not be claimed out 
of the proceeds of sale. The State v. Vincent, 233. 

7. Sale under execution; payment of taxes out of proceeds.—On a sale of 
property under execution, the sheriff is required to pay the tax- 
collector of the county, out of the proceeds of the sale, all the 
taxes due to the State or county (Code § — ; but the statute has 
no application to municipal taxes. Jb. 233, 


TRIAL OF RIGHT OF PROPERTY. 








1. Who may maintain statutory claim suit—When an attachment 

or execution against the husband is levied on personal prop- 
erty which he has conveyed directly to the wife, he can not 
maintain a statutory claim suit for it in his own name as trustee 
for her. (‘‘The expression in Meyer v. Sultzbacher, 75 Ala. 423, 
was not necessary to the decision of the case, and can not be 
ee as having established a rule of practice.’’) Loeb & 
Bro. Manasses, 558. 
Affidav it and bond of claimant.—In a statutory claim suit, whether 
commenced before a justice of the peace or in the C ireuit Court, 
the affidavit and bond required of the claimant are jurisdictional, 
and can not be dispensed with by consent of parties, express or 
implied. Mobile Life Insurance Co. v. Teague, 147. 

3. Same; judgment against claimant, on withdrawal of claim.—The 
claimant having made neither aflidavit nor bond in the justice’s 
court, and having failed to give any bond in the Circuit Court, to 
which the ease was removed by appeal, and having withdrawn 
his claim, by consent of the court; the court has no jurisdiction 
to render judgment against him for the value of the property, nor 
any other judgment, except, perhaps, for costs. Jb. 147. 

4. Form of judgment, on verdict for plaintiff ; amendment of judgment. 
On the trial of a statutory claim suit, the issue being found in fa- 
vor of the plaintiff in execution, the judgment should be, not that 
he recover the property or its assessed value, but that the prop- 
erty is subject to the execution; but this, being a clerical mis- 
prision, and amendable in the court be low, will be corrected by 
this court at the costs of the appellant. Parker v. W imberly, 64. 

5. Forfeited claim bond; surrender of part of property.—On a statutory 
trial of the right of property in and to a stock of goods, on which 
an execution was levied, verdict and judgment “being rendered 
against the claimant, if only a part of the goods are surrendered 
to the sheriff, the condition of the claim bond is forfeited, and it 
is the duty of the sheriff to return it forfeited (Code, §3344) ; and 
the forfeited bond becomes a statutory judgment against the obli- 
gors, for the amount of the original judgment, with interest there- 
on, not exceeding the value of the goods as assessed by the j jury. 
Munter v. Leinkauff & Strauss, 546. 
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6. Same; surrender of goods after expiration of thirty days.—If, after 


= 
i. 


the expiration of thirty days, some of the goods are restored to 
the sheriff, and other goods of like kind in lieu of the residue, 
and are sold by him, notwithstanding the return of the bond for- 
feited, the amount realized by the sale is a payment and dis- 
charge, pro tanto, of the liability of the obligors, and available on 
motion for a supersedeas of the statutory execution against them. 
Th. 5. 46. 


Same; claim of exemption to surrendered goods, or proceeds of sale. 


The plaintiff may rebut or reduce the claim to a credit for the 
proceeds of the goods so surrendered and sold, by showing that 
one of the defendants in the judgment has successfully asserted 
a claim of exemption to a part of the goods embraced in the 
levy; but, if the claim of exemption is interposed before the for- 
feiture, and successfully maintained, this would, pro tanto, exon- 
erate the obligors. Jb. 546. 


TROVER. 


1. 


When mortgagee may maintain action.—When the mortgagor, being 
in possession before default, and having the right of posses- 
sion under the terms of the mortgage, sells the entire property 
to another, who has notice, either actual or constructive, of the 
mortgage, the purchaser acquires only the interest of the mort- 
gagor, and holds subject to the mortgage; but the mortgagee, 
while he may maintain a bill in equity to prevent a threatened 
removal of the property, or a special action on the case for the 
injury to his lien, can not maintain an action of trover before de- 
fault, not having the right of possession until then. Heflin & 
Phillips v. Slay, 180, 


TRUSTS. 


1. Loan of trust funds, secured by mortgage, not changing character of 


» 


3. 


Junds.—A loan of trust fands by a testamentary trustee, secured 
by mortgage on lands, does not change the character of the funds, 
nor.constitute an investment in realestate: the debts are choses in 
action representing money, and are subject to the provisions of 
the trust. Milhous +. Dunham, 48. 

Misapplication of trust funds by trustee; notice to person dealing with 
him.—When trust funds are misapplied by a trustee, the person 
dealing with him having knowledge of the character of the funds, 
the latter can assert no rights under the transaction, as against 
the beneficiaries of the trust ; and if he was —_ acting in a fidu- 
ciary character, as guardian for an infant ward, his w ard is also 
chargeable with notice, and can claim no bene fit under the trans- 
action, nor enforce it against the beneficiaries of the trust. Jb. 48. 

Purchase of lands hy husband, in name of wife; right of children to 
enforce conreyance.—-When the husband purchases lands for the 
benefit of his wife, taking the obligation of the vendor to make 
title to her, though paying the purchase-money with his own 
funds; and, after paying the purchase-money, deposits the writ- 
ten obligation with the vendor, as security for a new loan to him- 
self; the wife (and after her death her children) may compel a 
conveyance of the legal title by the vendor. Morris ev. Hanson, 
P30, 


- VENDOR AND PURCHASER. 


Exvecutory contract for purchase of right of way by railroad company. 
A written agreement between a railroad company and the owners 
of certain town lots, through which the track ef the railroad had 


- 
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been laid without any legal proceedihgs to condemn the land; 
by which the company agreed to pay a specified sum of money, 
and to do certain grading and other work on the adjacent lots of 
the owners, who, ‘‘in return,’’ agreed to “ give’’ the company 
the right of way through the lands, vests in the railroad company 
only an equitable title, leaving the legal title in the owners. 
Hooper eC. & W. Railway Co., £13; 

When title passes by delivery.—On a contract for the sale of chattels, 
when there is an agreement that they shall be counted, weighed, 
measured, or separated from a larger bulk, before dominion over 
them is turned over to the purchaser, the sale is not complete, 
and the title does not pass, until the count, weighing, measure- 
ment, or separation takes place; but a sale may be complete 
without these formalities, and even without an agreement as to 
the price, when such is the understanding or agreement of the 
parties, and it is consummated by delivery. Aderholt v. Em- 
bry, ISS, 

3. Fraud in purchase of goods; burden of proof as to notice by sub- 
purchaser.—In an action of trover for the conversion of goods, 
brought by the vendor against a sub-purchaser from the original 
fraudulent purchaser, the plaintiff having proved that the latter 
obtained the goods with the fraudulent intent of not paying for 
them, the onus is on the defendant to show a purchase for value 
by himself; but he is not required to go further, and disprove 
notice of the fraud on the part of the original purchaser. Roswald 
r. Tmbs & Co., 315. 

+. Fraudule nt sale of qoods; of r to ve scind hy purchase r.—When a 
sale of goods is made with a fraudulent intent on the part of an 
insolvent debtor, the purchaser not participating in the fraud, 
and having no notice of such intent, actual or constructive, until 
after the contract is complete, he acquires a good title by his pur- 
chase, and is not required to offer to reseind on discovery of the 
fraud. Shealy & Finn v. Edwards, 176. 

5. Sale of goods by insolvent debtor to ereditor; validity as against other 
creditors.—A sale of his entire stock of goods by a failing or in- 
solvent debtor, at a fair and reasonable valuation, in absolute pay- 
ment and satisfaction of a bona fide debt, no interest or benefit 
being reserved to himself, is not fraudulent as against his other 
creditors ; and the payment of an additional sum of money by 
the purchasing creditor, the estimated difference between the 
amount of his debt and the value of the goods, does not render 
the transaction fraudulent, when it is shown that the money was 
paid under an express stipulation that it should be applied in 
payment of the debt due to another bona fide creditor, and that it 
was so applied. Rankin & Co. v. Vandiver & Co., 562. 

6. What passes under sale of ™ yoods, wares and merchandise,’’—Under 
a sale of ‘tall my stock of goods, wares, and merchandise in my 
store,’? an iron safe will pass to the purchaser, if such was the 
intention of the parties atthe time. Jb. 562. 

7. Sale and conveyance of leased premises.—An absolute conveyance 
of lands by the lessor, before the expiration of the term for which 
they are leased, the purchaser having notice of the lease, passes 
to him only the reversion, which is all the estate of the grantor; 
and the legal effect of the conveyance can not be varied by proof 
of parol agreements, prior or contemporaneous. Ala. Gold Life 
Insurance Co. v. Oliver, 158. 

8. Adrerse possession by purchaser or sub-purchaser.—When a_pur- 
chaser of land, under an executory contract, is let into possession, 
not having paid the purchase-money, nor received a conveyance, 
his possession becomes adverse when he pays the purchase- 
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money, and not before; but, if he sells and conveys toa third 
person, who pays the stipulated price, and is placed in possession, 
the possession of such sub-purchaser is adverse to the original 
vendor, and will ripen into a title under the statute of limitations, 
although the first purchaser never paid the purchase-money, and 
never acquired any title. Beard v. Ryan, 37. 


9. Vendor's lien; partial payment in cotton.—A written obligation for 


the delivery of cotton, in payment of the purchase-money for 
lands, does not create a lien on any particular cotton ; and cotton 
being subsequently delivered by the maker to the payee, its ap- 
plication is governed by the same rules which regulate general 
—— by a debtor to his creditor; it may be shown to have 
wen applied, by agreement, to another indebtedness. Smith v. 
Vaughan, 201. 


10. Waiver of vendor's lien.—On a sale of lands, the purchaser having 


executed and delivered his two notes for the agreed price, and 
re-sold one-half of the land at an increased price, he and the sub- 
purchaser executed and delivered to the vendor their joint note, 
payable on the same day the last of the original purchaser’s notes 
matured; and the vendor thereupon executed and delivered to 
each of them a deed for one-half of the land, and a receipt for 
their joint note, reciting therein that it was held as collateral 
security for the original notes, which were retained by him, and 
was to be sold by him, if default should be made in their pay- 
ment, and the money applied to their payment and satisfaction, 
the balance, if any, to be paid over to the purchaser; and all 
these papers were dated and executed on the same day. eld, 
that these facts showed a waiver of the vendor’s lien. Carroll v. 
Shapard, 358. 


11. Vendor’s lien; when stale demand.—A vendor’s lien on land, when 


no conveyance to the purchaser is executed, does not become a 
stale demand until the lapse of twenty years after the sale. Phil- 
lips v. Adams, 225. 


12. Same; presumption and proof of payment.—A legal presumption of 


yayment does not arise from mere lapse of time, until after the 
noes of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor; yet posi- 
tive evidence of payment is not required, but it may be estab- 
lished by circumstances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as in 
this case, where the vendor, though in necessitous circumstances, 
did not file his bill to enforce a lien on the iand, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years after the death of the purchaser, and showed no excuse 
for his delay. Phillips v. Adams, 225. 


13. Vendor's lien on land purchased by married woman; agreement to erect 


buildings as part consideration.—On a purchase ot lands by a 
married woman, ihe vendor retaining the legal title, and execut- 
ing toher a bond conditioned to make title on payment of the 
agreed sum in money, and the erection of certain designated im- 
provements on the land; the recited consideration being the 
money agreed to be paid, ‘‘and the further consideration and 
agreement ’’ to erect the buildings; such agreement to erect the 
buildings, whether oral or written, imposes no personal liability 
on her, and creates no lien for its performance ; and while a court 
of equity will charge the land with the payment of the purchase- 
money, as stipulated, the vendor’s only remedy for the failure to 
erect the buildings is a refusal to execute a conveyance until they 
have been erected, McDonald v. Elyton Land Co., 382, 
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14. Same; acceptance of note for additional sum, in lieu of agreement to 
erect buildings.—In such case, the purchaser not having the money 
to complete the erection of the specified building, and desiring to 
obtain money by a mortgage on the property, which she could 
not do until she had an unincumbered title; if the vendor there- 
upon accepts her note for an additional sum of money, in lieu of 
the agreement to erect the buildings, or in satisfaction of its 
breach, and executes a conveyance to her, the new note does not 
constitute a lien or charge on the land. Jb. 382. 

15. Same; new note signed by husband, without authority of wife-—Such 
new contract being made by the husband, without the authority 
of the wife, and her name signed by him to the note jointly with 
his own, the contract and the note are nullities as to her, and no 
lien or trust on the land arises by implication of law. Th. 382. 

When mortgagee is purchaser for value, and entitled to protection. 
Whena mortgage is given to secure an antecedent debt which is 
extended, and another debt contemporaneously contracted, the 
mortgagee is a purchaser for value; and he is entitled, as a bona 
fide purchaser, to protection against any trust or fraud on the part 
of the mortgagor in the acquisition of the mortgaged lands, of 
which he had no actual notice, nor knowledge of facts sufficient 
to charge him with constructive notice. Whitfield v. Riddle, 99. 

Constructive notice, as implied from recitals of deed —Where the 
mortgagor’s deed from his vendor shows that the legal title to the 
lands is in the heirs of the decedent, from whose administrator 
said vendor purchased, and that a part of the purchase-money is 
still unpaid, the mortgagee is chargeable with notice of the heirs’ 
right to enforce a lien on the land, and can not claim protection 
against them ; but these recitals would not charge him with no- 
tice of any fraud in the transaction between the mortgagor and 
his vendor by which the lands were acquired. Jb. 99. 

18. Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a pur- 
chaser from one of the parties after the termination of the suit. 
Ib. 99. 

19. Constructive notice, as implied from records and papers in matters of 
insolvent estate.—The mortgagor having been bound as surety on 
his vendor’s notes for the purchase-money, and, on his subse- 
quent purchase of the lands, assuming the payment of these 
notes, but afterwards filing the paid notes as claims against the 
insolvent estate of his deceased vendor; the records and papers 
relating to that estate, showing no controversy or proceeding of 
any kind in reference to the land, do not charge the mortgagee 
with constructive notice of any fraud on the part of the mortga- 
gor as against the creditors of the insolvent estate. Jb. 99. 

20. Sub-purchase with notice, from mortgagee without notice.—When a 
mortgagee occupies the position of a bona fide purchaser for value 
without notice, a purchaser at a sale under the mortgage is 
equally entitled to protection, notwithstanding public notice of 
an adverse claim is given at the sale. Jb. 99. 


VENUE. See Criminat Law, 30. 


_ 
a 


17 


VERDICT. See Criixat Law, 103, 104; Esectrenr, 9. 
WITNESS. 


1. Competency of party as witness, in action by or against administra- 
tor, as to transactions with, or statements by decedent.—Where the 
administrator of the deceased wife is a party defendant to a suit 
between the children of the deceased husband, relating to prop- 
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erty which is claimed as belonging to the estate of each, one of 
the plaintiffs is not competent to testify as a witness to any trans- 
action with, or statement by the deceased wife (Code, § 3058), 
unless called to testify by the opposite party. Skinner v. Chap- 
man, 376, 

Same.—On application for an order to sell lands, by the administra- 
tor of an insolvent estate, the decedent’s occupation of the lands 
may be proved by the testimony of the personal representative 
who makes the application for the sale, such evidence not falling 
within the prohibition of the statute (Code, § 3058) as to trans- 
actions with and statements by a deceased person, whose estate 
is interested in the result of the suit. Meadows v. Meadows, 240. 

Husband and wife as witnesses for each other.—On principles of 
publie policy, the wife is not a competent witness for her husband, 
when on trial in a criminal prosecution, although the defendant 
is now allowed to testify for himself. Donnelly v. The State, 450. 

Same.—Under an indictment against two persons for living to- 
gether in adultery (Code, § 4184), the husband of the woman is 
not a.competent witness for the man, when both are on trial to- 
gether under the plea of not guilty. Birge v. The State, 435. 

Same; as witnesses against each other.—On principles of public 
policy, all communications between husband and wife which 
do not upon their face appear to be public, or intended to 
be so, are shielded from public scrutiny as evidence, and neither 
‘an testify as to such communications when the interests of the 
other are involved; and in criminal cases, the subsequent disso- 
lution of the marriage relation, by decree of divorce, does not af- 
fect the principle, nor remove the incompetency. Owen v. The 
State, 425. 

To what witness may testify.—A witness may testify to a person’s 
appearance, as ‘‘ He looked excited ;’’ but not to the impression 
made on his own mind, as ‘‘ He impressed me with the belief 
that his robbery was real.’’ The State v. Houston, 576. 

Same.—A witness can not be allowed to testify that one of the 
parties to a difficulty, in stopping the defendant a few nights be- 
fore the difficulty, did so with the intention of provoking a 
difficulty. Harrison v. The State, 3. 

Statements of defe ndant as witness.—The defendant, testifving asa 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘ was in a fright,’? when he 
crossed the street just before the difficulty; or, that he ‘‘ did not 
come to town that morning with any purpose to engage in a diffi- 
culty, or to get into trouble with any of the W.’s,’’ the family of 
the deceased ; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunicated, Stewart v. The State, 436, 

Same.—In making his statement to the jury, as authorized by the 
statute (Acts 1882-3, pp. 3-4), the defendant may state the fact 
that he had had a previous difficulty with one of the parties en- 
gaged in the fatal rencounter, and the general nature of that difli- 
culty, as trivial or grave; but he can not state the details or par- 
ticulars of it, and he may be interrupted by the court when 
attempting to state them. JZarrison v. The Slate, 5. 

Examination of defendant as witness.—Where several persons are 
jointly indicted and tried, and each avails himself of the statutory 
privilege of testifying as a witness (Sess. Act 1884-5, p. 139), he 
thereby becomes subject to examination and cross-examination 
as any other witness; and each has the right to examine the 
others in his own behalf. Harris v. The State, 482. 
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11. Same; cross-examination.—When the defendant in a criminal case 
avails himself of the statutory privilege of testifying as a witness 
(Sess. Acts 1884-5, p. 189), he subjects himself to the test of 
cross-examination as to any matter connected with the transac- 
tion, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory state- 
ments on other occasions; but he can not be cross-examined, 
against his objection, as to his connection with, or commission 
of other offenses, or matters which would unduly prejueice him 
in the minds of the jury,—as by asking whether he did not ‘‘be- 
long to the Jesse James gang.”" Clarke v. The State, 474. 

12. Examination of witness testifying as to character.—A witness, when 
called to testify to character, must testify to the person’s reputa- 
tion in the community, and not to particular facts or rumors af- 
fecting his reputation; but, on cross-examuination, a greater lati- 
tude as to details is allowed, and he may be asked what he had 
heard other persons say, or what he had himself said,.at a par- 
ticular time and place, as to matters affecting the character of the 
person inquired about. Jackson v. The State, 471. 

13. Competency of witness to testify as to character.—When a witness 
states that he knew the character of the deceased, or other per- 
son inquired about, ‘tin the upper portion of the neighborhood 
in which he lived, but not in the lower portion,’’ this does not af- 
fect his competency, but goes only to the weight or sufficiency of 
his testimony. Jb. 471. 

14. Impeaching witness.—The credibility of a witness can not be im- 
peached by proof of the declarations of third persons, not made 
in his presence. Clarke v. The State, 474. 

15. Impeaching witness by former deposition.—When a witness is cross- 
examined as to former statements made by him in a deposition, 
with a view to impeaching him, and it is shown that he can not 
read, the deposition may be read to him, or the parts thereof as 
to which he is interrogated. Phenix Insurance Co. v. Moog, 284. 

16. Same.—In impeaching a witness by proof of former contradictory 
statements, which he denies, qualifies, or explains, the impeach- 
ing Witness may be asked whether he did not use the particular 
words imputed to him, or may be asked generally to state the 
conversation as it occurred; and if there is any material or sub- 
stantial discrepancy between the statements of the two wit- 
nesses, the testimony of the impeaching witness can not be ex- 
cluded. Ib. 284. 

17. Re-calling witness; what is revisable.—A witness may be re-called, 
and re-examined as to the same matters concerning which he has 
already testified; but this is diseretionary with the primary 
court, and its allowance or refusal is not revisable on error or 
appeal. Jb. 284. 

18. Objection to question and answer.—When a question is propounded 
to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error 
which will work a reversal, although the answer, or proposed 
answer of the witness, is not stated; but, where the question is 
so general and indefinite that the answer may as well be irrele- 
vant or illegal as relevant and legal, counsel must state the sub- 
stance of the proposed answer, so that the court may see its ma- 
teriality and legality, else error and injury are not shown. 
Ib. 284. 

19. Same.—When objection is made to a question, which is only illegal 
because it may elicit illegal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allow- 
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ance of the question, since the answer may have been relevant, 
and even beneficial to the party objecting. Jb. 284. 

Examination before grand jury.—A witness is not a general informer, 
but the inquiry must be directed to the re act, transac- 
tion, or imputed crime; and anything beyond this, except in 
gaming cases, is unauthorized and inquisitorial; but, in such 
cases, the statute (Code, § 4210) authorizes the interrogation of a 
witness as to the facts within his knowledge, and he may be 
required to answer without specifying any act or transaction. 
Banks v. The State, 14. 

Same.—An indictment will be quashed, on motion, when it is 
shown that the witness before the grand jury, on whose testi- 
mony it was found, was sworn by a person who was acting as 
special solicitor, and whose appointment was void. Joyner v. The 
State, 448. 

Contempt by refractory witness before grand jury.—A witness before 
the grand jury, refusing to answer any lawful questions as to his 
knowledge of gaming within the county during the preceding 
twelve months, is guilty of a contempt, and also of a misdemean- 
or (Code, § 4136); and if he is brought before the grand jury at 
their request, by order of the court, being imprisoned under a 
criminal charge or sentence, he is equally subject to the penalties 
of the law as if he had been summoned by subpeena. Newsum 
v. The State, 407. 

Fees of witnesses.—The pay of the defendant’s own witnesses can 
not be computed as a part of the costs, for which additional hard 
labor may be imposed. Hill v. The State, 1. 

Same; when charge against fine and forfeiture fund.—It is only the 
fees of State witnesses who appear before the grand jury, or be- 
fore the court in which the indictment or prosecution is pending, 
that are entitled to be paid out of this fund; and the fees of wit- 
nesses who attend preliminary trials before a committing magis- 
trate, or applications for bail, are not within the provisions of the 
statute. Bilbro v. Drakeford, 318. 

Same; in County Court of Macon county.—The County Court of 
Macon county having by statute concurrent jurisdiction with 
the Circuit Court for the trial of certain misdemeanors, the fees 
of State witnesses in criminal cases tried and determined by the 
County Court, in which the defendants were not convicted, and 
the costs not taxed against a prosecutor, are proper claims 
against the fine and forfeiture fund. Jb. 3/8. 

Witness fees; merger in judgment, and set-off against.—Witness fees 
in a civil suit, being taxed as costs, are merged in the judgment, 
and may be collected under execution for the benefit of the wit- 
ness (Code, § 3140); and across demand which the party sum- 
moning the witness may have against him, not being available as 
a set-off in the action at law, may be established as a set-off in 
equity, on proof of the witness’ insolvency when the claim ac- 
ecrued. Camphell & Wright v. Conner, 211. 

Witness-certificate; assignment of, and set-off against.—A_ witness- 
certificate, not being commercial paper, is subject in the hands 
of an assignee, when transferred after maturity, to a set-off which 
was available against the witness himself. Jb. 211. 
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